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liTingat.9  distance,  477;  j^cni^^e^tj?^,  47*;  ap- 
plication  of  the  penalties,  47d. 

TumpilMi  statutes,  479f  4m  %  qnaKiication^  479 ; 

notice  t>f  the  place  of  actingi  ib*  ;   number  of 


482.  c;       > 

S  6,  BRIDGES  AND  rSIiRET%r4^i4f4s       ,. 

1,  INNKS£P«R8t  4aifi  481,- . 

Refusal  of  hones  and  accomiqpdatioo,  486 ;  edict 
i^aU  cMfoiteif  ^nhnip  -ABfir  4^<  . 

Cff  AP.  VI.  THt  Ph4NTtNQ  AND  pi(tiS$MdIpiS  OF  WOqA, 
489,  500. 

(  I ,  REGULATIONS,  488|  4S0. 

2,  PUNISHMENtSi  489, 498t 

Justices' tkeur  dukV,  48$;  penatties  by  i'579,  c*  84f 
ib.<(  rtiVAito^fcgitittt  to  )tei)IJ  4919  ctMiftg  trees,  ib. ; 
breaking  liedges,  &c.  ib. ;  firuit  treet»' %. ;  natural 

woods,  ibi'9^BtUsbuslltnlfH'4MH.Fml^"*^tf  i^l 

,  :7kHr944fii40^;  4P<3^ilWftW  flMw'l^MdtflKf  ib.;  offence, 

.    T..  tbti  (|iena]|(y^iibrf»  plvciKingiippt^iM^  ;  dettroyinff 

'::^mifi^9ffAfiit^4^i.  rog^Mb^  Kpretdnting  the 

•ecuring  any  offender,  407itpaMfty4bL;  certification 

to  the^u^^^fifw{^45^^^ 

. .  »i..R?;a W^vfi?^^8«MPTlq^,  «8^  509. 

...  SQ^|ifh^(tf|;ii||^,498  4^ 

S,  ACT  1080,  c.  11;  608.  ^-       .. 

Cvir.  VIII.  jrC77TLtf£,i2^CL4k9VJ2i;fl($^^^Oaf ,.  , 

9/iiWHteR9rPfAk*<PLIEBv -SOOi'OOR'^-t    '' 
Reqfffi^tfi<in;*5CM i- we^  ni^et,  50^. 

3,  NAfU*^'<]^THBFEl^CE,>0'8^    " 
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sit  coimim»  ^ 

V  e;  ACT  1M9«  c  IT,  509. 

Jurisdiction  createdy  509;  nmrches  nsited,  tb.;  ad^ 
judging  thegroundf  jSlO;  compeniatiaiit  ib.; 

3,  ^TAILED  OR  UNfcQU^ALi  51#* 

,  ■ .        1        -       ■  ' 

i  1,  IN  GENERAL,  512. 

S,  WILLIAM,  PARL.  l^H,  c  li!r»  5\f ,  519. 

Jorisdictiao  git)di»  512;  ^pr^edtti^y  513;  incor- 
porate acrely  xb. 

S,  HOW  iJrllERPRWEli  iiJ  i^llACTICE,  613,  616. 

.  t .        .«    ■.    • 

CHir.  XI.  DmSJON  OF  COMMOJiy,  516,  519. 
^  I,  IN  6kVB&AL»  616. 

8,  WILLIABft^PARlj..  1.  i696t  <^  39^  bl%  617. 

Enactment,  5l€ ;  exception^  5XJ  |  procedure,  ib. ; 
jurifdiction  veBtedy  lb. 

3,  CONSTRUCTION  OP  THE  ACt,  617,  620. 

Wbo  entitled  to  tuCf  51ft,  519  (  mkt  of  division, 
519$  520|  pr^ec^/m^m^  saO. 

csAr.  xn.  oFTMH^jiMEt^An^^imy  540. 

^  1,  QUALIFICATION,  521,  532. 

The  king  never  prGgprietor  of  the  gamtf  522;  first 
mention  of  privileged  personSf  ib« ;  one  qualification 
for  all  modes  of  hunting,  ib.;  jurisdiction  of  justices, 
528  ;  British  statutes,  ib.;  having  game  Without 
the  permission  of  a  qualified  person,  ib.;  English 
qualification,  its  efieets  here,  532. 

2,  STAMPED  CERTIFICATE,  633,  636. 

Prosecution,  534;  finality  of  the  sessions,  535; 
mutiny  acts,  ib. 

3,  REGULATIONS,  636,  539. 


Hares,  deer,  537,  ^^8 ;  water  fowl,  rabbiti,  537 1 
teiwg,  n8^;iMirMtil&eifbrkffidggtme,  ib. 

4,  WRSRE 18  IT  LAWFUL  TO  HITNT,  530,  549, 

Statutorjr  peitiSn,  840;  cms  ^'Uiaxt  exclude 
the  landlord  bofx^  k^Mmg  on  hb j6ipB»  8>*;  cliacc 
of  fesei  bf  ihce^  fannerB,  540. 

5,  RIGHTS  13*  Mdff'*kbWftfiTdrf  Ot^SfHB  dtOUKD, 

542,  543. 

4,  PROSJ^CUtft)K«  III  ti^EflAL.  643^  ^54^. 

DouUcpro$eci2t;if»,  544i  UiaiU4ip&i4tf  actioiit,  545; 

review,  ib.  3  prodF,  ib.  < 
1,  WILD  AlilllALS  CONFQIED,  546.  54T. 
8,  MUIRBURN,  547,  549. 

Chap.  XIII.  CONCiRI^ING  THE  FISMERaSiBia,  514. 
^  1,  IN  GENERAL^  5iO,  559. 

Caitt&d&'^iliei^  551  {  ixo^iSitumMt  tb.    « 

Wben  it  goes  aJong  with  the  Iand««  553 ;  power  of 
mawMg  \sn  ohh  ime  of  the  nver,  ib.;  close  times, 
5!i4^  tMfAotJs  oMiged  to' ffiid  security  for  their 
tenants,  ib.;  TweMlifed  Annan,  5*5^. 
Catching  of;  ^,  ^,^  (ii^  .^oadunergrt  556;  jfkt 
and  cruives,  ib.  557;.  where,  558;  construction, 
560,  564  :  causewaying  the  channel,  ib.;  Saturdays 
Obpl,  S65  i  hA  dad^  566 ;  masking  nets,  567  ; 
ii^  iiC^  5&8 ;  StotWs^y  (ni^j  ib. ;  large  indosurcs, 

3,  GBKifRiA'  RfiiXULATO        569,  673, 
*  4,  brSTEli >ISH3III£3^  573,  574. 
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Chaf.  I.  OF  THE  CESS  OB  LAND^TAX^  515,  588. 
^  1,  HISTORICAL  VIEW,  5T5,  6t9. 

In  feudal  times,  hJ5  \  first  iosUncctof  nati^oal  tax- 
ation, 57§;  rule  of  joying  aubndiea^  ib*;  casualties 
of  superiority,  577 1  oU  and  new  extent,  ib.;  new 
valuation,  {b.;  valued  rent,  578;  articles  oi  the 
union,  57g  ;  act  38  George  III*  permanent,  ib. 

S,  IN  THE  BOROUGHS,^ 579,  580. ' 

Stentmas^erS]^  tneu:  ,^uty^  580,;.  fulc  of  assessing,  ib. 
8,  SBI&B^,.  581^599.  j     .i       J 

What  pa^xeaa,  5Q3|  temporary  rights,  ib. ;   in 

-y-..-.r,  ,Engljn^.58a.    '* 

'  ^      "      (S6^iAM^ii%  tor  \U  exeentibn,  5S4 ;  %ow  chosen, 
ib.}^^ifl|l^ibnofiVtfnd.%V;  adjusting  the  amount 
of  the  lah&taxV  ft* ;  fee-farm  rents,  &c.  585  ;  com- 
'  •itii8ftbiiMiD£il^^y56(}$'jdJrt!eb,  3^:;  two  justices, 
587  >  one  witness,  lb. ;  execution,  ib. ;  appeal,  ib. 

^  PRttPERtY^tiX,  W8.  '    '     ^ 

....  o        :•      -■-.'►  ■•  .   < 

Chaf.  II,  0FTHEJ)^VlDmp^Qfr4^^^4T^qJtfhh^'^9f^^^ 
,   4.1,  IN  GENJ59A  V.A89.   ..i,n.^><:,;-i  ....;;... 

Valuation  by  contentfOK  lSia,.'58^|.  its  inconve- 
niencies,  59O ;  re-?aluation,  why  necessary,  ib. ;  re- 
medy to  the  iili^nVemefl^)]i^V^iibfi6Wuatiohs,  ib. ; 
nominal  and  fictitlaos  v6te6i4K  ^  -'  '    ' 

-2\  ArWHAT  MEBTINdS  CAX^  A  YAtlf AtlON  BE  DI- 

8,  PROOEmjRB,  591.  '  '    ^ 

Prodf  aDdwed,  592  ;  taken  dedre^  insertion  in  the 
c«ss  books,  lb.  I  wha*must  be  ttUki  In  an  aotioa  of 
dvotgeSf  il 
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\  4,  PROOF  REQUISITE,  59S. 

Three  toits»  592 ;  ut^  6f  paymcttti  599* 

5,  DUTY  OF  THE  COMMISSIONEftS,  69S»  698. 

Miy  the  commisiioners  refuse  to  divide^  5Qi. 

C^uy.UI.  OPaOLBMBES^  i99»  0S6. 
S  I,  IK  GENERAL,  599,  601. 

Ib  feudal  tiiDet,  599 ;  mSitaiy  kw^  6D1 ;  mirtial 
law,  ib.  I  artidet  of  war,  dOl* 

«,  MUTINY  ACT,  601,  616. 

Inlisting  of  aoIdien»  60l ;  receiving  iofiiting  money 
and  abacondiDg,  005}  decitioo  of  the  Court  of 
Settion,  ib. }  mutter  maittr  tt'gife  tddckoS  intend- 
^  wa!QMiUi%  €05f  hiac  mnatqr^  W/;  clause  re- 
garding! Scotland,  607;  Garria^ci^l^IMf;  18  George 
HI,  c,  63.  retpec^AanVr)#l«nfii^#e9f  ib.  ; 

««RV.9C  acj^yntv^^^  6l3 ; 

5,  QUART£^If|6fO|l^X4>WR8AK]»iedMMtIAGES,616, 

Soldiers  not  to  be^ig^uartq^ed^upon  tenants  in  the 
country,  620 ;  who  liable,  622. 

4,  PRIVlt^id  d^  MLblEli^,^2^,  6!^^: 

Roman  law,  Scottish  la#; 623 ^^incer^sndg'trades,  ib.| 

^  1,  IN  G£N£]E^Wf^7r/630«)    • 

43  George  III.  c,  gu  ^^r  acting  without  quali* 
fication,  628 ;  clerk  ib* ;  •  munber  of  men,  629 ; 
general  meeting,  ib. ;  quoruo),^.  ib>$  UstSf  return  of, 
630 ;  lists  verified,  ib. ;  certifioat^^ebum^d,  ib. 

t,  ^EJiPT|ON8,.630,  6SS.  /      >      '     r 

Balloting^  d3i ;  unfit  for  sftnricQ  i|i^  f  servants,  ib.; 


two  justices,  ib. ;  ptyment  to  tubttitutes,  die.  &2 ; 
paymaithowe&fbiiae^  ib. ;  reguhtioni^  6^ ;  per- 
•cmt  Mt  «ppeuiag>  ib.  $  not  joiniiig,  634. 

S  S,  QUOTA*  esT. 

Peaaltj^  assesimeat,  637 .;  commissioners  of  supply^ 
ib. ;  liable  for  neglect,  ib. ;  b  cities,  ib. ;  partly 
land-ward,  partly  within  borough,  (bS ;  money  to 
be  vcmittcd  to  the  coBectoTt  Jb.  |  pcnaltiet,  em* 
pbyment  thereof,  supplying  Tvcancies,  ib. ;  assess- 
ment  by  the  sessiaas,  630|  ^9mtdmt^^  ib.  ;  pro- 
tection  to  lieutenant  and  i/^VL^j^  & 

4^  PAMlbUfl^  IttOVIIIOll,  U^    : 

R^te  regulated  by  justif  q^  3). ;  certificate,  640 ; 
allowance  to  treasurer  b^  quarter  session^  ft. 
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ft,  SUBSTITUTES,  e41« 

* 

4  1,  ENROLLISTGS,  Mt. 

Esemptions,  642 1  aamialalistni!cts,ib.;  rank,  643; 
stock  of  the  corps  in  whom  ttsted»  ft.  $  fines^  ltc« 
recovery  ot 

9,  CAYALRT,  643.  * 

Caar.  VI.  OF  THE  STATOTES  FOR  THE  BWCORUT  AND  DE^ 
FENCE  OF  THE  R^iLtC  M£ 

§  1,  IN  GENERAL,  S44«        ^  * 

King's  prerogatiTe,  644 ;  Efcryman  to  be  armed  n 
ccording  (to  his  rank,  ib.)  ardiery  enjoined^  645; 
weapon  shawing,  646. 

«,  43  GEORGE  III,  c  55,  96.  646. 

Lieutenants  and  their  deputies,  ft. ;  orders  for  re- 
turning lisU,  ft. ;  keeping  the  arms^  647  •  assets- 
ment  on  the  parish^  ft.  |  '  wma  ttd  families^  ft.; 
finesy  6cc.  ib. 
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3,  ALLOTMENT  OF    PAY    TO   AEAMENft*  FAMILIES) 
ttUaftS. 
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Intafidenqr,  671 »  warp,  fb.j    wool^  ib.;  bleach« 
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I3»  OF  OFFICERS. 

13.  OFJPROSBCUTIONS,  676, 
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XTiii  CONTENTS. 

Chap.  X.   OF  THE  JURISDICTION  OF  JUSTICES  JN  RELATION 

'IV  THE  ^yOOLLEN  MANUFACTURE,  680. 

§  1,  IN  GENERAL,  680. 

2,  IN  SCOTLAND,  682. 

Dimeniionsy  683  |  itampS)  ib. 

S,  PENALTIES,  684. 

Levying,  684;  ippeal,  ib. 

Chap.  XI.  OF  THE  LEATHER  MANUFACTURE,  686,  690. 
^  1,   IN  GENERAL,  681. 

2,  GENERAL  PENALTIES  AND  FORFEITURE,  682. 

3,  APPOINTMENT  OF  INSPECTORS,  688. 

Injuring  of  hides,  638  ;  power  of  one  justice,  ib.  ; 
fees  for  marking,  6sg  ;  place  of  inspection,  ib.  -, 
settlement  of  disputes,  ib. ;  execiitFon,  090. 

Chap.  XII.  SEDUCING  ARTIFICERS  OUT  OF  THE  KlSGDOIf, 

691,  698. 

K  I,  LEAVING  THE  KINGDOM,  691. 

2,  EXPORTING  TOOLS,  693, 

pHAP.  XIIL  OF  THE  JURISDICTiny  OF  JUSTICES  IN  RELA^ 

TIOS  TO  THE  CUSTOMS,  698,  706, 

^  1,  IN  GEN ER At.,  698. 

2,  CONSOLIDATION  ACT, 

3,  JURISDICTION  OF  THE  JUSTICES,  70f. 

Establishment  in  England,  7^7 1  Jn  iJcotland,  /OS. 
«"  4,  PROCEDURE,  106. 

Chap.  XIV.  OF  THE  JURISDICTION  OF  JUSTICES  IN  RELA. 

TION  TO  THE  EXCISE,  708. 

^  1,  IN  GENERAL,  708. 

Two  justices,  7O8;  one  justice;  ib. 

3,  CONSOLIDATION  ACT,  709. 

3,  JURISDICTION  OF  THE  JUSTICES,  711. 


CONTENTS.  »ix 

^  ♦,  JUSTICES  COMPETENT,  714. 

5,  INFORMATIONS,  716,725. 

In  general,  7^7i  fonn,^l8;  mho  can  lue,  ib.;'wcll 
laid  as  to  odc  oiFcncc  and  defective  as  to  others,  719; 
laid  for  more  than  is  proved,  ib.;  when  it  is  proper 
to  specifjr  the  number  of  weeks,  &c.  720. 

Limitation  of  actions,  7^1  9  '^  there  be  also  an  offence 
at  common  law,  722 ;  party  griered,  ib. 

Fontfitj  723  ;  indorsation  of  warrants,  ib.  ;  ofTencei 
triable  any  where,  ib» 

Citation  or  summons,  726* 

6,  PftOOf ,  «^,  7«9. 

Ciution,of.  Yi^tpesses,  7^  >  mrnsfrohgndU  ib. ;  de- 
cree in  absence,  727. ;  cross  questioning,  728;  cti- 
de»cc  to  be  taken  10  the  defeudor^s  jicaring,  ib. 

:,  JUDGMENT,  729,  736. 

How  expressed,  72g%  subseriptioa,  730;  conviction 
Tcportedtf  ib  ;  conipouading,  ib. ;  mitigation,  732; 
costs,  734. 

f,  EXECUTION,  786. 

Distress,  73C>;  thipgs  liable  for  arrears  and  penalties^ 
737. 

9,  REVIEW,  7t9,  743. 

Appeal  from  the  judgm«it  of  the  subrcommission- 
cr,  7'Mj  \  why  not  from  the  ji^^tic^s*  740;  where 
appeals  arc  to  be  heard,  ib.;  in  what  cases  ap- 
peals from  the  justices  are  competent,  7^2  ;  re- 
ricw  of  the  justices  by  the  supreme  courts,  7^3  ; 

l^eneral  rule,  ib. 

C  2 


CONTENTS  OF  APPENDIX  fl. 


OF    STYLES* 


N''.  Page 

I.  Nomination  of  clerk^  fiscal,  and  constablCf       •  i 

II.  Do.  by  an  original  or  adjourned  meeting  of  the 

quarter  sessions,            ...  lb* 

III.  Oath  administered  to  constables,                -  u 

IV.  Intimation  on  persons  named  to  attend  the  court^  ib* 

V.  Citation  thereon,             -             -                 -  iii 

VI.  Certification  to  the  quarter  sessions  of  non-attend- 
ance,               -            -            .            -  lb- 

VI T.  Form  of  the  complaint,             -         •             -  ib. 
VI 11.  .                 at  the  instance  of  the  procurator  fiscal,  jv 
IX.  Claim,             •                ^             -                 -  ib 
X.  Copy  of  citation,                -                -                -  ^  y 
XL  Short  copy  to  be  given  to  each  of  the  witnesses,,  ..  ib. 
XII.  Execution  to  be  returned  subjoined  to  the  com- 
plaint or  charge,            -            -            -  ib. 

XIII.  Form  of  a  petition,             -                -             -  vi 

XIV.  Deliverance  thereon,             -                 -  >"» 
XV.  Form  of  a  decreet,             -            •                -  ib. 

XVI.  Decree  on  claim,    ,        -             -         .     -  ix 

XV II.  Appeal,                 -              .            .            -  ib. 
XVIII.  Bond  of  caution,            -                -                -  x 

XIX.  Copy  of  arrestment,                            •            -  xi 

XX.  Charge,             -                    •               •  A. 


y   \ 


oFsmrLEs.  zxi 

V^.  Pagie 

XXL  Execution  to  be  returned  on  back  of  raid  decrecy  lit 

XXIL  (hxhceHUUy&ii/     it*  -J.  '/^i  i  '//j.^        ib. 
XXIII.  Execution,  -  •  ^  ib* 

XXIV.  Petition  in  the  dob  of  locked  fast  doors,    -      xir 

XXV.  Deliyerance  thereon,         -  -  •  ib. 

XXVI.  Execution  in  case  of  a  deforcement,  •         xw 

XXVII.  Execution  if  the  goods  are  claimed  by  another 

person,  -  -  •  ib* 

XXVIIL  Waimmt  of  dhtresfi  -  -  ^.        xvi 

XXIX.  £xedttiod,  *  •  •  ib. 

XXX.  Fonn  of  a  petition  for  lawbutrows,'         -  xviit 

XXXI.  Oath.  :  ■■     .     ■   — -"■^•■••-'  -i 


IXXn.  Interlocutory    '■  ^       -       ^  .    ^^"  '    '    .^     '"xir 

XXXIII.  Bond,  .  -     -■'       .  ^    ib. 

XXXIV.  C<?rdficit^,-  "  ■     *•  =■       '-  ^  "'•*■?"        ■.  ■ -' xr 

XXXV.  Petition  by  procurator  fiscal,  *  '  i.  ib 

XXXVI.  Order  thereon,  -  -    '        •  '         ''ib 

XXXVII.  Porm  of  al  peiition  'upbn  a  cnihina]  xnforma-' 

tion  given  to  the  procurator  fiscal,  '       *     -  xxi 

XXXVIII.  DcliTcrancc  thereon,         -  .  .         xxii 
XXXiX.Dcclanttfon  taken  down,        -     J  -         .       '  ib 

XL.  Prayer  forckation  6f  witnesses,  ...     ■  jcxiH 

XLL  Deliverance  thereon,  "    -      ^  -  ib 

X  LI  L  Copy  of  citation  given  the  witnesses,  *.    (b 

XLIII.  Deliverance,  -  -  -  lb 

XLIV.  Form  of  a  petition  by  a  person  in  ciistody,  oY 

threatened  to  be  apprehended,  to  be  liberate  '  -' 

upon  bail,  -  -  ••  ^  .  •  '•        xxiv 

XLV.  Dcb'vcrance  thereon,  ^  xiV 

XLVL  Bond,  -  -  -  -  ib. 

XLVIL  Application  for  letters  of  iotimationj^  •    Hxvi 


»ii  CONTENTS  OF  APPENDIX  II. 

N\  Page 

XLVIiI.  Deliverance,  -  •  •  ib. 

XLIX.  Copy  »f  the  letters  of  iati'mation^  *  xxtii 

L.  Warrant  by  a  justice  for  tranMoitting  a  vagrant 

to  the  next  district,         ...      xxYiii 

LI.  Style?  relative  to  tlic  small  debt  act,       xxix,  xxxit 

LI  I.  Order  of  the  justice  upon  the  overseen  of  the 
poor  to  pay  the  awaid  for  appr^heading 
vagrants,  •  .  .  xxxir 

mi.  Warrant  for  comrittment  of  a  vagrant  to  tfec 

house  of  correction  -  -  xxxv 

LIV.  Vagrant  pass  to  Scotland,  •  ib. 

LV.  Do.  to  Ireland,  -  -  -  xxxvi 

f 

LVL  Warrant   to  a  master  of  a   ship  to  export  a 

vagrant,  -  -  -  xxxvii 

LVII.  Soldiers'  licence   to  pass  unapprehended  from 

Scotland  io  England,  -  •  xxxviii 

LYIIL  Form  of  a  complaint  founded  on  the  act  against 

forestallers,  -  •  m.  fb, 

LIX.  Form  of  a  complaint  against  the    user  of  false 

weights,  *  .  •         •  xl 

LX.  Form  of  a  petition  and  coor/plaint  against  the 

user  of  false  measures,  *  ...        xli 

LXI.  Form  of  a  complaint  founded  on  the.  game 

laws,  -  .  ,  •  xlii 

LXII.  lotexiocutor,.  ^      .       •  -         xliii 

LXIIi.  Execution,  -  -  -  ib. 

LXIV*  Petition     against   one    shootiog   without   a 

licence,  -  •     .  -  xlir 

LXV.  Summons  upon  the  statute  tonciiing  mutual 

iaclosures,  ••  •  xlvif 

XiXVI.  Summons    upon    the    acts    for  strcighting 

marchesi  *  •  ,         xlviii 


OF  STYLES.  xxiii 

N«.  Page 

LXVII.  Summons  founded  upon  the  statute  destroying 

trees,  -         .  •  .  1 

LXVIII.  Do.  founded  on  the  statute  for  herding  cattle,      ih. 

LXIX.  Complaint  founded  upon  the  statute  against 

the  celehrator  of  clandestine  marriages,       -       lii 

LXX.  Complaint  against  party  and  witnesses,        -        liii 

LXXI.  Do.  in  the  statute  against  blasphemy,         -  liv 

LXXII.  Do.  on  do.  against  cursing  and  swearing,         -     It 

LXX  III.  Do.  on  the  Scottish  statute  against  profanation 

of  the  Sunday,  -  •  -  ib. 


CONTENTS  OF  APPENDIX  III, 

I.  OrSnaiw  facta  per  domtnum  regem  super  stabili- 

TATl  TIRRiE  Scotia^  .  «  -       Ivil 

II.  Small  debt  court  tried  with  good  effects  in  Den- 
mark, «  -  -  Ixii 

III.  Report  of  the  justiciary  clerk  concerning  trials 

before  inferior  courts  without  calling  a  jury,       \%ir 

IV.  Decision,  Cochran  against  Campbell,  -  ib. 

V.  Decision  in  the  case  of  the  parish  of  Berwick 

against  the  parish  of  Mordington,  -  Ixvi 

VL  Decision  in  the  case  of  Sir  Stair  Agnew  against 

his  son's  widow,  -  -  -  ib. 

VII.  Minister  of  Jedburgh  against  John   Davidson's 

trustees,  -  -  -         ^^^ 

VIII.  Table    relating   to   the    conversion    of    English 

weights  and  measures,  -  -  Wxn 


A 

TEEATISE 


ON  TBI 


OFFICES 


Of 


JomCB  OfTia  VBACI, 
C0X3TABLB* 
COMMISSIONED  OF  SUPPLY, 


AMD  COMMtSBIONtR  ITIIDII^ 
THB  OOMFUUniOlllO 
ACTS, 


IN   SCOTLAND. 

BOOK  EL 

Of  THE  POLICB\ 


Chap.  L — Of  Polue  in  geturali 


I.  \if  I^  COLQlTHOUN  remarks,  that  poUce,  iii  this      j  ^ 
A^^JL  couatry,  may  be  confidered  as  a  new  (cience  i  rouet 
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uodcfftanding  by  it,  thofe  powers  and  duties,  which  we 

hate  already  confidered  as  branches  of  preventire  and  re-  Mr.Colw* 

medial  juftice,  as  well  as  "  thofe  other  functions  which  ^5|?^^ 

^  relate  to  internal  regulations  for  the  well  ordering  and 

*^  comfort  of  civil  fociety  *  -^  pc  (to  ufe  the  word^  of 

*  Treatiie  on  the  police  of  the  metropolis,  preface* 


4  Of  tb^V  oLicz.  BookIIL 

FOLIC!  OE-J"^  Blackftone)  "  to  the  due  regulation  and  domelUc  or- 
11  WED.       "  der  of  the  kingdom  ;  whereby  the  individuals  of  the  ftarc, 

**  like  members  of  a  well  governed  family,  are  bound  to 
ftoncV       **  conform  their  general  behaviour  to  the  rules  of  propriety, 

*'  good  neighbourhood,  and  good  manners,  and  to  be  de- 

*'  cent,  induftrious,  and  inbffetifive,  in  their  refpedlivc  Glua- 

"  tions^" 

The  duty  of  juftices  of  peace,  with  refpeft  to  this  clafs 
of  offences,  is  equally  various  and  delicate. 

On  the  committing  of  murder,  robbery,  or  other  fuch  of- 
fences, we  have  already  fcen  ^hat  fteps  muft  be  taken  by  the 
magi  Urates  as  guardians  of  the  public  peace,  which  has  been 
broken.  We  are  now  to  confider  their  jurifdi£lion,  in  rela- 
tion to  fuch  a£tions  ^tii  Ime  of  conduft,  as,  though  they  do 
not,  like  the  other  malpraftices,  ftrikc  at  the  exiftence  of  civil 
focieiy,  yet  are  inconfiftent,  at  lead,  with  its  well  being. 
Under  this  book,  therefore,  falls  to  be  noticed,  fuch  regula- 
tions as  have  been  made,  touching  idlenefs,  vagrancy,  fore- 
11  ailing,  and  regratting  ;  weights  and  meafures,  &c.  which 
will  be  explained  in  difFerent  chapters. 

•  •  • 

t  ^^  II.  The  Scottifh  leglflature  appears  to  have  been  early 

ANcirwT    prone  to  exercife  jurifdiflion  in  matters  of  police  ;  and  thus 

tion»coN-has  aflbtded  many  warnings  of  the  vanity  of  attempting  to 

ttiNi«G    fcgulate  things  beyorfd  the  grafp  of  human  legiflatioa.     Of 

their  multiplied  enaftments,  intended  for  encouraging  trade, 

Their  Inef-  manufaflurcs,  and  agriculture,  and  checking  luxury  and  ex- 

*^'*        travagance,  few  have  ferved  any  purpofe,  but  to  afford  the 

Tiiflorian  and  antiquary  curious  in  fight  into  the  manner  of 

Kving,  and  (late  of  fociety,  in  thofe  days^. 

*  B.  iv,  c.  11.  ft  veral  periods  of  hU  hldory  of  Scot- 

fc  PiukcrtoD^s  RetrofpcAs  at  the    land. 
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CoNsiDEKiKC  the  miftakcs  of  more  enlightened  ages,  we  ^nciJnt 
need  not  be  forprifed  at  the  reiterated  enadiments  ^  for  hold-  KrouLA- 
^*  wgmonty  HvHbinihe  realm  ^"  and  againft  the  having  of^^^,*^^*^" 
viduaUes^y  (heep  and  nolt  ^,  fait ',  wool  %  coal  ^  and  al-  roues. 
moft  every  other  article,  in  tbofe  dajrs,  deemed  valuable,  . 
**  forth  of  the  realm."    But**  (fays  a  learned  author)'  «<  a  hMmanty 
"  man  acquainted  with  the  native  qualities  of  the  Scotch  ^<- 1*|"  ^^<^ 
"  horfe,  will  fmile  to  find,  that  thofe  forry  palfries  were  not 
'*  fuffcrcd  to  be  UAA  out  of  the  kingdom^." 

Onb  obied,  which  the  Scottifli  legiflature  lon^  at- ^"^!"P^  ^o 
tempted  with  as  little  fuccefs.as  any,  was  the  regulation  of  the  drcfs. 
female  drcfs  ^  that  the  ladies  might  not  put  their  fathers  and 
hufbands  to  .more  expenoe  than*  fuited  their  rank  and  for-  p^^^^  ^^^ 
tunc ;  or,  m  the  ftatutorf  language,  that  <'  they  make  their 
"  wives  and  daughters  ia  Uke  manner  be  abuilzied,  ganafid; 
*^  and  corrrfpondant  fra  tbdar  efiate  s  that  is  to  fay,"  (in  the 
cafe  of  die  wites  and  daaghters  of  citizens,  not  in  the  ma«^ 
giftracy,  and  of  ^*  barones,  and  uther  puir  gentlemen,  with* 
•*  in  fowrtie  pound  of  auld  extent,")  •<  on  their  heads  fliort 
"  curches,  with  little  hudes,  as  ar  ufed  in  Flanders,  £ng« 
'<  land,  and  utlier  cuntries ;  and  as  to  their  gowns,  that  na 
**  women  wear  mertrtckes,  nor  letteis,  nor  tailes  unfit  in 
'*  length,  nor  furred  under,  hot  on  the  halie  daie  ^."  la 
thefe  prohibitions,  that  tlic  faving  of  expence  to  the  ^^  puir 
*'  gentlemen"  was  chiefly  in  view,  and  not  any  diflike  to  the 
fhewy  drefiing  of  ladies,  appears  not  only  from  the  above 
exception  in  the  cafe  of  tlie  ^'  halic  daie,"  but  alfo  from  tlie 
dill  minuter  directions  to  wives,  *'  within  ane  hundred 
**  poundes"  (of  land  rent),  10  "  wear  nay?/i-  in  lyting^  hut 

*  I425.C.49;  '^A^^. c.  149;  1449.       ^  1577, c.  1$^. 

c  29 ;  I45if  c.  34  ;  1466,  c.  8  ;  1540;        ^  1597. <^  V:?- 

c.  io8.  Sec  S  Wallace's  Peerage,  p.  47.    14^4, 

^  ^SS5,  c.  45.  ^-  :>4. 

^  X581,  c.  114.  ^  James  II,  par!.  14, 1457,  c.  ;r. 

d  JJ73,  c.  58. 
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jkHCiSNT  *'  alleaarlie  in  tdler  and  fieeve$j  under  the  iamsn  psuae**'  (a 

RKouLA-  fine  of  twenty  pounds  to  the  king  *) ;  and  to  the  hufband*- 

csRuiKc  men  s  wives,  to  drels  **  in  courchtes  of  their  awm  mak- 

FOLicc.  u  jng  b,»    Regulations  were  alfo  made  refpedling  the  drefs 

Wins  and  ^  ^^  '"^  *  ^^  particularly,  indeed,  that  dire&ione  were 
daaglttcrt  given  both  for  the  hahe  day  and  work  days  drefs  of  the 
^j^^^  ^  commonaky,  <^  that  na  labourers  nor  hufbandmcn  weare  on 
conrchiet  M  tlic  fCMsrif  daye,  hot  gray  and  quhite  ;  and  in  the  haiu  day 
ownmak.  ^*  ^ot  licht  blue."  So  late  as  the  reign  of  James  VI,  the£e  re- 
'"^*  gulations  were  ftill  farther  extended  by  a  ftatute  ^,  which  men- 

tions what  privileged  perfons  (hould  wear  filk,  clothing,  or 
fitver ;  and  very  minutely  defcribes  in  what  manner  apparel 
fliould  be  ornamented  \  and  concludes,  with  ilatuting  and 
ordaining,  that  ^^  the  fa/hkn  rf  ckatbs  now  ptrejemtly  mftd  be 
^  not  changed  by  men  nor  women,  and  the  wearers  there« 
f *  of,  under  the  paine  of  forefaolerie  of  the  cloaths,  and  of 
*<  an  hundred  pounds,  to  be  paid  by  the  wearer^  ^and  as 
<<  much  by  the  maker  of  faid  cloaths  ^/*  And^  ftranger  ftill, 
even  fubfequent  to  the  Revolution,  we  find  in  the  parliamen* 
tary  minutes,  an  ^^  overture  for  an  conftant  faihion  for  cloaths 
*<  for  men,  and  another  conftaat  faihion  for  cloaths  for  wo* 
<<  men,  read,  gnd  remitted  to.  the  committee  fir  eblUotts  ^  :*' 
which  commiflion  appears  to  iuTC-  been  executed  with  all 
due  attention  and  difpatch ;  for  there  foon  f(dlows  i^oMher 
minute  in  thefe  terms,  **  Draught  of  an  aA,  brought  in  by 
*<  the  committee  fir  controverted  eleffioms,  ordering  an  oonftant 
^<  habit  of  clouths  for  men^^aod  another  conftant  habit  of 
f^  cloaths  for  women  (-*read  the  firft  time,  and  ordered  to 
f<  lie  on  the  uble  ^.  < 

*  James  III,  pari  6,  Z47X>  c.  45*  *  ^t.  si,  1696.  Parliaxneot  held 

b  James  II,  Z457>  c.  70.  atEdisbnrgh  by  the  carl  of  Tuliibv- 

c  JamesVI,parLs3,  l6az>csi5>        dine,  as  high  commifliojicr  to  king 
d  fba.  WUliam. 

f  jth  Oa.  2696. 
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But  what  feems  to  hare  given  the  greateft  uneafinefs^watf  ^J^^^ 
the  life  of  die  veil ;  Mrhich»  however,  for  agest  oontimicd  in  mavLA* 
defiance  of  the  legiflature ».     Many  and   anxioua  are  the  clS!L*iSo'" 
^  that  na  woman  cum  to  kerk  nor  mercat  with  'o' 


^  her  hiDt  mudfaled,  or  covered,  that  (he  may  not  be  kend,  Vej^Fo* 
"  mder  the  pone  of  efchcit  of  the  ccurchie  ^J*    Trains,  or  _  , 
<*  taile^  nnfitt  in  length  ^^  were  alfo  prohibited ;  and,  what  long. 
is  amafiog,  while  in  Soodbuid  pains  were  taken  to  ihorten 
the  ^  tailes  of  the  ladies^'^ih  England  equal  pains  were  taken 
to  lengthen  thofe  of  the  nKn  \ 

Aicm  this  attemkm  to  public  manners,  the  pleafures  of 
the  ubiewere  not  overlooked*  Statutes  were  pafled  '^againft 
**  fuperfliious  banqueting,  and  the  inordinate  ufe  of  ctafec- 
"  toon  and  drogges ;"  on  the  narratire  of  ^  the  inordinate  Lanrf  off 
^  confumptioot  not  onlte  of  £k  ftufF  as  growes  within  the  ^  ^*^^ 
^*  reaime,  bot  alfwa  of  drogges,  coofefldures,  and  fpiceries, 
'*  bvocht  from  lise  pairts  beyond  fea,  and  £auld  at  <lear  prices 
*'  to  immejoiie  that  are  very  unabill  Ufafiene  that  ccafte^J^ 

But  chat  we  may  not  be  led  from  fucli  ena^bnents  to  en- 
tertain too  high  ideas  of  the  wealth  and  refinement  of  our 
ioceftors,  fir  George  Mackenzie,  in  his  obfervatioiis  on  one 
of  them,  reoAarks,  ^^  that  the  laws  of  the  twelve  tables  con- 
*'  tained  feveral  fumptuary  laws,  though  there  was  then  littk 
**  luxury '." 

In  like  manner,  government  undertook  the  regulation  of  the  Amnfement 
^jxiufcments  likewife,  and  recreations  of  youth.  After  the  re-  fi^""*** 
:am  of  James  I  from  England,  enactments  were  repeatedly 
made,  *«  that  the  fute-ball  and  eolfe  be  utterly  cried  down^;"  ^^^^ 

*  6  ;  »    fool-ball 

*  Piokexton,  toL  ii,  p.  435.  ^  1581,  c.  114  j  1621,  c.  25. 

*  1457,  c.  71.  f  Obfcrvations  on  pari.  23,  James 
^  lb.                                                    VI,  a<a  25. 

^  3  Edw.  IV,  Hcarj'i  Hill.  v.  2,         5  1424,  c.  17  5  1457)  c.  ^5» 
509. 
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■KMT    *"^  **  ***  '°  ***  P^*^^  ^^  ^'^^  rcalmc,  there  be  ufcd  futc-ball, 


AUCIKIIT 


I90ULA-    <<  golf,  or  utber  fik  unprofitable  fports  *.'' 

VIOHS  CON- 
CS&MIMO 

roucT.         Under  the  fame  fuperintending  care,  with  a  view  to  pub- 
lic and  private  happinefs  and  comforti  parliament  fometimes 
Stepping  of  rcftri£led  individuals  even  in  the  ufe  of  their  own  property ; 
^-  for  example)  they  prohibited  "  the  laying  of  lint  in  lochs 

^<  and  bams,"  as  ^  not  only  hurtful  to  all  fifties  bred  within 
<^  the  famine,  and  beftial  that  drinks  thereof,  but  alfo  the 
'<  haill  waters  of  the  faid  lochs  and  burnes,  thereby  being 
**  infeOied,  is  made  altogether  for  the  ufe  of  man,  and  very 
•*  noyfome  to  all  the  people  dwelling  there  about  *> :"  Which 
Sir  Oeor^  exercife  of  property,  fir  George  Mackenzie  obferves,  it  feems 
^^2^"?*  that  the  parliament  alone  can  rcftrsun,  "  elfe  this  ad  had 
cinmoo     <<  been  needlefs  ^  ;    wherefore  he  dates  it  as  quetuonable, 
awnght.    ^[j^iiCT   paritas  rationis    {hould    extend  this    z£t   againft 
^*  fuch  as  lay  (linking  hides,  or  other  fuch  noyfome  things 
<<  in  the  loches  or  bums  ^.*'    But  what  limitations  in  the 
ufe  of  property,  whether  within  or  without  borough,  proprie- 
tors are  under  for  the  fake  of  their  neighbours  or  of  the  pub- 
lic, being  a  fuhje£t  of  praAical  importance,  fettled  by  many 
later  decifions,  will  come  more  particularly  under  our  notice 
in  the  chapter  relative  to  the  public  health  and  convenience. 
Ifi  the  meanwhile,  we  proceed  to  thofe  other  branches  of  the 
police,  to  which  we  have  devoted  feparate  chapters. 

•  X49X,  c  3a.  '      «  Obrexrations,  p.  2^4, 

k  z^,c«i3«  d  Ibid. 
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Of  the  Laws  rebHve  to  the  necessitous  Poor* 


1  npHE  pdof  aire  noticed  by  the  Scottifli  ftatutes  under      $  • 

JL    twoclaffcs.  The  one  are  unable  to  work  :  the  other,  "/w*^^ 
unwilling.     The  latter  are  checked  and  puniflied  by  many  mutoey. 
fereie  enadments :  the  former  are  fuitably  maintained  by  a 
tax,  which  is  levied  from  the  other  members  of  the  commu- 
nity ;  thia  religious  duty  appearing  likewife  a  prudent  and 
neceffuy  meafure  of  polity. 

But  the  ferere  and  falutary  difcipline  can  neither,  juftly 
Dor  effedually,  be  inflidled  upon  the  one  clafs  of  poor, 
while  the  fupport  of  the  other  is  negle£ted.  Thus  inti- 
mately conne£ted  together,  both  thefe  branches  of  political 
economy  are  generally  regulated  by  the  vek-y  fame  ftatutes. 
And  both  fumifli  Various  and  important  duties  to  juftices 
of  the  peace ;  to  the  vigilance  and  a£livity  of  which  ma- 
giftracy  b  the  execution  of  the  penal  enaftments  againfl: 
idlenefs  and  vagrancy  principally  intrufted  \  while  the  regu- 
lar eftablilhment  of  parochial  afleflments  for  helplefs  indi« 
{cnce^  has^  in  more  than  one  place  of  the  countryi  been  firft 

Vol.  II  B 
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{ t.      accotnpliflied  by  the  laudable  interpofition  of  the  fefGons  of 
the  peace. 


OEMEKAL 
VIEW  AKD 
mtTORT. 


In  the  ancient  Heathen  world,  the  duty  of  providing  for 
the  colleBive  poor^  fcarcely  appears  to  have  ever  occurred  as  a 
fubjed  of  fpeculative  inquiry ;  ftiil  lefs  of  pradical  policy  •. 
Jewfc  In  the  Jevvifti  law  it  was  reduced  into  a  fyftem.  The  general 
duty  was  inforced  ;  and  various  provifions  were  made  for  its 
efie£tual  accompUfhment. 

U^^n^  The  Mofaical  inftitutions,  addrefled  and  adapted  to  the 
clfcwhcrc  Jews  in  Canaan,  are,  ftriftly  fpeaking,  not  elfc where  obli- 
gatory. gj^jQj.y  b^  However,  "  in  the  conftitution  of  human  laws, 
LordStatrt'  "  chief  refpeft  ought  to  be  had  to  the  judicial  laws  of  God  ; 
?P»^  ®^  **  and  they  aflumed,  where  the  inclination  of  the  people 
'^  and  their  condition  do  not  render  them  inconvenient  ^. 

*  <*  In  what  is  called  the  body  of  this  opinion.  EAaoteorvllldeprDbabi- 

•<  the  Roman  law,  we  meet  with  or.  lis  Scoti  fententia  fas  non  efle  quem- 

«(  dinances  for  the  regulation    and  quam  ad  mortem  damnare,  nifi  ob 

**  prote6fcion  of  hofpitals  fur  the  ilck,  deli(^a  quxlez  per  Mofcm  data  mor^ 

^  for  the  aged,  for  orphans,  for  wi-  te  pnnivit,  additii  duntazat  aut  qu» 

'*  dowsf   for  travellers,  for  mbaXSf  his  funt  paria  redU  xftimatxone ;  ne. 

**  amd  for  almoft  every  kind  of  cha-  que  enim  videtur  notitia  divinx  vo« 

**  rity  encouraged  among  ourfelves;  luntatis  qux  fobanimum  tranquillity 

**  but  it  Is  not  amongft  the  laws  of  aliunde  in  hoc  ncgotio  tam  gravi  ha« 

**  the  Roman  kings,  nor  among  thofe  berx  poile  quam  ex  ilia  ]ege,qu«  cer- 

"  of  the  twelve  tables,  nor  amongft  te  mortis  psnam  in  furein  non  con- 

**  the  decrees  of  the  republican  fe-  flicutt.    (Dc  jure  Belli  et  pacis.) 

•*  nate,  nor  amongft  the  ediAs  of  This  queftiun,  whether  the  Mofai. 

**  the  heathen,  but  amongft  thofe  of  cilinflitiitionrefpcdingpuniihments, 

^  the  Chriftian  emperors,  that  we  are^  tm  the  extent  above  mentioned, 

**  meet  with    them.**      See    biihop  perpetually  binding,  was  confidered 

WatfoD*s  Sermons,  p.  4a  by  the  court  of  jufticiary  on  a  Iram. 

b  Many  eminent  divines  and  Uw-  ed  argument  in  the  cafe  of  John  Mac* 

yers,  and,  among  others,  the  famous  pherfon,  tried  capitally  for  ftealing^ 

Scotus,  thought  it  unlawful  to  puntfli  two  horfes.    The  court  condemned 

any  crime  capitally,  which  the  Moiai-  the  pannel  to  death.     Dec.   1745^ 

cal  law  punilhes arbitrarily.  EvenGro-  Maclaurin,  No.  48,  p.  744, 

tiut  docs  not  very  decidedly  condenui  ^  Stairs*  inft.  b.  ij  tit.  x,  {  ^ 
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Ibroughout  Chriftendom,  accordingly,  thofe  commands  that      §  <• 
are  of  a  more  general  import,  as  being  the  written  law  of  ^nw  and 
nature,  often  become  the  ground  work  of  the  common  law.  ""tort. 
And  (to  ufe  the  language  of  a  learned  Englifh  judge,  in  a 
queilion  where  the  Jewifh  code  was  pleaded  in  fupport  of  a 
particular  cuftom,  in  this  very  matter  of  poor  laws),  "  what 
''  better  fountain  could  it  be  drawn  from  than  the  holy  fcrip* 
"  turcs  *  r 

Perhaps,  tlierefore,  it  may  not  be  improper  to  confider 
the  charitable  provifions  of  that  venerable  difpenfation  more 
minutely. 

Fjsst,  certain  fubje^s  were  exprefsly  refcrved  as  a  fund  x»  Poon 

r  ...        •  fund. 

for  maintainmg  the  poor. 

Ox£  fource  from  which  they  derived  a  maintenance,  was 
the  comers  of  the  fields.  "  ^nd  ivhen  you  reap  the  fields  of 
"  jQur  landy  thoujbalt  not  nvhellyreap  the  corners  of  thy  fidd^  •* 
liberally  conftrued,  this  precept  included  all  annual  produc- 
tions, the  fruits  of  the  trees,  as  well  as  corn.  What  precifc 
proportion  of  the  field  came  under  this  defcription,  is  not 
mentioned  in  fcripture ;  but,  in  praftice,  was  fixed  at  a  ftxm 
tietb  part  ^,  which  (the  minimum  J  the  poor  could  by  law  ex- 
aft  from  the  moft  churlifh,  while  the  charitable  gave  more, 
according  to  their  refpe£kive  inclinations  and  abilities. 

Another  fund,  fet  apart  for  the  poor,  was  the  gleanings  Gleanings, 
of  the  harveft  and  vintage.  "  Neither  Jhalt  thou  gather  any 
"  gleanings  of  thy  harvefiJ'—^^  Neither  Jhait  thou  glean  thy 
"  vineyards  and  thou  Jhalt  net  gather  every  grape  of  thy  vine^ 
« yard  <*."  If  three  or  more  ftalks  of  corn,  or  three  or 
more  clutters  of  grapes,  fell  at  once  to  the  ground,  they 

*  Sec  below,  p.  jvxta,     Ebre.  8f.c»  lib.  6,  c.  6,  p.  69Z.      > 

b  Lctit.  c.  xix,  ▼.  9,  c  43,  ▼.  ai.  d  Lcvit.  ibid.   Dcut.  c.  xxiv,  v.  ao, 

t  Sciden  ^fiimn  maSuroG,  t^c*  Gentium     ft  I . 

^  Ba 
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{  X'       could  be  taken  up  as  ftill  the  property  of  the  owner  of  the 
VIEW  AND  ^^P  f  bu^  ^  ^c^s  than  three  happened  to  fall  as  gleanings, 
they  belonged  to  the  poor  ».    Under  the  laft  claufei  clufters 
of  an  inferior  quality  are  to  be  left  to  the  poor  ^. 


BISTORT 
— JIWISH 
COOB. 


Forgotten       jj^  \\\^^  manner,  whatever  (heaves  of  com,  or  other  fruits. 

fruits,  or  1      /•  «       t  t  * 

com».  were  forgotten  in  the  field,  belonged  to  the  poor.  **  WAen 
**  thou  cuttefl  down  thine  harveft  in  thyjieid^  and  hafi  forgU  a 
^*  fifrfi^  ^hy  fields  thoujbalt  not  go  again  to  fetch  it^"  Like 
the  firft  precept,  this  was  not  confined  to  corn,  but  was  li- 
berally extended  to  grapes  and  fruits  ^.  If  the  workmen  for- 
got, when  the  mailer  did  not,  or  vice  verfa^  or  though  both 
the  workmen  and  the  mafter  forgot,  yet  if  a  paflenger  time- 
ly put  them  in  remembrance,  in  fuch  cafes  this  precept 
was  not  underftood  to  apply  ^.  But  as  thofe  regulations 
were  not  intended  for  the  benefit  of  the  "  beads  of  the 
"  field,  and  birds  of  the  air,**  fo,  if  the  poor  did  not  colle£l 
them  in  due  time,  according  to  the  ufage  of  the  place,  they 
forfeited  their  exclufive  right  to  fach  gleanings,  and  forgot- 
ten  fruits ;  which,  in  that  cafe,  became  the  property,  either 
of  the  hulbandman  again,  or  of  any  other  perfon  %  though 
not  among  the  number  of  the  poor,  who  chofe  to  take 
them* 

Tithe  eve-      The  moft  important  provifion  in  favour  of  the  poor,  ap- 
ry  third      j^ars  to  have  been  their  right  to  a  tenth  of  every  third  crop. 
^^  At  the  end  of  three  years  ^  thmjhall  bring  forth  all  the  tithe  of 
•*  thine  increafe  the  fame  year,  and  fbalt  lay  it  up  within  thy 

^  Seld.  ibid.  gleaning  it  obligatory  now,  and  hew 

b  Suchi  for  example,  at  neither  had  the  law  refpeding  it  ilands  here  and 

fcapnlot  denfioret  nee  uvas  conjunc*  in  England,  fee  below,  §  a. 

tiores  fed  tarn  hat  quam  illas  iu  in-        ^  Deat.  c.  zxiv,  t.  19. 


Ticem  difperfat  et  diftantes  ut  reli- 
quorum  ubertatem  denflorem  baud 
imitarentur.    Ibid. 
How  far  this  provifion  refp«Aing 


d  Seld  ibid. 

«  Ibid. 

f  Ibid.  p.  699. 
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"  gaUfm     And  the  Levite,  (bicaufe  be  hath  no  part  nor  inherit'      f  '• 
«  OMce  vfith  thee  J  and  theftranger^  and  the  father lefs^  and  the  ^WImd 
^  widiWf  which  are  toithin  thy  gates^Jhall  come,  andjball  eat^  uistort 
"  and  be  fatisfied  *^  &c.    As  the  Greeks  divided  time  into  coos, 
oljmpiadsy  or  pe^ods,  oi  fmr  years^  and  the  Romans  into  olympiads. 
faflra^  or  periods  of  five  yearSf  fo  did  the  Jews  into  periods  Lmfra. 
ot  feven  years,  called  hebdomada*    The  feventh  year  they  paid  Hihdmada* 
no  dtfae  \  for  there  wa«  no  crop.    Bat  each  of  the  other  fi^ 
years  they  paid  two  tithes  \  one  to  the  Levites,  whereof  the 
latter,  again,  yielded  a  tenth  to  the  priefts,  called  decima  de^  hi>w^ov 
eimarmmm    The  other y  a  tenth  of  the  remaining  nine  parts  of  kindi. 
the  jvodnce,  in  diftin£lion  to  thefrfi^  or  Levites'  tithe,  was 
caDed  thcjieond  tithe.    Every  firft,  fecond,  fourth,  and  fifth, '    '*    ' 
year,  this  fiecond  tithe  *'  was  fpent  at  the  temple  in  feafts,  ^d  tithe. 
"  noc  unlike  the  agi^  of  the  primitive  Chriftians  ^f**  Every 
third  and  fixth  year,  it  was  **  be/lowed  at  home,  within  their  ^^' 
^  own  gates^  upon  the  poor  and  the  Lepites  ^J* 

The  only  other  fund  to  be  noticed,  is  alrafgivings.     **  ^5,  Almt* 
**  there  be  amofig  you  a  poor  man^  of  one  of  thy  brethren j  within 
**  any  of  thy  gates  in  thy  landy  which  the  Lord  thy  God  giveth 
"  thee,  thou  fhalt  not  harden  thy  hearty  nor  Jbut  thy  hand  from 
*'  thy  poor  brother  ;  hut  tboujhall  open  thy  hand  wide  unto  him, 
•*  and  Jhall  furely  lend  him^  fufjicient  to  his  need^  in  what  he 
**  wanteth^    &c. — **   ^ou  Jhall  furely  give  him  ;  and  thine 
*'  heart  Jhall   twt    he  grieved  when  thou  givefl  unto  him  **." 
Ainong  the  other  funds,  it  i$  correct  here  to  enumerate  alms, 
which  the  Jcwifli  magiftrate  had  authority  to  compel  the  AImt,com» 
churiifli  and  reluftant  to  give  fuitably  to  their  circumftances  ^    °'^' 
and  the  exigency  of  the  cafe  ^« 

*  Drat.  c.  xrr,  ▼•  a8,  09.  **  tithe,  diftlnd  from  both  the  Le- 

*  Forbcs'f  Treatife  on  tithes,  c.  5.    "  vitc*8   tithe   and    it  ;** — ^**  they're 
^  Bat  whether  thit  poor  tithe  real-    *<  (fays  Mr.  Forbes,  ibid.)  wifer  than 

I7  was  a  dificrent  application  of  the  **  1  can  tell.'* 

JtitaiJ  tithe,    ai    Selden    aad    Pool  d  Deut.  c.  zv,  t.  8,  9, 10. 

(Sfnopfis   criticoram,   &c.    ad  loc)  ^  Si  quis  autem  elcemofynam  ero- 

tiiifil^  **  or  a  third    extraordinary  gare,  juzta  quod  oportoit,  detre^i- 
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^  J*\,       \v  each  town,  or  diftrid,  it  became  ufual,  in  prance,  to 
AHo  appoint  €olle£tor8,  to  whom»  on  die  evening  of  the  Sabbatb» 


rs 


Stnm|re 
not  liable 

\fi  their 


^jtwini  individuals  (itAey  did  not  choofe  to  be  difpcnfcrs  wholly  of 
coDB.        dieir  own  ch'aiity)  paid  thrir  weekly  offering,  and  by  whom^ 

after  careful  fcrutiny,  diftribution  was  jnade  among  tho 
fortkepoor  poor,  according  to  their  feveral  necefBties ;  of  money  from 
^^^,  the  box  (area) ;  of  provifions  from  the  large  cheft  (fcutel^ 
ScuuUa.      **  *>/•    '^^  former  was  ufed  univerfally  \  the  latter  in  fomc 

particular  places  pnly  \ 

It  is  remarkable  that  none  of  the  above  regulations  were 

underftood  to  be  binding  on  wealthy  ftrangers  living  among 

Ihem,  even  though  they  had  attained  the  degree  of  proftlytus 

poor  lawi.  Jufliti^  c.    So  f^  was  this  carried,  that  if  a  Jew  and  ftran- 

ger  were  joint  partners  of  a  field,  the  law  refpe^ng  the 

property     comeV^  gleanings,  as  well  as  forgotten  fheaves  and  fruits, 

ftnuD^er     Supplied  Xp  thc  pne  half  only  <*.     Alms,  again,  inftead  of  bc-» 

rety  fcmteutla  firenji  epercendut  erat  in  nielitaruxn,defuiire  arcam  eleemofinx. 

id  praellandum  quod   foro  placeret,  Scd  fcutcllam  qaidem  loci  alii  habent, 

idque   host  Jttu  flagarum  p^ma  niii  alii  non  habent  pro  morit  diipcrlita. 

pareret.    Quod  fi  demum  non  face-  te.'*  (Maimonidea  apud  Selden,  ibid. 

ret,e  bonis  fuis  id  quod  erat  prxftan-  p.  698.') 

4um  in  pignus  fuftulere  judiccs.    So  c  Si  Gentilis  in  ditione  Ifraelitica 

far  Mr.  Selden.    (Ibid.  p.  695.)  poflquam  fegetem  mefioerat,  profe- 

Tbe  following  are  the  words  of  lytua  juiUtiae  fades  fuiflet,  ex  fcgete 

the  Talmud  itfelf  refpe^ing  this  re-  ilia  neque  angulus  nequc  fpicilegium 

markable  regulationt    Qui  non  vo-  neque  manipulus  per  obliyionem  de- 

luit  eleemofynam  dare,  ant  minorem  relidos,    panperibus    relinquendlu  ; 

dederat  qnam  ^rat  ei  par;   cogehaut  tanietii  manipulis  jus  non  inciperec 

turn  jud'ucs  fori  feu  fynedriumy  irrvgata  ante  tempus  quo  manipuli  avehi  (oli- 

ttiam  fana  verborum^  qu£  concumaci-  ti.    Id  eft  ctiam  poflquam  profely tus 

bus  debita,  ufquc  dum  id  prxflaret  cflet  fadus.    (Ibid.  701.] 

^uod  ipfi  eftimaxent.     Quin  et  irryc.  d  Ubi    Ifraeliu   et  Gentilis   focii 

bamt  in  bona  ejus  eoque  prsfente  quan-  erant  vineae  in  parte  Xlraelitx  (divl* 

turn  pportuit  cum  erogare,  ot  In  pig*  fa)  relinquendi  erant  acini  decidni  et 

jpus  eleemofynoB,  cripiebant.    Ibid*  lacematio.    Sed   pars    Gentili*    im- 

*  Seld.  ibid.  munis  cnt.    (Thalmud^  c,  xiy  iUd« 

b  Neque  vidimus  neque  audivimus  70X.) 
\f^  fQckda  aliqua  feu  uiUTcrfitate  If- 
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ing  legally  exigible,  were  not  allowed  to  be  taken  from  a  pi^  osMcmAL 
gan,  although  he  offered  them.     Howerer,  the  cafe  ef  abfo-  ▼<>w  and 
kte  neceflity  was  excepted.    If  the  charity  of  their  country-  ^jj wish 
men  did  not  fuffice  for  the  fupport  of  the  poor,  they  were  ^^^^^ 
allowed  to  receive  alms  from  ftiaoRers  *  \  but  donations  (cot  ^, 

...  .  fc  **  ,  .      .  Almt  not 

them  by  princes  and  gre^it  men  *,  tsey  received  propter  re*  taken  from 
gut  dignitatis  tbfervatiomm  i  however,  when  they  could,  with-  ^'^SC'^** 
out  danger  of  difcovery,  they  generally  gave  them  away  to  £,cepiion 
the  heathen  poor  among  them  ^.     Which  delicacy,  Scaliger 
remarks,  they  ftill  retained  after  their  difperfion.     By  fup-  Donation! 
plying  their  wants,  the  richer  Jews  took  care  to  keep  the  heathen 
poor  of  their  nation  from  begging  ^.  luogs,  &c. 

This  delicacy,  however,  they  do  not  appear  to  have  every- 
where obferved ;  if,  at  leaft,  we  may  credit  two  fatyrids,  the 
one  of  whom  takes  as  a  common  occurrence,  the  example, 
Arcanam  ^uddta  tremens  mendicat  in  aurem^\  while  the  other, 
among  the  evils  of  a  reiidence  in  Rome,  fpecifies  the  un* 
ceafing  and  trained  importunity  of  Jewifh  beggars :  Ntc  tur* 
h  ceffatf  &c     ji  mat  re  doilus  nee  rcgare  Jiidaus  ^m 

Secondly. — ^The  defcription  of  perfons  intitled  to  take  2,  whoin- 
the  benefit  of  thofe  funds,  appears  to  have  been  accurately  charity- 
fixed.    Mofes,  indeed,  fays  generally,  the  poor  "  fatherlefs, 

^  Fas  neo  erat  Ifraelitx  accipcre  ^  Reclepiebant  ergo,  fed  clancu- 

Eiccmoljttani  a  Gentiiibu*  palani  ac  lum  erojrabant  pauperibuo  Gentilium, 

IB  apcrio.       Adjcda   tamcn  cxcep-  adcoquc  ut  rex  nclciric.     Ibid, 

tiooe  hac.     Si   ElecmaTyus  fuoiuni  ^  Veri  Jud;£i    noii  niendlcabant, 

fitae  fax  necefiliriis  non  fuEBccrent,  ncque  mcudicant  hodic  propter  ^«- 

titc  Gcnti;ium   ElecmoTynani    ckm  XnAo  eorum,  quod  divices  non  pa- 

accipcre  poflfcc ;  tunc  quidcm  licuIiTc  tiuntur  tenuiorcs  mcndicarc  aut  efu- 

(Thalmud,  apud  Selden,  ibid.  701.).  rirtf.    Elon.  Trih.  eat.  cum  Driiiio  de 

b  Qain,  a  rex  aut  princcps  e  Gen-  ietflis  judaicis. 

tilibut  pccuniam  in  Elecmofynam  ad  ^  Juvenal  Satyr.  6,  544. 

liraclitas  mitterec,  earn  fane  rcji cere  f  Martial,  lib.  xii,  cpig.  57. 
toot  noo  fait,  propter  regiae  dijj;nita- 
Vk  obio-faiulsix;.    Ibid                                                                                                " 
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( I.      (c  ^idow,  and  ftraneer."    But  certain  ruks  feem  to  have 
viiwAUD  been  acknowledged  by  their  courts.    Thus^  ift^  thofe  were 

ft  '  ' 

-^JwsH  "^^  admitted  to  partake  of  the  poor  funds,  who  had  ci- 
eoox.  ther  fifty  facred  (hekels  not  out  on  trade,  or  twelve  out 
on  trade*.  If  he  had  lefs  than  fifty  (hekels  not  out  at 
trade,  he  was  intitled  to  the  benefit  of  all  the  above-meni- 
tioned  funds  ^.  2dly,  In  eidimating  what  a  man  had,  the 
debts  (even  his  wife's  dowry)  which  he  owed,  were  dedud- 

wh^bli.  ^^  *•     3^^y*  ^  ™*"  ^^?  ^'^^  obliged  to  fell  his  houfe  and 
ffcid  to  fell  furniture,  to  intitle  him  to  take  the  benefit  of  thefe  provi- 

turc^*Sr  ^°"*  *•  ®^^  *^  ^^  ^^'^  reduced  to  the  lowed  ft  ate,  of  deriv- 
ing his  fubfiftence  from  the  common  box,  or  weekly  diftri* 
bution  of  alms,  he  was  obliged  to  difpofe  of  all  articles  of 
any  value,  and  be  content  with  fuch  in  their  place  as  were 
cheapeft  and  ftri6ily  necefl*ary  *.     4th,  As,  in  thofe  days^ 

TniTellerf.  they  had  little  conveniency  for  obtaining  remittances,  it 
was  fpecially  provided,   that  if  any  traveller  run  out  01 

money  in  the  courfe  of  his  journey,  he  fliould  be  intitled  to 

■   ■  '    .   ■     .,...■•     ...  • 

"  Qai  haberet  in  bonis  ducentos  argentets  et  anreis,  mos  non  erat  tit 

zuzos,    (id    eft  quinquaginta   ficlos  is  cogendas  eflet  Tchdcre  zdes  fuas 

facros)   licet   cum  iis  non  negotia-  et  res  ei  infervientes  (utfciiiflet  inde 

retur ;  aut  qai  quinquagenta  et  cum  viYeret  et  a  jam  diAis  arcerctur,  lied) 

€18  negptiaretur,  is  in  eii  .non  erat  ea  accipiebat,  et  ex  prsecepto  eis  gau- 

habendus  quibus  licuit  fpicilegio,  fru^  dere  debuit.    (Idem.    Ibid.) 
^ibus  per  oblivionem  in  agro  relidis,        «  At  Vero  fi  ei  eflent  oteniilia  an- 

Angulo  et  Decima  pauperis  gaudere.  rea  -vel  argentea  qualia  ilrigilis  aut 

(Maimon.  apud  Seld.  ibid.  p.  697.)  piftillum  et  qu2  funt  fimilia  (lautio- 

b  Si  cui  paaciorei  quam  ducenti  ris  et  fplendidioris  vitae  inftrumenta) 

eflent  (bee  in  negotiationibus  eis  nte-  vendcnda  ea  erant  atqne  id  genua 

retur) '  tametfi   miUe  homines  fimul  minoris  pretii  alia  ei  inde  fupplenda. 

cum  dona  przberent,  nihilozhinus  et  Quae  tamen  exceptio  locum  tantum 

jim  didis  gaudere  fas  erat.    (Idem,  habuit  antequam  ex  eleemofynis  pu- 

Ibid.)  .  blicis  feu  eleemofynirum  siario  al 

*  Si  pecuniam  (eu  opes  quidem  ha-  inciperet.     Similae  enim  imcipieiai  inde 

beret,  quae  tanien  asri  alieho  aut  dot!  alt  (feu  aUwunia  inde  pelthat)  togendut 

uxtris  eflent  obnoxias,  las  erat  ei  iibi  erat  vendete  res  ilUi  pretiofas  et  velUret 

ea  etiam  ftfmere.    (Idem.    Ibid.)  aceipere.    Be  dein  fortuna  Angufti- 

'  d  Si  egcnus  eflet  qui  villulafn,  et  ori   contentut  cfle  debuit.    (Idem^ 

sedas  inftra^s  haberet  etiam  rebut  Ibid.) 
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• 

take  the  benefit  of  all  the  kinds  of  poor  fundsi  without  be-      &  x. 
ingobliged,  on  his  return  home,  though  in  good  circum- ^*'"*^^ 
ftaoces,  to  repay  the  fupply  wluch  he  thus  had  received  when  bhtoet 
lie  truly  was  in  need  *•    5thljr,  Whether,  under  the  term  ^^J',^"* 
fr6Hfjtr^  any  heathen  could  claim  relief  by  law ;  or  whether 
only  profdytes  were  underftood  ?  it  feems  to  be  the  import  Scnagcr^ 
of  the  rabbinical  conftitutions.  that,  if  there  was  a  fufficien- 
cf  for  an,  heathen  ftrangers,  who  mingled  with  the  native  ftrangen. 
poor,  (honld  be  fupplied  indifcriminately,  without  any  other 
Icnmny,  except  as  to  the  reality  and  degree  of  their  neceffi^ 
ties^.    The  fatyrift,  therefore,  exaggerates,  when  he  repre- 
feots  diem  fo  unfociable  as  non  monfirare  vias  eadem  nififacra 

Tbjrd.    In  order  to  direA  the  exercife  of  charity,  where  3>  R«l^ 
there  was  not  a  fufficiency  for  all  the  poor,  it  was  laid  down,  chvity!"^ 
that  poor  relations,  the  poor  of  the  neighbourhood,  or  city, 
or  county,  or  nation,  &c.  were  rcfpc^aively  preferable  **•        Preferences 

poor. 

Ik  commanding  the  duty  of  almfgivingi  Mpfes  ufcs  the 


^  S^patrifiuniHai  per  mbet  aliquot  jam  didit  fortem,  fi  paupemm,  qui 

a.   oppidi    proficilceDti    commeatut  e  Judzis,  turbx  fe  commifceret.  Mr. 

prino  fofiecerst  et  dein  (ante  redi-  Selden  then  quotes  from  the  Talmud 

turn)  iadigiiertt  iUe  qnod  comederet,  the  following  fentence :  Ceterum  ta- 

d  4  wupticUat  fumcre  fpicikgium  frn-  metii  ex  ip(a  lege  fe  ret  ita  habebat, 

fet  per  obliricmem  reliAas,AnguInm  nihilominus  non  arcebant  pauperet 

tt  dedoaa  pauperii  atqne  etiam  ex  Gentilium  a  donit  jam  didis,  ex  iUit 

cnrio  ckcmofyiiarDm    afi.    Neque  fcilicet  prioribni.     Sed  ii  commifti 

poAqiam  domnm  redierat  obligatut  turbae  paupenim  ex  Iliaelitis  ea  acd* 

cat  ad  rcftitociidiini.    Nam  immc  Um*  pernnc    Caufa  redditur  ob  vias  pa- 

/«r»  f^  mceiperitj  pmmper  fn  fmp€r»  cit,*'  id  eft  offidofe  hnmanitatis  lea 

■■  ■— iiji  €mftmims  /r«#.     (Maimoo,  charitatis  caufa.     (Ibid.  p.  70a) 

ibil697.)  ^  JuTenal  Sat.  xiT,  103. 

^  At  ipcro  tun  proielytb  domicil-  d  Inops  qui  fuerit  cuiquam  propiiu 

li  cuai  aliii  GcDtilibiia  ex  jurefuper*  quu8,prxferendu8allbquibnfcnnque; 

■advdo  permiieniDt  (quod   fccundo  inopeadomeftici  inopibusurbis;  urbia 

Wic  aBimadfcxtendvm)  ia  omnibtti  fujc,  tsopibui  urbia  alienx;  juxt«| 
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^^^*  cxprcffion  ^*  fuffUient fir  his  need  in  that  which  he  wanteth  »•'* 

VIEW  Avtt  This  precept  the  rabbins  branched  out  into  anxious  and  mi- 

^nrmtH  ^^^^  dire£tionS|  to  proportion  the  fupplyi  as  much  as  jpoC* 

COPE.  •  fible,  to  the  pauper's  former  ftation  and  circumftances. 

Rule  for 

ing  the  BuT  neither  former  rank,  nor  any  other  circumfbmo^ 

^^re  of  ^n^s  fuftained  as  an  apology  for  the  poor  living  in  idlenefii. 
No  one  was  intitled  to  charity,  who  did  not,  by  fome  ufeful 
PiDor  bc^  induftry,  fo  far  as  he  could,  contribute  to  his  own  fupport  ^» 
hovcio  ^y  ^^  ixmts  of  their  induftry,  together  with  the  affiftance 
they  obtained  by  means  of  the  privilege  of  gleaning,  cor- 
ners of  the  fields,  and  forgotten  flieafs,  many,  it  is  faid,  fo 
comfortably  fubfifted,  that  they  refufed  to  accept  of  alms, 
whether  offered  to  them  by  private  individuals,  or  by  the 
colle&ors  of  the  weekly  box  *'. 

The  Chriftians,  though  confifting  of  all  nations,  and 
languages,  were  early  celebrated  for  their  care  of  the  poor. 

<|iiod  in  lege  fcriptom  eft,  <*  fratri  ^  Ceterom  tunetfi  priftim  fplcfu 

^  tuo,  pauperi  tuo  loopi,  tuo,  in  terra  doris  et  anteadx  vitx  unde  inopt  de- 

^  taa.*'    (Deut.  xv,  c  ix.    Thalm.  cidcnt,  ratio  erat  ut  panic  ante  die 

ibid.  p.  696.)  turn  eft,  habenda,  et  juxu  cam  elee* 

^  Deut«  c.  XV,  ▼•  7.  mofynjB  fobminiftraodaB,  attamen  in 

b  8ed  mirum  eft  quod  tradant  de  mandatis  dederunc  iapientea  ut,  jmt- 

Eleemofynx  heic  turn  qoalitate  (urn  H/cutique  fuiffet  anie  dtgnitatU    im^, 

qoantitate.     Neque    enim    fuffecifle  artificio  alicui  jam  fidmlo  incumiertt, 

volunt,  ot  quia  opulentua  inopibua  ut  indc  minu\  tjptt  aliu  feu  tUeutofjH'^ 

rogaatibuf  iritsB  fimpiiciter  nec^aria  mmm   ^rario   uuri.      (Sclden,   ibid, 

donaret,  compararetve,  veluti  vefti.  p.  698. 

turn  et  alimenta.    Etiam  nteniUia  ^  ^  Quod  et  ita  fecifle  aliquot  virot 

m^iMf  ifxcrmi  ittm  ii  maritum  (caU^  aiunt  infigniores  ad  paupcrtatera  aliiU 

hibus   qui  iudigereut^  pauperum  nmmimf  fufnmam  redadof  ut  nee  rogarent  ab 

btU  veuientesj  quim  et  ta  infuptr  qu^  ad  univerfitate  feu  populo  (id  cil  ab  ex* 

prifiimm  umde  dnetUrant  wtit  fortifqut  adoribus  iUif  qui  popuU  eleemofy«> 

J^itudorim  fpcdarent,  ex  legibus  hifoe  nam  corrogarent  erogerentque)  nee 

iacrit  decent  fuifle  fabminiilrands*  acciperent  ab  eo  quando  ipfia  donaie 

(Seldea,  p.  6y^.)  volcbaat    (Ibid.) 
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There  was  none  ^<  among  tbem  that  lacked.^    The  weekly      { i. 
contrilmtioiis  were  laid  down  **  at  tbeapofll/s  feet :  and  dtf-  «»«»**«• 

'  •'  •'  •'      ▼lEW  AVI 

^  tribution  %vas  made  unto  every  man  accorSng  as  be  bad  need  ^  J*  nisTOKT. 
In  the  reign  of  Conftantine  the  Great,  Chrtftianity  becom* 
iog  the  religion  of  the  empire,  its  charities  aflumed  the 
more  fplendid  appearance  of  hofpitals  for  the  aged,  for  or-* 
{Aass,  fbr  the  fick,  for  travellers,  &c.  befides  endowments 
is  fafonr  of  the  diqrch.  And  whererer  the  hierarchy  pr^ 
▼likd,  die  poor  have  erer  been,  too  abundantly  perhaps,  and 
too  indiferiminately,  fupplied  by  the  alms  and  hofpitality  of 
the  monafteries.  In  thofe  periods,  therefore,  a  legal  afleflP- 
meot  for  the  fupport  of  the  poor  would  have  been  fuper<r 
floons. 

But  when  the  pious  foundations,  and  charitable  inftitu- 
tioas,  of  the  Romifh  eftablifliment  in  this  country  were  dif- 
(bhed,  the  deftitute  poor  found  no  adequate  fupplics,  ei- 
dier  from  the  barons,  who  were  enriched  with  the  fpoil ;  or 
from  the  prcfbyterian  clergy,  who  had  with  difficulty  obtain- 
ed a  fcanty  fubfiftence  for  thcmfelvcs.  Then  firft,  there- 
fore, the  poor  required,  and  generally  (wherever  the  fame 
caofes  operated)  obtained  legiflative  aid.  In  England,  ac- 
cordingly, abundance  of  (latutes  were  made  in  the  reign 
of  the  firft  reforming  monarchs,  king  Henry  VIII  and  his 
children,  for  providing  for  the  poor  and  impotent  ^.  And 
in  Scotland,  foon  after  the  Reformation,  the  a£l  1597,  c.  74^, 
ftiU  the  ba(is  of  our  poor  laws,  was  paffed,  amid  thofe  violent 
contentions  between  the  laity,  on  the  one  hand,  refolute  to 
maintain  their  acquidtions  ^  and  the  clergy,  on  the  other, 
damoroufly  reclaiming  the  antient  patrimony  of  the  church, 
as  bcred  to  the  fupport  of  the  poor,  of  fchools,  and  other 
charities,  which  the  former  incumbents,  notwithftanding 
their  oftentatious  and  luJLurious  extravagance,  had  rarely  no- 

*  Ads,  c.  IT,  ▼.  35,  c  AppcJidU  1. 

b  Blackilooe,  b.  i>  c.  9, 
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S  I'  gleflcd.  This  weighty  and  popular  topic  of  complaint  was 
wBw  AND  removed  by  providing  another  fund  for  the  maintenance  of 
»"T^*'^-   the  poor. 

Jif  the  reign,  mdeed,  of  James  I^  we  meet  with  ftatutes* 
cpnceming  the  age  and  mark  of  beggars,  and  idle  men  ^  \ 
which,  however,  merely  defcribe  who  are  proper  obje£b  of 
pqvate  and  ecclefiaftical  charity ;  their  principal  obje£l,  as 
well  as  that  of  all  the  enadiments  prior  to  the  period  al* 
ready  mentioned,  appearing  to  have  been  the  prevention  and 
punifhment  of  vagabonds* 

The  ftatute  1579  feems  to  have  been  intended  for  a  ge- 
neral code,  adapted  to  all  clafles  of  poor.  A  plan  fo  exten- 
five  in  an  untried  ^  and  difficult  path  of  polity,  the  produc- 
tion too  of  an  unlettered  age,  could  fcarcely  be  expe£led  to 
appear  at  once  perfe^  in  aU  i^s  parts.  More  fortunate^ 
however,  it  has  been  than  its  contemporary  the  43d  of  Eliza^ 
beth,  the  bafis  of  the  Englilh  poor  laws.  For  while  our 
neighbours  in  England  loudly  complain,  that,  <<  in  propor- 
'*  tion  as  the  wife  regulations,  that  were  eftablifhed  in  th^ 
^^  long  and  glorious  reign  of  queen  Elizabeth,  have  been  fiv^ 
*'  perfeded  by  fubfequent  enadments,  the  utility  of  the  in^ 
**  ftitution  has  been  impaired^  and  the  benevolence  of  the 
*'  plan  rendered  fruitlefs  ^T  we,  in  this  country,  have  rea^ 
fon  for  congratulating  ourfclves,  that  any  defefis  and  im- 
perfeflions  in  our  original  enaf^men^^  have,  as  we  (hall  fee, 
been  happily  remedied,  and  the  fyftem  matured  by  fuccef*- 
five  improvements.  Originally,  indeed,  the  benevolent  plan 
feems,  in  both  countries,  to  have  commenced  with  equal  ad«- 
vantages ;  and  to  havp  been  as  much  alike,  as  it  is  now  difi- 
inilar  and  oppofite,  in  its  fpirit  and  effe£k.  In  Scotland,  the 
^fleflment,  in  particular,  is  impofed  with  every  poffible  pre- 

*  Appendix  I,  No.  31.  bread**  bill  for  reforming  the  Englifh 

b  Appendix  I,  No.  3!  and  53.  poor  laws.    Apud  Eden't  State  of 

^  Mr.  Pitt*t  fpccch  OD  Mr.  Whit-    the  poor,  p.  3^'i  ^ol*  3* 
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czutkniy  and  in  Arid  conformity  to  the  principles  of  the  Brit-       | 
tdk  conftituticm*    In  £ngland|  the  cafe  is  faid  to  bcj  in  both  omEtAL 
refpe^,  quite  the  contrary.    There  a  tax,  to  the  extent  of  IisToiiTr 
millbnsy  is  yearly  impofedi  at  the  difcretioni  in  the  firft  in- 
ftance  at  leaft,  of  chuirch-wardens  and  overfeers^  for  the  re- 
Gef  and  fupport  of  the  poor.  Here^  again,  in  each  parifli,  the 
nunifter,  landholders^  and  eldnrsj  perfons  of  the  firft  refpec« 
tabiStyy  and  who,  in  laying  on  an  afleflment^  impofe  a  tax 
OQ  tbemfelves,  hold  regular  and  public  meetingSj  for  fcrutin- 
ifingi  from  time  to  time,  the  lift  of  the  poor,  and  afcertain- 
mg  the  fum  neceflary  to  be  raifed  for  their  fupport. 

The  cffe£t  of  each  fyftem  is  juft  what  might  be  expeft« 
cd.  Under  the  former,  '<  more  than  one  half  of  thofe  mil- 
**  Eons  are  thrown  away  in  fuits  relative  to  parifli  fettle* 
"  mentSy  and  fquandered  by  the  church-wardens  and  over» 
^ pen  in  their  feafts,  &c.  with  feveral  other  fpecies  of 
"  miiapplication  and  fraud  *  ;"  whereas,  amid  all  the  heat 
and  controverfy  refpefling  the  propriety  of  any  compul- 
fory  provifion  for  the  poor,  it  has  never  been  infinuated 
that  a  fixpence  of  the  moderate  fund,  cautiouily  raifed  un- 
der die  latter,  has  in  any  one  inftance  been  mifapplied.  In 
England,  while  ^'  the  real  purpofe  for  which  that  heavy  tax 
^  is  Vaid,  viz.  the  maintenance  of  the  indigent  and  neceffi- 
^  tous  poor,  is  but  little  regarded,  great  fums  are  fpent  in 
''  mamtaining  the  idle  and  profligate  ^  ;"  whereas  the  ftri£fc 
Icrutiny  of  the  heritors  and  elders,  perfonally  both  acquaint- 
cd  with  the  pariflioners,  and  interefted  to  prevent  impoC- 
don,  renders  the  Scottifii  poor  lift,  as  far  as  human  forefight 
can  go,  inacceffible  to  any  but  the  truly  neceffitous.  *'  The 
'*  aUe  and  idle,  it  is  faid,  get  upon  the  roll.  A  pretty  nu- 
'*  merous  roll  of  penfioners/'  fays  one,  eminently  qualified  to 
judge  of  the  effe&  of  our  poor  laws,  '^  whofe  cafes  have  for 

*  Lard  Lyttkton*t  fpeech  on  the       k  Mr.  Gilbert|  ibid« 
Eof&li  poor  bwf,  Park  rcg.  x;;^. 
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•MAL   '*  "^•"y  y^*'^  '^^^  under  my  eye,  is  made  up  of  the  old,  the 


n 


vitw  AND  "  fick|  the  widow,  the  orphan,  the  imbecile,  the  infane^. 

The  Engllfh  poor  rates,  therefore,  may  perhaps  hare  been 
juftly  complained  of,  as  rewarding  vice,  and  difcouraging 
indudry.  But,  with  us,  <<  I  can  difcern  no  relaxation  of  in* 
**  dudry  from  the  hope  of  an  aliment :  the  aliment  is  fo 
^'  fcanty  and  humiliating,  that  it  rather  operates  as  a  (land- 
**  ing  admonition  to  be  induftrious  and  frugal.  Inftances 
^*  are  not  unfrequent  of  fuch  as  recover  ftrength,  tefigning 
^  the  penfious;  of  widows  refigning  it  as  their  chiUrea 
^*  grow  up  \  and  of  children  refigning  the  charge  of  their 
**  parents  when  providence  puts  it  in  their  power  \*^ 

In  England,  it  is  faid  to  be  a  queftion,  whether  the  poor 
or  rich  arc  morr  diflattsfied  with  the  poor  laws  ?  which  bur#* 
den  the  latter  with  rxafticms  to  fo  little  purpofe ;  and  harafa 
the  fimner,  as  well  as  indeed  all  the  lower  ranks,  by  remov* 
ibt  ^  at  the  caprice  of  parifh^oflBcers  ^  ;**  **  which  have  at 
^  once  incrtafed  the  burdens  of  the  poor,  and  taken  from 
**  the  collective  lefources  of  the  ftate  to  fupply  wants  which 
^  their  operation  had  occafione«l,  and  to  mlleviate  s.  poverty 
^  winch  thcY  tetKlcd  to  perpetnate  ^."^  Whocas  the  ablcft 
irriteis  a|j:aintt  a  compulibry  provitSon  for  the  poor,  find  do* 
thii^  parttcitUrly  excepHvHubie  in  the  Sooctifh  fyilan  ^  Evoi 
kcd  Kauns»  hinticlK  the  frreat  enemy  oc  poor  rates,  is  cam- 
ptlkd  t.^  do  hocnage  to  its  encetteacy;.  ^  But  if  thae  be 
^  liich  a  tix»  I  knc^  ol^  none*  (lays  kis  kxil&ip^)  «^  Ms  fob* 
^  Terii^e  i>f  ic^i^^TT  anJ  mocals  thau  tkts  f^hmhrd  in 
^  Sc^Kt.risi^  ctifijb^  (he  fiaii2M}ii>s<Ts  is  cverr  paxiik  to  meet 
^  It  ftiCtd  ctnn;»k  iea  oitJor  ^  pffv>vide  tvr  tbe  poor  ^  bnt 
*  kwi** J  rtc  ciffcV  ot  tVir  ducicy*  ind  cbt  aK-afcic»  to 
^  Aieir  httttiiTttfy  idii  uascfccsiofk    la  dU»  piiiB»  ^bac  is  no 
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'^incroacliment  on  the  natural  duty  of  charity,  but  only  tbat       §  i. 
« the  minority  muft  fubmit  to  the  judgment  of  the  majority*."  °|\"JJ*  Vi 


o 
uisToftr. 


Ir  then  the  poor's  laws  of  England,  **  however  wife  in 
"  dieir  original  inftitution,"  have  been  *<  obfcured  by  fuch 
«  corruptions  ^i  if  they  have  thus  contributed  to  fetter  the 
^  circulation  of  labour,  and  to  fubftitute  a  fyftem  of  abufes 
^  in  room  of  the  evils  which  they  humanely  meant  to  re« 

*  dicfs,  and  by  ingrafting  upon  a  defective  plan  defe£iive 

*  remedies,  have  produced  nothing  but  confuGon  and  dif* 
^  order  ^  '^  their  unpopularity,  even  among  that  opulent 
and  munificent  nation,  need  not  furprife  us :  but  we  may 
icafonably  con)plain,  that  the  natural  fruits  of  fo  faulty  a 
plan  (hould  ever  be  miiftaken  for  neceflary  confequences 
of  all  compulfory  proviGons  for  the  poor,  or  involve  the 
Scottifli  fyftem  likewife  in  one  indifcriminate  blame  and 
obloquy* 

Hence,  howevier,  in  fome  pariflies,  whofe  other  funds  are 
infttfficient  for  the  fupport  of  the  neceflitous  poor,  this  un- 
philofepbica]  prejudice  againft  poor  rates,  as  if  there  were  a  Unrtafon- 
fpell  in  the  very  name,  has  too  fuccefsfully  prevented  thcf  ^j^.^  minft 
execution  of  our  fyftem  of  poor  laws ;  which,  fo  far  from  the  execu- 
partaking  a   common   nature  with  the  Englijh  poor  rateif  scottifh 
has  providentially  avoided  the  very  fource  whence  derivata  v^^^  ^w** 
claJeTf  and  evinces  its  found  principles  by  its  falutary  opera- 
tion.   <<  In  thofe  parts  ^f  Scotland  where  this  law  is  ot>eyed 
"  the  good  efie£ls  are  manifeft.    The  poor  are  delivered 
<<  firom  wandering  under  the  inGrmities  of  age,  and  their 
^diildren  from  hopelefs  ignorance,  idlenefs,  and  fliame- 
^  hilnefs :  they  enjoy  domeftic  comfort,  and  the  fruits  of 
"  dicir  remaining  ftrength,  without  being  obliged  to  over- 
"  ftrain  it :  their  children  arq  educated  under  their  own  eye, 

■  Skeuhci  of  of  the  biftory  of  man        b  Mr.  Pitt,  ibid. 
i»ckii,itia  *=lbid.cccx. 
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^  V      «  ^c. ;  the  rich  and  the  poor  meet  together  in  reciprocal 
iriew  AfiD  ^Tentiments  of  kindnefs  and  gratitude,  and  unite  in  attach- 
■MTo&T.    €€  nicnt  to  a  conftitutibn  whofe  laws  are  fo  confonant  to  the 
**  Chriftian  law  of  love  *." 

It  is  the  general  fy(lem.onl]r  of  the  Scottifh  poor  laws  to 
which  this  praife  belongs.  It  mi^ft  be  confeiTed,  thatj  on  the 
fpur  of  the  moment,  many  ei)a£knBieius  have  pafled,  partial 
in  their  view,  erroneous  in  their  plan,  and  fome  of  them  even 
bringing  us  within  imminent  danger  of  thofe  v^ery  evils  which 
have  proved  fo  fatal  in  {Ingland*  Hence,  dierefore,  on 
opening  this  part  of  the  ftatute  book,  it  is  not  the  prafti- 
ca)  excellence  of  the  fyftem  that  firft  ftrikes  us,  but  rather 
an  ^pearance  of  inconfitteocy,  intricacy,  and  confuGoa. 
,  Hence,  accordingly,  inquirers,  who  are  not  converfant  in  the 
karning  of  ftatutcs,  have  fometimcs  been  betrayed  into  har(h 
and  difrefpedful  language.  They  do  not  confider,  that  no 
branch  of  any  jurifprudence,  depending  upon  fucceflive  en« 
aAments,  which  have  been  framed  in  the  courfe  of  ages, 
amid  the  perpetual  change  of  men,  and  in  the  manner  of 
thinking  and  circumftances  of  the  country,  either  is»  or^  in 
the  nature  of  human  affairs,  cs^  be  exempt  from  appearances 
d  incongruity.  But  if  ocCafional  evrpx^  have  either  been  fpeedi« 
ly  remedied,  or  have  never  at  all  taken  efieft,  while  the 
leading  principle,  origiAally  iQundj  has  throughout  maintained 
its  ground,  governing  the  dedfions  of  the  courts  and  the  ge- 
neral praAice  of  the  country,  this  is  the  criterion  of  a  wife 
and  happy  legiflatioa.  This  praife,  notwithft^nding  the  ac^ 
knowledged  ick&$  of  particubr  ftatutes,  or  perhaps  ot 
fomc  part  of  HmoA  every  ftatuce,  may,  without  prefump- 
tton,  be  arrogated  to  the  Scottiih  fyftem  of  poor  laws. 
Bat  the  number  of  thofe  unwife,  inconCftent,  and  for- 
gotten^  regulations,  makea  it  proper  and  neceflary  to  con- 

*  Dr.  Chanera'  SermoD»  oo  Aluu* 
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fider  the  AibjeA,  not  chronologically  dovnwardi  but  rather       f  <• 
indcr  fuch  general  heads  as  may  bring  under  our  view  the  vnw  awo 
wittk  practical  do£hrinc  of  this  brancbof  our  law.  huto^t. 

n.  The  ordinary  colledtons  at  the  parifh  churches  are  fire-  'omd  tor 
qucDtly  termed  the  natural  and  proper  fund  for  maintaining  tainimo 
the  poor.  It  was  found  in  one  cafe,  that  colleflions  at  diflent-  "^^^  '°®** 
ing  mecting-houfes  make  no  part  of  this  parochial  fund  *.      Collc^ooi. 

This  fund  is  fometimes  increafed  by  the  kirk-feflions  let-  ]vionclo(h, 
ting  out  a  hearfe,  mortcloth  (pall),  to  hire  ;  by  the  intereft  &c. 
of  mortified  money,  or  land  ^,  &c.    The  klrk-feflion  may 

*  X719t  June   19th,  Hill  agauifk  relief  of  the  parochial  poor,  are  more 

UmiIor.     At  a  laft,  obicrved  by  a  commendable  for  their  piety  than  for 

in^imiimi  of  ficccdcrs  within  the  their  wifdom  or  utility.    They  bene- 

fmdk  of  Su  Niiuao*s,  there  was  col-  fit  not  the  indigent,  but  the  rich ; 

kAedjxL  Scou;  for  which  the  kirk«  left  relieve  the  wants  of  the  aged, 

as  «4iiiiniftrator»  for  the  poor,  difuafrd,  and  fatbcricfft,  than  merely 

■a  mdion  before  the  Iheriff,  difcharge  landlords  and  others  of  a 

ordusied  the  defenders  to  make  tax  which  the  law  carefully  propor- 

ptjBCJit  of  the   money.     This  dc  tions  to  the  ability  of  each. 
CTtet   the    feceien    brought    under        This  is  not  all.    The  number  of 

revicirbj  fofpenfion.    The  court  of  poor  has  been  generally  fuimd  to  in- 

fcffioD    *   faftaincd    the    reafoos  of  crcafe  in  proportion  to  the  extent  of 

**  (afpenfioiu**     (Clerk,  Hume,  No.  fuch   mortifications ;    not    fo    much 

X19.)  from  their  relaxing  the  induftry  of 

InfiDiBcsaftances  difienting  congre-  the  native  pan{h*oners,  as  by  attradl- 

gatioiM  aid  more  juftly  and  reafor-  ing  Grangers  from  other  quarters. 
ably,   eirher   by    maintaining    their        Even  this  is  rot  all.     I'he  unde- 

owa  poor,  or  allowing  their  collec-  niable  mifchiefs  of  provifioos  for  the 

tioiit  to  nmke  part  of  the  general  poor,  in  the  way  of  mortificatini!,are 

fond ;  and  thnt  preventing  or  dimi-  frequently,   without    difcrimination, 

BsiluBg  tbe  neccffity  of  recurring  to  employed  as  arguments  againfl  all  le- 

ike  ltd*  agreeable  plan  of  an  aifelT-  gal  provifions  for  the  poor.    But  nei- 

i&eat,  winch  diflenurs  mufl.  pay  as  ther  evil  arifes  from  ihofe  parochial 

«cU  at  others  affeffments,  which  the  wifdom  of  the 

b  From  the  concurring  ftatementt  Scottifh  law  makes  to  depend  yearly 

frem  many  pahflics  in  fir  John  Sin*  for  its  increafe,  or  diminution,  or  con- 

(!aix*s  StatiAical  accounts,  it  would  tinuance,  upon  the  difcretion  of  the 

sppear  that  mortifications,  when  not  heritors,  minifter,and  elders,  on  a  JU' 

wsr  fosne  extramrSmmry  charity,  out  of  dicial  and  public  examination  of  cir- 

tfae  sphere  of  legal  proviiioo,  but  for  cimiflaoces.    Thus,  improper  claimi 

7d.  II.  C 
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fDND*Foit   ^^qu'^^c*  hj  ufe  and  wont ^  the  cxclufive  privilege  of  letting 

MAIN.        out  the  hearfe,  mortcloth,  &c.  for  hire  within  the  parifh. 

THEPooE.  ^*  ^"^y  ^ave  immemonally  been  in  the  praftice,  and  dill 

are  able,  to  accommodate  the  public,  nobody  can  compete 

with  them ;  neither  corporations,  nor  the  feflions  of  diflent- 

ing  congregations  *. 

But  only  immemorial  ufage  can  give  the  kirk-feffion  this 
exclufive  right,  or  intitle  it  cither  to  prevent  individuals 
from  letting  out  hearfes  and  mortcioths  for  hire  \  or,  dill  lefs 

arc  rcjffdcd  and  prevented  ;  and  no  **  lend  the  fame  gratuitoufly  for  bury- 

unfair  influx  can  burden  any  one  pa-  «•  ing  any  of  the   dead   within   the 

rifli,  when  the  fame  arrangement  is  **  ^^^^  parifh,  with  certi6cation  that 

common  to  alJ.  "  they  (hall  be  accountable   to  the 

■  loth  Auguft,  1756,  Mr.  Andrew  "  kirk-fcflion  for  the  ordinary  dues 

Tumbull,  minifter,  and  the  kirkfcf-  "  of   their   mortcioths    in   the   like 

fion,  of  Kcppao,  againft  John  Mac-  "  cafes.** 

claws  and  others.  In  a  cafe  in  1718  betwixt  the  kirk- 

The  kirk-fefHon  of  Keppan,  a  land-  ff^on  and  the  trades  of  Kilwinning, 
ward  parifli,  had  been  in  ufe,  from  ^c  court  had  found, »«  that  the  kirk- 
time  to  time  immemorial,  of  keeping  "  fcflion  of  Kilwinning  had  the  fole 
and  letting  for  hire,  mortcioths  for  "  power  of  lending  out  of  mort- 
thc  funerals  of  perfons  dying  in  the  "  cloths,  upon  hire,  for  the  benefit  6f 
parifh,  and  of  applying  the  money  "  ^^^  P°or ;  and  that  the  poor  of 
for  the  ufe  of  the  poor.  "  the  faid  parifh  have  right  to  the 

A  congregation  of  the    ffeceders,  "  money   ariling    from    lending    of 

within   the   hounds  of    this    parifh,  "  mortcioths  upon  hire  within  the 

bought  mortcioths,  and  let  them  out  '*  faid  parifh  ;  and  ficklike  that  the 

to  hire  among   thofe  of  their  own  "  kirk-fefTion   there   hath    the    fole 

perfuafion.  "  right   to    adminiftratc    the    fame. 

The  kirk-fefTion  brought  a  proccfs  "  but  prejudice  to  private  perfons,  to 

of  damages  againfl   them   for  uHng  **  make  ufe  of  their  own  mortcioths 

thofe  mortcioths,  and  thereby  dinii-  "  belonging  to  ihemfelves,  and  dc- 

nifhing  the  produce   of    the   mort-  **  ccmed    the   defenders  to  forbear 

cloths  of  the  kirk*fefIion.  "  ufmg  mortcioths  of  their  own,  or 

The  court  of  fefTion  found,  "  that  **  lending  out  the  fame  for  money, 

"  the  kirk-feffion  have  the  fole  right  *'  or    otherwifc,  to  others  through 

•*  of  keeping,  and   letting  for  hire,  *•  the  faid  parifh,  or  any  part  thereof 

"  for  the  ufe  of  the  poor,  mortcioths  "  in  time  coming,  but  prejudice  al- 

"  within  the  bounds  of  the  parifli ;  **  ways  to  private  perfons  to  make 

"  and   that  the  defenders  have  no  "  ufe  of  their  own   mortcioths  be* 

•«  right  to  keep  mortcioths,  and  give  "  longing  to  themfelves  as  faid  i«." 

*«  the  fame  out  to  hire,  or  even  to  (Fac.  Dccif.  vol.  i,  no.  aij.) 
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xaikt^i  to  interrupt  the  ancient  ufage  enjoyed  by  any  corpo-       \  2. 
ntkxij  or  other  body  of  men  •.  ^"*'"'  *^' 

On  immemorial  ufage,  in  like  manner ,  depends  the  kirk-  — t iei,  og 
iciBon'8  title  to  exadt  fees  at  marriages  and  baptifms  j  for  q^,"*^^^ 
Idrk-fefBons  have  no  power  to  impofe  taxes  ^. 


■  i8th   February   1783,   kirk-fcf-  **  line,  by  an  aft,  a3d  January  i68t, 

foa  of  Domfriet  afrainft  the  iocor-  '*  ordained,  that   whoever,   in  that 

poratioo  of  fquaremen  there.  '*  pariih,  (hould  give  up  their  nameg 

lo  Dumfriet,  the  incorporatioo  of  "  to    be    proclaimed    for  marriage, 

ilpamnen   had  been  in  ufe,  fr«m  a  **  (Kould  give  half  dollar  to  the  poor 

very  remote  period,  to  let  out  mort-  **  before  their  proclamation."     Thii 

cloths  for  hire.     In  1781,  the  kirk-  a<ft  was  renewed,  8th  November  17 19. 

fefioo  inftitnted  an  adion  for  having  **  Upon  the  narrative,  that  the  cuf* 

it  fboDd  that  they  had  the  fole  and  "  torn   of  paying  the  faid  Turn  waa 

ackfive  right  of  doing  fo.     In  fup-  **  much   worn   out."     The   purfuer, 

port  of  thit  adion,  they  referred  ^o  authorifed  by  the  kirk-fcflion, brought 

the  fbllowirig  decifiont,  loth  Auguft  an  a^ion  before  the  (heriff  againft 

1756,  Ttinibull  and  kirk-feflion  of  the  defenders,  all  diflentcrs  of  differ- 

Keppan  againft  M*Clawt;  Fac.  colL  cnt  denominations,  and  moftly  Icced- 

and  kirk-.ieflion    of  Kilwinning  a.  ers,  for  payment  of  thin  fum,  found* 

piofi  trades,  ibid.  ciL  ing  his  claim  upon  the  afts  of  the 

(^erveJ  «»  the  h^ncb.    The   right  kirk.feffion,  and  ufe  of  payment.    At 

whkh   the   kirk-feflions  in  Scotland  to  the  laft, the  (heriff  allowed  a  proo^ 

en}<ry  of  letting  out  mortcloths  for  to  both  parties.    I'he  purfuer  limit- 

hire,  when  followed  with  immemo-  ed  his  to  the   period  from  171$  to 

rol  pofTeffion,   has  been    found    to  1738,  i.  e.  from  the  date  of  the  laft 

cftibUfli  an    exclufive   right   to    the  a6t  of  the  kirk-fcilion  to  the  fccef* 

cmohimenrs  arifing  from  this  fort  of  fion.     It  appeared    from    the  proof, 

trafic    Here,  however,  the  defend-  that   the   ufe  of  payment  had  been 

rrp  having  been  beyond  the  years  of  pretty  general,   though  not  unlver- 

prefcrption  ^m  th«  pradice  of  lend-  fal ;  that  the  kirk-feflion,  on  account 

isg  out  mortcloths,  there  is  no  found-  of  the  rcluiSlance  of  tho  parifhioners, 

ation  for  the  prefent  a<5tion.  had   refolved   to    accept  what   they 

The  coort   of  fcfljon  "  affoilzied  would  voluntarily  give ;  that   num- 

*  the  defenders,    in    refpcd   of  the  hers  had  paid  Icfs  than  the  half  dol- 

**  kog  pcffeffion  had  by  them.**  lar,  and  many,  though  people  of  fub« 

*  26th  June  1765",  Bcvcredge.prc-  fiance,  had  paid  nothing, 
center,  aod  the  kfrk-fcffion  of  Dun-        The  Hieriff  gave  judgment  for  the 

fmnJioc,  agaioil   Fraoci»  Bayne  and  pnrfuers.     The   caufe   was  brought 

tfihen,  under  review  by  advo'-ition ;    and, 

*  T^c  lirk-icffioo    ^^    Donfcnu-  after  a  hearing,  takeii  to  report. 

Ca 
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tuiiD*'  Kirk-sessions,  however,  being  a  part  of  the  ecclefiafti- 

— fEif,ot  cal  government,  exprefsly  authorifed  by  law,  are  intitled  to 

o«s**&c.'    appoint  proper  officers ;  and,  In  order  to  defray  that  expence, 

have  power  to  ordain  fuch  fees  and  perquifites  to  be  paid,  as 

the  circumftances  of  the  pariflies  may  refpe£iively  require  *. 

But  the  "  needful  fuftentation"  of  the  poor  is  not  iti- 
trufted  folely  to  thofe  fcanty  and  precarious  fupplies.  When 
they  prove  infufficient  to  enable  the  poor,  in  the  language  of 
our  ftatutes,  to  **  live  unbeggand,"  the  law  dire^is  the  defi- 
ciency to  be  fupplied  by  an  affeffinent  on  the  parifh  \  it  be« 
A  perma.   '^^Z  ^^  leading  principle  of  the  Scottifli  poor  laws  to  avoid 
°^^  i^"li  *"y  ^*^^  ^^  permanent  tax,  which  might  increafe  the  num- 
bj  the  Scot- ber  of  the  poor,  by  affording  an  encouragement  to  idlcnefs^ 
J^  ^^^^     improvidence,  and  diffipation.   No  afleffment  is  to  be  impof-> 
ed|  till,  on  due  inquiry,  it  appears  neceflary  to  meet  the  ex- 
igency of  the  moment.    The  law  does  not  dire£t  any  partU 
cular  fum  to  be  annually  levied,  but  only  meetings ^  from  time 
to  time,  to  be  held,  in  order  to  "  take  inquiCtion  of  all  aged, 
<*  poor,  impotent,  and  decayed,  perfons  ^,  according  to  their 
*'  number,  to  confider  what  their  needful  fuftentation  may 
^  extend  to.** 

Statutes  div 

red  only         Thus  the  ftatutes  order  nothing  peremptorily,  but  **  to 

meetingt  to 

be  oelo.  ^jjg  purfucr*  brought  eyidence  of        a  Id  the  cafe  laft  quoted,  the  libel 

a  decifion  in  the  year  1746,  in  a  cafe  concluded  alfo  for  certain  duet  to  the 

between  the  kirk-fcifion  and  feced-  kirk-beadlet,  on  occaiion  of  marriages 

crt  in  the  pariih  of  Falkirk  (not  re-  and  baptifms ;  which  claim  alfo  was 

ported),  wherein  fuch  an  exadion  founded  upon  an  ad  of  the  kirk-fef- 

had  b«cn  authorifed.  (ion,  and  immemorial  ufage.    **  The 

Anpwered^  inter  alia,  for  the  defen*  **  lords  found  the  beadles  intitled  to 

ders.  The  plea  of  immemorial  ufe  is  <*  the  dues  claimed  by  them.** 
excluded  by  the  ad  of  the  kirk.fef-        In  the  argument  it  was  faid,  that 

fioo  17x9,  as  well  as  by  the  parole  in  the  cafe  of  Falkirk  the  fame  point 

evidence.    In  the  cafe  of   Falkirk^  had  occurred,  and  been  iimilarly  de- 

which  is  but  a  fingle  decision,  im-  cided. 
memorial  uiage  was  proved.  b  1579)  c  7r. 

The  court  of  feilion  **  fudained 
the  defeAces  .*'    Fac  Coll. 
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•  Cake  mquifition.*'     They  neither  fay,  what  tax  5  nor  that  yoJt* 
anjiax  at  all  (hall  be  levied  :  they  only  enjoin  inquiry  to  be  — as  ins- 
Bade  into  the  circumftances  of  the  poor ;  the  number  an4  *""''• 
vants  of  thofe  already  upon  the  lift  ;  and  the  pretenGons  of  ^^^  'axaxiU 
thofe  who  wi(h  to  be  added  to  it.     If  the  weekly  coUeAion,  fitUm  to  be 
or  other  funds,  already  mentioned,  appear  adequate  to  fup- 
ply  thofe  intitled  to  charity,  it  is  neither  the  direction,  nor  Aflcffincnt 
purpofe,  of  the  ftatutes,  to  aflefs  the  pari(h.     And  in  many  >a  nuny 
places  thofe  funds  have  proved  fufficient  to  enable  the  poor  neceffary" 
to  <*  live  unbeggand/*  So  far  is  a  poor  tax,  when  found  and 
corred  in  principle,  moderate  in  extent,  and  under  careful 
management^  from   producing  that  rapid   increafe  of  the 
Dumber  of  the  poor,  and  thofe  other  evils  fo  much,  and,  to 
an  appearance,  fo  juftly  complained  of  in  England,  as  the 
confequence  of  their  poor  rates. 

But  many  caufes  have  confpired  to  prevent  the  weekly  Dimiontioii 
coUedions,  in  particular,  from  keeping  pace  with  the  in-  ^akm^c. 
oeafe  of  the  expence  of  maintaining  the  poor,  to  whofe  juft 
demands  upon  the  public,  thofe  funds  are  in  many  pariflies 
utterly  inadequate. 

The  law,  in  that  <:afc,  direfts  the  precife  deficiency,  to 
be  afcertained  by  inquiring  into  the  feveral  claims,  and 
making  out  a  lift  of  thofe  intitled  to  parochial  aid,  in  whole 
or  b  part ;  and  next  direfls  this  deficiency  to  be  provid- 
ed for  by  an  aflefiment  on  the  parifh.  Such  a  fum  muft  be 
raifcd  as  feems  adequate  to  the  fupply  of  thofe  "  poor  peopley 
"  who  muft  neceflarily  be  fuftained  by  alms." 

This  adjufting  of  the  lift  of  the  poor,  and  fixing  of  the 
afleflinent,  our  law,  with  happy  fde£kion,  has  committed  to 
two  very  refpe£kable  bodies  of  men,  of  all  others  beft  qua- 
lified for  the  proper  difcharge  of  fo  important  and  facred  a 
truft ;  to  the  heritors,  or  landholders,  who  arc  liable  in  one 
half  of  the  afleflVnent ;  and  to  the  kirk-feifion  (confiftmg  of 

C3 
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fuKo  ^^^  parochial  clergyman  and  elders),  whofe  official  (ituatioiM 
-^Asscft.  acquaint  them  with  all,  and  particularly,  the  mod  needy 
***'*^'  and  afflicted  pariOiioners.  Thofe  two  bodies  meet  together 
yearly,  half  yearly,  or  ofttner,  as  may  beft  fuit  the  cir- 
cumftances  of  the  parifh.  The  meeting  is  called  by  pub- 
lic intimation,  made  in  the  parifli  church  (and  in  extenfive 
parifhes,  by  advertifement  in  the  public  papers)  ten  or  moie 
free  days  before. 

Wh()  are  Thus  ftands  the  law,  according  to  the  ftatutes,  as  explain- 
thi- meet-  ^^  by  the  decifions  of  the  fupreme  court,  and  underftood  in 
ing.  practice. 

Who  aflefs?  These  important  powers,  now  lodged  in  fuch  fafe  hands, 
the  original  a£l,  1579  ^>  had,  in  the  cafe  of  landward  parifh- 
es,  intruded  to  judges,  to  be  named  by  the  king.  To  place 
.  the  purfe  of  the  lieges  at  the  difcretion  of  any  officer,  in 
.the  nomination  of  the  crown,  was  none  of  its  wife  or  com- 
mendable regulations.  This  error  was  firft  corredted  hj 
the  a£i  1592  ^,  which  appointed  fuch  juftices  "  to  be  named 

tmprovc-    (c  by  the  minillers,  elders,  and  deacons,  of  every  parochin. 

mentof  the  '  .       '  ,        rt      « 

fyftcm  by    "  or  of  la  manie  parochmes  as  (hall  concur  together.       But 

id  159 i,     thofe  ju dices  did   not  exercife  their  office  with  due  atten- 

Farthcr  re- ^*°"  '  therefore,  on  the  narrative  of  their  negligence  and 

^icdy  by   ^Qverfight,  the  a6l  1600,  c.  19  *^,  gives  their  powers  to  the 

I     >c.i9.  juji^.jjflion,  who,  if  needful,  were  to  be  affiiled  by  one  or 

two  of  the  prefbytcries.     The  prefbyteries  were  command* 

ed   to  take   trial   of   the  obedience   of  the  feffions  there* 

:)rdcr        anent.     The  general  ftatute,    1661,  refpeding  juftices  of 

nadc  by     peacc.  Ordained  thofe  magiftrates,  on  the  firft  of  Decem- 

"*  ^^^'*     ber,   and  firft  of  June,  "  to  take  up"  a  lift  of  the  poor  of 

every  parifti  within  burgh  or  land,  and  tfi  appoint  overfeers^ 

who  were  to  call  for  the  collections  of  faid  pariQi,  or  other 

fums  appointed  for  the  maintenance  of  the  poor.    Whethcf 

f 

^  Appendix  I,  Na  46.  ^  Ibid«  No.  43# 

b'lbid;No.4i. 
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ioiUccs  of  peace  were  auchorifed  or  not,  under  this  a&y  to      { i- 
^t&  Ac  parifti,  certain  it  is,  that  this  power  warf  by  the  ^rtsifi- 
Deitftatute,  1663^  c.  16  *,  far  better,  and  more  conftitution^  mbnt,  mx 
allvt  Tcftcd  in  the  heritors,  who  were  themfelves  liable  in 
the  burden.     This   ftatute  fays  nothing  of  elders  or  kirk- Fartkcr  im- 
iiEons,  who  had  been  employed  by  former  ftatutes  in  this  f '°J^*°' 
?uuncfs.    But  the  ftatute  1672,  c.  18^,  again  employed  that  c.  16,  and 
rcfpctiiblc  body  of  men,  fo  eminently  qualified  to  be  the  **^*"  ^  *** 
diipcnlcn  of  parochial  charity. 

This  2&  put  the  law  upon  the  footing  on  which  it  pre- 
bdf  ftands.     It  aflbciates  the  kirk-feffion  with  the  <*  herit- 
"  on,  who,  and  the  pofleflbrs  of  their  land,  are  to  bear  the 
**  boiden  of  the  maintenance  of  the  poor  perfons  of  each 
"  pnoch,  or  any  of  them^  wb9  Jhall  meet  with  /aid  tmnifter 
^  sai  tLUrs"    And  the  firft  proclamation  ^,  extremely  ezpli-  Kln^  WiU 
c:{  as  to  the  procedure  in  landward  parifhes,  which  akme  it  j^^*^^ 
refpecls,  enjcnns  '*  the  minifteri  heritors,  and  elders,  of  erery  tion. 
"  paroch,  to  meet^  &c.)"  and  the  following  year  it  was  rati- 
fied and  enlarged  by  the  fecond  proclamation',  which  parti-  5«»«/pro- 
ralariy  regulated   the  denting  of  boroughs,  and  the  cafe  remedied 
"  There  pariOies  are  vacant,  and  have  no  elders ;"  as  to  «m»5*lf**  *° 
^oth  of  which,  the  firft  proclamation  had  been  filent. 

VT^iTH  refpeft  to  the  laft  cafe,  of  vacant  pariflies  without  Vacint  pa- 
c':?er5,  it  enjoins  the  heritors  to  meet,  "  and  (lent  themfelves"*^ 
*'  fcr  the  maintenance  of  their  refpe£live  poor ;  and  to  ap- 
**  point  the  uplifting,  ingathering,  and  applying  the  fame,  in 
*'  the  lame  manner  as  the  heritors  and  elders  are  appointed 
"  by  our  faid  former  proclamation.'' 

It  need  fcarcely  be  obferved,  that,  under  this  proclam- 
alien,  the  heritors  ^'  were  empowered  to  aflcfs,  not  them- 

•  App«<Iii  I,  So.  47-  *  1»>»<^  Na  50. 

Mj4iN:.48,  <*  Ibid.  No.  51. 
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__ji         "  fcl?C8  merely,  but  the  inthole  parifli."    The  firft  prochm- 
— Attits-  atJQn  neither  (peaks  of  the  petfona  from  whom,  nor  of 

MKNT    BY 

wbomV  the  mode,  in  which  the  aflefiment  was  to  be  levied*  It 
muft,  therefore,  be  fuppofed  to  refer  to  the  law  as  pre« 
viottflj  fettled  by  the  zGt$  1579  and  1663,  &c.  viz.  that  one 
half  was  to  be  laid  on  the  heritors,  '^  according  to  their  Ta^^ 
'<  lued  rent,  or  othervirays/'  and  one  half  on  the  inhabitants^ 
according  to  tlieir  fubftance.  In  this  manner,  under  the  fe- 
cond  proclamation,  are  the  heritors  to  proceed  in  vacant  pa* 
riflies.    It  provided  for  a  cafe  omitted  by  the  former*. 


K' 


itit 


]pro-  The  third  proclamation'',  which  had  chiefly  in  view  thii 
erc£iion  of  houfes  for  the  reception  of  vagrants,  alfo  gives 
power  and  warrant  to  the  miuifter  and  '*  elders  of  each  pa« 
''  rifh,  with  advice  of  the  heritors,  arji  many  efthem  as  cail 
*<  concur  wiih  the  minifter  and  elders,  upon  intimation  td 
^'  be  made  from  the  pulpit  upon  the  Sabbath  day  before,  to 
*<  decide  and  determine  all  queftions  that  may  arife  in  the 
**  rcfpe£tive  parilhes,  in  relation  to'  the  ordering  and  difpof* 

*  In  the  Edinburgh  Encyclopaedia,  fo  far  from  beinj^  trne,  that  A  tnin 

V,  Poor,  vacamt  it  fuppofed  to  be  fy-  of  deciiions,  on  different  bnnchet  of 

nonymouswith  lanJvfsrt:   hence  an  the  poor  laws  down  to  the  laft  fef« 

inconfincncy  it  imagined  and  blam-  fion,  all  aifuine  the  contrary.    Ths 

cd,  with  which,  however,  the  two  cafe  quoted  in  the  EncjrclopKdia^  io 

pr«cUiiutioiih»  when  oudcrftood,  arc  fupport  of  thit,  it  mifapprehended. 

not  chargeable,  The  party  there,  an  inhabitant  of  the 

Mr.  Eden,  in  his  valuable  publxca-  pariih  of  South  Leith,  refufed  to  pay 

tlon  relative  to  tlie  poor,  hat  taken  the  aflcflWient,  and  prcfented  a  bilJ 

bit  account  of  the  Scottiih  poor  hwt  of  fufpendon,  bath  on  the  general 

from  thit  article  of  the  £ucyclop«-  ground  of  the  %6U   being  not    in 

dia ;  and  thui  it  betrayed  both  into  force ;  and,  adly,  that  at  aify  rate  the 

thit  particular  miOake,  and  to  be-  iIT  ifmcnt  was  erroneous.    The  bil 

lieve  that,  in  Sco:;and,  to  ufe  tlie  v.  at  pafled  by  the  lord  ordinary,  bni 

wordt  of  the  Encyrlonsdia,   there  nodifcuffiontooitplsce.    The  gentle 

**  if  no  law  in  force  on  L-^e  fubjed  of  man*t  quota  wat  a  uifle.    The  on- 

•«  a  conipulfatory  afftHiiient  for  the  nageri  did  not  think  it  worth  whili 

"  poor."     In  this  miflAkc  he  U  fur-  to  iufift  in  the  adion;  and  thut  th 

ther  cnfirmcd  by  the  expreflions  of  court  had  no  opportunity  of  decidin| 

fome   clergymen   in   their  ftat.ftical  ciiher  on  the  one  point  or  the  other 
accounts,  wiii;hhc  quo:es.    This  it        ||  Appendix  I,  Na  ja. 
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^  11^  of  the  fooTf  fo  far  as  the  fame  are  not  determined  by      5  «• 
•*  the  ^€ts  of  parliament,  and  former  aQs  of  our  privy  coun-  ^J^J^j,„. 
^  dL  which  are  ratified  by  the  z€ts  of  parKment  forefaid.**    ment,  it 

^  *  WHOM? 

UHbEB.  thefe  ftatutes  and  proclamations^  the  minifter,  he-  Refult  of 
iitors,  and  elders,  are  intitled  and  bound  to  meet,  make  up  * 
the  lift  of  poor,  and  aflefs  the  pariih  for  their  **  needful  fuf- 
^  tentation."  The  title  of  this  joint  body  to  appear  in  quef- 
tions  relative  to  the  poor,  has  frequently  had  the  fandiion 
of  dw  fapreme  court ;  judgments  have  been  repeatedly  pro» 
noanced  againft  them,  as  bound  to  provide  a  fubfiftence  for 
the  poor  *.  Notwithftanding,  therefore,  fome  feeming  va- 
riance and  difcrepancy  in  the  enadments,  the  powers  of  the 
meeting  conftituted,  as  already  mentioned,  are  as  much  as 
any  odier  part  of  our  law  beyond  doubt  or  controverfy. 

Thus  has  the  Scottiih  fyftem  of  poor  laws  avoided  that  Wifdomof 
avor  fo  fatal  in  England.  The  right  to  inrol  the  pauper,  '  ^' 
and  modify  the  allowance,  being,  in  the  firft  inftance  at  Preeantioii 
lead,  vefted  in  the  very  perfons  who  pay  the  tax,  and  who  againft  "- 
can  ezercife  thofe  powers  only  in  their  public  and  regular  afTcflmeot, 
meetings,  held  after  due  notice  given,  and  with  all  advant- 
aj^cs  for  fcrutiniGng  each  claim,  ample  fecurity  is  thereby  „jnj„^. 
afforded  againft  any  extravagance  of  management  or  mifap-  ment. 
pGcatkxi  •  of  the  money.  Publicly  met  for  the  difcharge  of 
fe  (erioas  and  important  a  duty,  this  refpe£table  body  of 
men  cannot,  on  the  one  hand,  be  fufpefted  of  unduly  reje£l- 
iog  perfons  truly  neceffitous ;  ilill  lefs,  on  the  other,  are 
they  under  any  temptation  to  relax  indullry,  and  encourage 
idlcDcfsy  by  inroUing  perfons  of  a  contrary  defcription ;  for 
that  woold  be  taking  money  out  of  their  own  pockets.  No 
odnwife,  then,  feems  this  afieifment  exceptionable,  than  any 
^an  whatever  of  providing  for  the  poor,  whether  legal 


or  undue 


■1779,  28th  Jpl7»    heritort  and    1784,  John  Runchiman  againft  hcri:- 
kiiLidEoa  of  Coldin^hmme  ag;ainft    ori  and  kirk-feflion  of  Mordin|[tor. 
tsiitdn  and  iirk-fcflion   of  Doofe ; 
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I  a.  or  voluntary,  temporary  or  permanent.  Charity  muft  needs 
-ZTssBss-  ^i^pcnfe  her  alms  without  that  rigid  fcrutiny  which  here  oc- 
MENT,  jir  curs.  Of  all  the  public  funds  of  Europe,  none  is  managed,  it 
has  been  often  remarked,  with  fo  little  expence  to  the  fund 
itfelf,  none  fo  frugally,  none  fo  impartially,  and  none  laid  out 
more  to  the  purpofe  for  which  they  were  raifed,  than  the 
poor's  funds  under  the  care  of  the  kirk-fedlons  of  Scotland. 
•*  Never,  perhaps,  will  Scotland  find  a  more  proper  jury  to 
'^  determine  the  objects  of  public  charity,  nor  the  quantum 
$*  neceflary  for  their  fupply  *."  This  praife,  it  is  believed, 
is  in  general  merited.  Even  where  the  heritors  difcharge 
their  duty,  by  attending  the  regular  meeting  for  laying  oa 
the  affeflment,  and  making  up  the  lift,  ftill  the  execution  of 
the  bufinefs  muft  fall  on  the  feffion  ;  who,  for  the  benefit  of 
the  poor,  in  fome  places,  fubmit  to  the  trouble  of  making  a 
weekly  diftribution,  in  place  of  a  monthly.  In  moft  parts 
pf  Scotland,  the  minifter  "  and  elders  are  left  by  the  heri- 
**  tors,  fome  of  whom  are  commonly  members  of  the  kirk- 
'*  feflion,  to  make  the  weekly  diftributions  to  the  poor,  ao 
**  cording  to  their  difcretion  *'." 

Besides,  the  advantages  of  this  arrangement  are  recipror 
cal.  Safe  for  the  public,  and  confolatory  to  the  poor,  th^ 
employing  the  parochial  minifter  and  elders  in  this  religious 
and  honourable  4^ty,  adds,  moreover,  to  their  perfonal  con- 
fideration  and  profeffional  ufefulnefs.  It  gives  weight  to  their 
exhortations,  popularity  to  their  characters,  and  favour  in 
the  fight  of  all  men. 

The  mem-       The  ftatutes  do  not  fpecify  how  the  members  {hall  vote* 

pcreapita,    ^^  ^  therefore  underftood   that  they  fliall  vote  per  capita^ 

without  regard  to  the  clafs  to  which  they  refpediively  be^ 

long  \  that  is,  each  individual,  whether  minifter,  heritor,  of. 

elder,  has  equally  one  vote. 

>  Sut.  Accoaot,  vol.  si,  p.  48.  b  Hill*»  Theological  inftitutei. 


'    HENCEf  moreover^  if  intimation  be  duly  made,  the  pre-      ^  % 
kaczoi  none  of  thofe  bodies,  in  particular,  is  indifpei^ble  ^Z^^  zi%^ 
to  tbe  ralidity  of  the  meeting.     There  is  no  foundation  for  mbmt,  bt 
the  contrary  opinion,  either  in  the  reafon  of  the  thing,  or  ^^^^ 
tkftatatory  language.     If  the  minifter  ihould  not  be  pre- 
b^  there  can  be  no  doubt  that  the  heritors  and  elders ;  or 
F  the  latter  alio  were  abfent,  the  heritors,  by  themfelves, 
odd  proceed  to  bufinefs.     There  is  no  reafon  for  fuppoGng  ^^^*^.*  ^^ 
k  heritors  to  (land  in  a  different  predicament.     '^  With  not  indlf. 
the  advice  of  the  heritors,  or  as  many  as  can  attend,''  is  5J°vaUdity 
le  ej^refiion  ufed  in  the  ftatutes  * ;  and  by  no  meai^s  re-  of  the 
ndents  the  a£lual  prefence  of  the  heritors,  as  more  a  ^n^  ^ly  a^'^r. 
mmn  than  that  of  the  others.    If  the  minider  has  taken  ^^<^<^ 
e  nfual  and  regular  mode  of  giving  intimation  from  the 
1^,  which  yet  the  heritors  chufe  to  negle£t,  the  meedng, 
migh  confiding  of  minifter  and  elders  only,  is  poffeiled  of 
whole  ftatutory  powers  \  and  is  not  only  authorifed  and 
ond  to   adjnft  the  lift,  but  muft  proceed  farther  to  aflefs 
z  pariih  in  whatever  fum  may  appear  neceffary,  to  enable 
c  necdBtous  poor  to  "  live  unb^ggand." 

Thus,  then,  the  execution  of  this  excellent  provifion  for 
lief  of  the  poor,  depends  not  upon  the  heritors  alone.  The 
giflature's  humane  and  chriilian  intention  cannot  be  fruf- 
ated,  unlefs  the  minifter  alfo  betray  the  facred  trufl  repof- 
i  in  him,  and,  as  well  as  the  elders,  concur  with  the  herito- 
rs in  difobeying  the  public  law,  and  neglefting  the  anxious 
junctions  of  fo  many  fucceflive  enaftmcnts.  This  is  a 
ifc  fccurity.  The  heritors,  when  they  attend,  will  always 
>  their  duty.  But,  abfence  from  the  country,  ignorance  of 
le  ftate  of  the  poor,  and  other  caufes,  may  prevent  them 
om  calling  meetings,  and  taking  any  lead  in  the  bufinefs. 
his,  therefore,  is  intrufted  alfo  to  the  miniflers  and  elders, 
hofe  official  fituation  affords  them  the  beft  accefs  to  know 
ic  ftate  of  their  refpefkive  parifhioners. 

*  167a,  c.  18. 
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$  %*  There  is  reafon  to  beliere,  from  feveral  communica- 
-^AtsEts-  ^^"^  J'*  fi'^  Jo^*^  Sinclair's  valuable  repertory,  that  this  mat- 
■iiKT,iT  tcr,  important  though  it  be,  is  unhappily  mifunderftood ; 
particularly  in  the  northern  parts  of  the  country,  where  the 
regular  execution  of  the  law  is  perhaps  moft  indifpenGble. 
The  non-rcfidence  of  the  heritors ;  their  omiflion  to  fupply, 
by  donations  to  the  poor,  the  want  of  their  weekly  offering ; 
the  infufficiency  of  the  other  funds  to  enable  the  poor  to 
live  '*  unbeggand  *^  and,  of  courfe,  the  abfolute  neceflity 
of  permitting  them  to  recur  to  that  miferable  and  pernicious 
mode  of  life,  againft  the  exprefs  words  and  general  intend- 
ment of  the  ftatutes  :  thefe  evils  the  minifters  lament  with  a 
warmth  and  eloquence  becoming  their  facred  charader* 

But  the  remedy,  as  already  mentioned,  lies  with  them- 
felves.  And  the  application  of  that  remedy  is  not  of  choice» 
but  neceflity.  Powers  always  infer  duties.  Public  fun£tion- 
aries  are  clothed  with  jurifdidion,  not  for  themfelves  indi- 
vidually, but  for  the  fake  of  the  community.  If  a  clergy- 
man tamely  fufFers  fuch  injuftice  to  be  done  to  his  neceili- 
tous  parifhioners,  without  taking  the  regular  fteps  to  call 
periodical  meetings  for  making  up  the  lift  of  the  poor,  and 
afcertaining  and  raifing  the  fum  neceflary  for  enabling  them 
to  live  ^*  unbeggand,''  he  negle£ls  an  important  duty  com- 
mitted to  him  by  that  conftitution  which  eftabliflies  and  fup- 
ports  his  order. 

If  the  kirk-  BuT  ihould  the  minifter  and  kirk-feflion,  as  well  as  the 
^in  t^  heritors,  negleft  this  (in  our  ftatutory  language)  "  Chriftian 
dnty }  <<  duty,**  even  this  cafe  is  not  without  a  remedy.  The  pro- 
Tbe  reme-  clamation,  31ft  July,  1694  ^,  commands  and  requires  '<  the 
^iuwsTf^  •*  (heriffs  of  the  feveral  (hires,  and  their  deputes,  juftices  of 
the  peace.  *^  peace,  and  magiftrates  of  royal  burghs,  within  their  fe- 
**  veral  jurifdidions,  to  take  trial  how  far,  and  in  what  man- 

*  Appendix  I,  No.  52. 
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'  ner,  tbc  faid  afis  of  parliamcmti  and  prodamations  of  the  yuNo 
''  fdrj  cooncily  haye  been  obeyed,  and  put  to  execution,  — assess- 
**  oonfimn  to  the  tenors  thereof.     And  where  any  have  ne-  wbom'? 
"  I^D&ed,  or  been  deficient  in  what  is  required  of  them  by 
**  the  laid  a&s  and  proclamations,  to  amerciate  and  fine 
'^  Aem  therefore  in  manner  therein  fpecified  and  prefcrib- 
«ed." 

On  the  idea  of  a  permanent  controul  being  thus  veiled  in 
dnJe  ma^ftrates,  the  quarter-feflions  have  more  than  cmce 
iatufaed  in  order  to  obtain  a  legal  aflcfiment,  when  that 
appeared  to  have  been  improperly  negle£led  *• ' 

This  meetine,  in  the  firft  inftance,  has  the  exclufivePowenoC 

the  J— -.-A 

pover  of  adjufting  the  roil,  and  modifying  the  allowance  ^.  „^g^ 

*  Sat.  Account,  toL  vi^  p.  477.  of  the  Uft  part  of  the  iheriff*t  de- 
^  H&tcaabct  30,1771,  William  Pa.  cree,  as  being  ultra  vires, 
tat^Buaifter,  and  ocben,  coocerned        i^i^oirdL^— The  fheriff  did  wrong  in 
ia  the  matmenance  of  the  poor  of  proceeding  to  modify  a  Kquid  fum 
tbc  pariib  of  Eckford,  againft  Pat-  for  the  aliment.    The  fiatntet  have 
xick  Adamibo,  cggman  in  Ruther-  not  committed  this  power  to  any 
fcnL  judge,  in  the  firji  inpance^  but  to  the 
Bnr. — Sheriff  has  no  power  to  fix  mioifter,  elders,  and  heritors,  of  the 
tke  <pamnTn  of  parochial  aliment  parilh,  by  which  the  indigent  perfon 
10  indigent  perfonaont  of  the  poor's  is  to  be  alimented;  they  know  heft 
fandsy  and  pa6  decree  therefor,  in  whether  or  not  thofe  who  apply  for 
the  firft  indance.  the  benefit  of  the  public  charity  be 
In  an  adion  brought  againfl  two  proper  objeAs  of  it,  and  what  is  ne- 
parifres  far  aliment  to  an  indigent  ceflary  to  fupply  their  wants :  there- 
peribo,  the  iheriff  of  the  county  of  fore  the  legiflature  has  empowered 
Roibargfa  having  doc  only  determin-  them  to  judge  who  are  to  be  receiv- 
ed which  of  the  two  parifliet  were  ^j  upon  the  poor's  roll ;  to  impofe 
Kihk  io  the  burden 9  but  likewife  fix-  the  tax  for  maintenance  of  the  poor, 
«d  the  faaMtam  of  aliment  to  be  paid  ^nd  to  diftribute  that  tax  according 
hytbepiriib  bordcned^  s^t  the  rate  of  ^.o  the  neccffities  of  the  fcveral  indi- 
ib  aoch  fflooey  "^tr  wreck,  accordiag  g^Qt  perfons  who  are  intitled  to  (hare 
as  die  muket  price  of  oatmeal  (hould  it. 

ke  at  certain  jnices,  ^nd  decerned  for        Oi/erveJ  on  the  bench, — The  matter 

P«ynicflt  of  foch  aJiment  out  of  the  ©f  diftribution  dtjure^  as  well  as  from 

pi^or'i/uK^areilu^ioixi  'was  brought  exped^nycy,  belongs  to  the  heritors 
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f  ^*       But  their  judgment  is  not  final.     If  they  either  refufe  to  ad- 
—ASSESS-  mit  one  truly  neceffitous  on  the  roll,  or  allow  him  what  i»  ' 
WHOM*?"'^  utterly  inadequate  to  his  fupport,  it  is  competent  to  craTe 

redrefs  from  the  courts  of  law.     Seldom,  however,  is  there 
ExcIuGtc,   occafion  (and  little,  therefore, ^incline  the  courts  of  law)  to  ' 
iniUnce.     interfere  with  this  refpedlable  meeting  in  the  exercife  of " 

their  difcretionary  powers. 

If  the  meet-     gu^,  ^  remark  of  Mr.  Erflcine,  in  his  fliort  feftion  on  poor 

ing  docs  ...  .      . 

wrong, will  laws,  and  the  pra£lice  which  dill  prevails  in  fome  places  of 
^bw"af*  ^^^  country,  of  giving  a  fcanty  fupply,  which  the  poor  muft  ' 
ford  redrds  eke  out  by  common  begging,  mak^  it  neceflary  to  explain^  - 

that  the  difcretion  intruded  to  this  meeting  is  limited  to  ' 

thefe  inquiries :  fird,  is  the  claimant  a  proper  obje£l  of  pa« 
fpe<3s  their  rochial  charity  ?  and,  fecotidly,  what  is  fufficient  to  main- 
power  u  (gjjj  j^jnj  in  the  manner  in  which  a  pauper  ought  to  live  ? 
ary.  Thcfe  two  points  being  once  afcertained  in  favour  of  the 

claimant,  it  is  not  difcretionary,  but  neceflary,  to  inrol  him^ 

and  procure  the  money* 

The  pra£lice,   therefore,  of  thofe   pariflies  who   are   at 

pains  to  prevent  their  poor  from  begging,  is  not  only  poli- 

Affcffmcnt  ticallv  wife  and  expedient,  but  agreeable  to  the  objedl  and 

deviled  in  '  rii»/i  -r^in  i.« 

place  of  au-cxprcinon  ot  the  legiflature.     For  the  datute  1579,  which 

thorifed      ^^g  intended  as  a  general  code,  and  dill  is  the  leaditi?  reeu- 
begging.  .       °  ^    .     .  ,  •      n 

lation  concerning  every  defcription  the  poor,  anxiouily  in- 
troduced the  legal  affejpnent  as  a  fubditute  for  authorifed 
begging:  fcarcely  tolerable  at  a  period  when  the  peafantry 
were  the  natural  charge  of  their  feudal  chiefs,  as  the  poor 
in  general  were  of  the  opulent  monaderies. 

This  is  plain  from  the  words  of  that  enaftment,  **  to 

and  kirk-feflion.    The  iheriff  had  no  '<  The  lords  fuflained  the  reafoos 

power  touching  it;  and  therefore  the  **  of  redudion;  and  in  refpedt  of  the 

application,  and  confcqucnt  decree,  as  "  defender's  being  011  the  poor's  roll, 

to  this  particular,  fall  to  be  regarded  "  find  no  cxpences  due.** 
as  totally  inept  and  incompetent. 
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"  inquire  the  men  and  women  quhair,  &c.  tnd  quhat  the^r      f  3l 
"  get  ccmunonly  on  the  dayc  by  their  begging ;  and  fik  as  ]1^^^^^^ 

*  neceflarily  mon  be  fuftained  be  almes,  to  fee  quhat  they  ment,  bt 
"  may  be  maid   content  of  their  anmn  confentis  to  accept  daily  ^"°'*  • 

*  is  Bve  unheggandf  and  to  provide  quhair  their  remaining 
"  M  be  be  themfelres,  or  in  houfe  with  others,  with  ad- 
"  lice  of  the  parochiners  quhair  the  faids  pure  peopil  may 
"  be  bed  fudged   and  abyde.     And  thereupon,  according  to 

*  die  number  J  to  confider  quhat  their  neidful  fujientatton  nmli 

*  extend  to  e^xrie  oulk^  and  then  he  the  gude  dlfcretions^  l^c, 
■  to  taxe  andjienty  \Sc.  to  fik  oulkie  charge  and  contribution  as 
^fdlhetbocbt  expedient  and fufjicient  to  fujieine  thefaidis  pure 

This  is  not  all.     According  to  the  ftatute  i66r,  the  duty 
of  the  OTcrfccrs  is  to  **  take  tryal  of  the  good  behaviour  and 
carriage  of  the  poor  perfon,  lifted  and  inrolled  as  afore - 

*  iiiAj  that  if  any  of  them  fo  provided  Jb all  go  abroad  to  heg^ 

•  or  otherwife  mifcarry  themfelves,"  &c,  they  are  to  be 
poniihed.  Unlefs,  however,  by  enabling  the  poor  to  live 
VTthont  alms,  or,  in  the  ftatutory  language,  giving  them 
what  their  **  needful  fuftentation  extended  to,"  how  could 
the  ftatute  either  juftly  punifti  them  for  begging,  or  gain  its 
humane  and  falutary  purpofe  of  enabling  them  to  **  live  un- 
«  beggand  ?" 

Brr,  little  accuftomed  as  the  country  then  had  been  to  Badg^for 
an?  permanent  tax,  great  caution  was  neceflary.     The  ftat-    *^  ^' 
oit  accordingly  concludes  with  this  exception  :  "  And  quhair  import  of 
"  crMtcilfi'i  of  money  may  not  be  had^  and  that  it  is  over  great  ^t  ad, 
"  ene  burden  to  the  ccUeclours   to  gadder  victuals  ^  meetj  drink, 

•  and  other  th/fH(f  for  reliefe  of  the  pure  in  fome  parochines  to 

*  Lndwurt :  that  the  provolt  and  baillies  in  burrows,  and 
"  t'.t  faiti  iucf>jes  in  parochines' to  landwart,  be  acivice  of 
"  cenain'  of  the  maift  honeft  parochiners,  give  licence  un- 
**  <lcr  the's  hand  writs  to  (ik  and  fa  many  of  the  faidis  pure 
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CD^  '*  people,  or  fik  uthers  of  them  as  they  fall  think  gude  ta 
*^  aflc  and  gadder  the  charitable  alms  of  the  parochiners  aM 
WBOM  ?*'  '*  their  awin  houfes,  fa  as  always  it  be  fpeedily  appoinAb 
"  and  agried  how  the  pure  of  that  parochin  fall  be  fuftoM 
**  ed  within  the  fame,  and  not  be  chargeable  to  uthers*  MM 
*<  troubleforoe  to  ftrangers*"  No  parifli,  then,  where  moaejffe 
may  be  had,  can  plead  this  exemption,  or  juftify  the  rsMfiogi 
by  aflelTment  a  lefs  fum  than  is  neceflary  for  maintaioing^ 
their  poor  without  begging.  :; 

Accordingly,  the  idea  of  the  ftatute  1579,  to  prevent 
begging  by  parochial  afieflment,  is  fteadily  purfued  througH^ 
out  all  the  fubfequent  z€ts  and  proclamations.  The  pro^ 
clamation  1692,  in  particular,  ordains  them  *<  to  make  17  j 
^  the  lift  of  the  poor  within  the  parifli,  and  caft  up  die, 
*'  quota  of  what  foay  entertain  them  according  to  their  r^ech^ 
**  five  needs** 

\ 

Work  tnd       Amid  this  courfe  of  enlightened  legiflation,  there  appears 

h*uf  ^***"   an  attempt  in  the  third  feilion  of  the  fecond  parliament  of 

thought  of.  Charles  II,  to  divert  the  parochial  afTeflment  to  the  msuntcvt 

nance  of  work  and  corre£lion  houfes,  which  were  to  be[ 

ere£led  over  the  kingdom.   The  poor,  who  could  not  be  aik 

mitted  into  thofe  houfes,  being  thus  deprived  of  their  ufa«| 

proviOon,  the  ftatute  allowed  them  to  fupply  the  deficiency  bf 

begging.     It  provides  ^,  that  if  the  ^^  fame  (contributions  aC 

'*  the  paroch  kirk)  be  not  fufficient  to  entertain  them,  tibit 

Withbadg-  '^  they  give  them  a  badge  or  ticket  to  qfk  almes  at  the  dwelt* 

ctortickcu  (c  ing^j^Q^pfj  of  the  inhabitants  of  their  own  paroch  onlj^  wtioui^ 

^^  the  bounds  whereof  they  are  not  to  beg;  and  that  they  do  nqi 

**  at  all  refort  to  kirks,  mercats,  or  any  other  places  when 

^*  there  are  meetings  at  marriages,  baptifmes,  burials,  or  apt 

**  on  any  other  publick  occafion.*' 

'  Appendis  I.  No.  48, 
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BoT  tUs  attempt  to  revive  licenced  begging,  which  the  ^yj^,^' 
wk  policy  of  the   parliament  1579  had  anxioufly  ezplod-  — assist. . 
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((PAIfT.UMi 


el,  was  merely   acceffaty  to  the  other  regulations  of  this  ^"'^* 


hMt\  all  which,  alfo,  fortunately  proved  abortive:  the 
voifc-hoafes  never  were  ere£ted ;  the  parochial  funds  were 
not  {b  miEappUed  ;  and  we  thus  providentially  efcaped  what 
in  timcy  like  the  Englifh  poor  rates,  might  have  grievoufly 
Imrdened  one  part  of  the  community,  without  proportionally 
benefiting  the  other. 

This  ftatute,  then,  which  is  not  only  obfolete,  but  never 
tt  all  appears  to  have  taken  efie£i,  ailbrds  no  countenance 
or  apology  to  thofe  managers  and  kirk-feflions  who,  againft 
tie  general  fcope  of  our  poor  laws,  and  the  particular  direc- 
tion of  the  ftattttes  already  mentioned,  (till  continue  to  give 
At  parochial  poor  badges  as  a  title  to  beg,  inftead  of  fupply- 
hig  the  deficiency  of  the  other  funds  by  a  parochial  afleflment. 

In  order  to  raife  the  fum  neceflary  for  the  enfuing  year»  Mode  of 
or  half  year,  the  ftatute  James  VI,  pari.  6,  1579,  ^*  74»  or-*^*^®°?' 
dains  *'  to  tax  and  (lent  the  hail  inhabitants  within  the  par*  ^^  '579' 
"  ochin,  according  to  the  eftimation  of  their  fub(tdnce>  with- 
^  out  exception  of  perfones." 

In  the  cafe  of  landwart  pari(hes,  the  power  of  afie(Eng, 
was  (as  we  have  feen)  intruded  to  the  heritors  and  kirk-fef- 
fion,  who  are  themfelves  liable  in  the  tax.   Some  precaution, 
therefore  became  neceflary  to  prevent  them   from   doing 
injoftice  to  the  tenants  and  other  pari(hioners,  who   are 
cot  conftituent  members  of  the  meeting.   The  danger  to  be  Precaution 
guarded  againfl  was,  the  heritors  relieving  themfelves  of  their  i^iulu^n 
proper  /hare  of  the  burden,  by  laying  too  much  on  the  other  thchcntort 
pariAioners.      In  order  to  prevent  any  poflibility  of  this,  the 
'h:ctc  166 j^  c.   16^9  fixes  the  proportion  between  the  two 

^   Approdix  I,  r.  cxjtiil. 
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^^'       chfles  oF  pariihionersy  mzkirig.  one  half  payable  by  the  he* 

-^Asscft«r*  ritori,*  aird^one  lialf  by  thp  tenants  and  foffejfhrs^  or  (as.  At 

tfow-^- .j;  {nroclafnation  i'^2,  terms  them)  houfeholderrs.  iX\  which  aM 

vatioas  modes  of  esprefling  what  the  ftatute  1579  means  bf 

the'"^  Htfil  inhabitants  within  the  parochin/'  exchifive  of  dw 

h«fi♦0Tri^• 


.••''•  •  ^> 


Hcrtfori,     v'-Trc "heritors  are  aifeiied,  cither  "  conform  to  tlie  oM 

how  thcv 

pay.  *^  tent  of  their  lands  within  the  paroch,  conform  tp  the  ^mi 

^^  luation  by  which  they  lad  payed  aflefTment :  or  otberwoff 

^i*W  th^tnajovpart  of  the^'Rieetiii^'flvill  agree.;;  vfifcrentm 

ci^«liii^  wadfetters  always,  duriiig  their  rights,  paying  as  he* 

•    ^♦'»*tors*.*    ■■ '  ' 

Valued         '  AGi(E£ii9LT  to  this  fuggeftion,  the  rule,  wherever  tt  cui 
rule,  ^    ^  be  adopted  without  manifcft  improprictyi.  b  the  valued  rent^ 

or  other-        BuT,  under  the  words,  "  or  otherways,"  it  is  difcretionaij 
to  afTeia  by  the  real  rent  where  that  appears  more  conducive : 
to  the.  great  end  in  view, — equality  **.     When  the 


*■  Appendix  I,  p.  cxxxii.  pence  of  the  houfe,  the  de^iiencv 

b  January  19,  1773,  James  Scott,  was  made  up  by  an  affeflment,  which 

colledor  of  the  aflcfTmcnts  of  Weft-  was  at  firft  laid  on  in  proportigB  f*  * 

kirk  parifli,  and  the  heritors  and  fcT-  the  valued  rent   one  half  to  be  paid 

Con  thereof,  bis  couHitucnts,  againft  by  the  heritors,  and  the  other  by  their 

John  Frafer,  wright  in  Cabbagchall»  tenants. 

in  that  parifh.  At  a  meeting  of  the  heritors,  ial> 

Poor.— Power  of  heritors  fuftained  nifters,  and  elders,  upon  a4th  Jvitf^ 

to  lay  on  an  aileiTment  for  maince-  1769,  they  aifeilcd  the  inhabitaouAc^, 

nance  of  rhc  poor  by  the  real  rent,  the  maintenance  of  the  work^houiS^* 

although  formerly  levied,  accord-  for  one  year,  in  twopence  per  ponnA' 

ing  to  the  valued  rent,  as  being  an  fterling  of  real  rent,  both  of  laadt,. 

expedient  alteration  from  the  par-  and  houfes,  one  half  to  be  paid  b^ 

tscular  fituation  of  the  pari(h.  the  heritor,  and  the  other  half  by  thft 

A  charity  work-houfe,  built  at  the  tenant.  This  mode  of  aflcfiment  waa 

expence  of  the  heritors  and  parilhion-  afterwards  agreed  to  be  continued, 
ers  of  Weft  kirk,  was  opened  in  the        Frafer,  and  fome  others,  pi^voy 

year  1762.  rcfradory,  and  refufing  payment  of 

The  pariih  funds  being  found  in-  their  quota,  agreeable  to  this  mode^ 

'ufficieat  to  defray  the  whole  ex-  an  adlion  was  brought  by  the  coUcc* 
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is  hid  on  by  the  real  rent,  the  proprietors  fhould  be      ^  *' 
aDoved  deduction  for  repairs  *•     It  is  the  landlord  who  gets  — AisEifa 
dedeJudioQ^. 


MBNT, 
UOW  } 


lar  apaft  Fralcr»  and  other  two  lie- 
linn.  for  pajmenc  of  the  propor- 
OOB  impctfed  on  them,  and  for  bav- 
■(  it  found  and  declared  that  the 
hoiton  cf  thU  parifh  are  authorifed 
b  iiy  oa  thb  allefCmcnt. 

is  fupport  of  this  lad  ob> 

1 1  the  law  adopts  the  valued 

not  as  tke  rule  in  impofing  all  forts 

tfmes  and  parochial  burdens,  as 

wl  as  in  regulating  every  parochial 

fKflioo.     If  it  gives  rife  to  incqual- 

sj^  k  Biaj   be   reafonable    that    it 

ImU  be  correded   by  the  proper 

■dbmty,  which  is  that  of  the  Irgi- 

Ittne^who  will  take  care,  in  reme- 

dfJBg  the  abofe,  to  fix  certain  rules, 

diat  will  do  juftice  to  alL 

JbfvereiL  In  the  parifli  of  Weft 
UA,  the  Koafcs  have  of  Ute  greatly 
im^jf^c^A^  afid  arc  ftill  increafing;  fo 
tfaac  tbe  Tcnu  of  the  hou:es  are  near- 
!▼  three  times  more  than  the  rents  of 

* 

the  lands «  whereas  the  valaed  rent 
of  the  boids  is  near  ten  times  more 
than  the  vafawd  rei^t  of  the  ground 
of  the  hoBies  which   is   valued ;  of 
tiae,  if  this  rent  was  to  be  the  rule, 
the  nzral  tenanu  would  pay  near  for- 
ty cncs  more,  ia  proportion,  than  the 
sikoa.  though  thefe  laft  iurniih  almoft 
^  whole  poor.     It  is  believed,  that 
a  aa  pariib   in  Scotland    where  a 
MM  flBofccs  the  principal  parr  of  the 
|vA,  the  valued  rent  is  admitted  as 
^  nk  ol  aflcflmenc  ;    for,  in  this 
9^  (kawcwcr  well  it  may  anfwcr  in 
fmka  purely  roral),    it   would  be 
vsyopprr/Eve  ufon  the  coimtry  hc- 
ttBUf  ttd  their  tetars  ts* 


Ohfervei  on  the  bench, ^^Thit  pro- 
clamations of  the  privy  council  are 
undoubtedly  part  of  our  law  in  this 
matter  \  and  in  them  there  is  no  li- 
mitation as  to  the  mode  of  laying 
on  aflcffments  for  maintenance  of 
the  poor.  Where  the  valued  rent 
can,  it  ought  to  be  followed  as  the 
rule.  This  is  a  new  cafe,  where  it 
would  be  unconfcionable  and  unequal 
to  lay  it  on  by  valuation;  and  the 
difcretionary  power,  which  heritori 
have  by  thefe  ads  of  privy  councils 
was  properly  ezercifed  here  ex  necefm 
JxtaU, 

**  The  lords  adhered  to  the  lord 
**  ordinary's  interlocutor,**  which 
found  the  heritors  at  liberty  to  levy 
the  aflcfTment  upon  the  real,  and  not 
upon  the  valued,  rent  in  the  pari(b| 
upon  two  fcvcral  redaimizig  petitions 
and  anfwers. 

N.  B.  The  purfucr,  in  his  anfwer 
to  the  laft  petition,  joined  iffue  with 
the  defender's  requeft  to  the  court,  at 
any  rate,  to  lay  down  regulations  for 
fixing  the  time  of  holding  mre^inj^s 
that  fball  have  power  to  make  aflelT- 
ments,  and  other  particulars;  but  the 
court  waved  their  interpoHtion.which, 
it  was  nbfcrved,  had  been  refufcd  in 
other  ca(es :  and  that  if  they  chanced 
to  differ  amn;.^  them  elves,  it  would 
be  more  proper  to  re  fort  to  the  judge 
ordinary  in  ihe  firft  inftance. 

'  In  the  above  cafe  of  3t.  Cuth- 
beris,  that  arrangement  which  obta'n- 
ed  thr  f;indion  of  the  court,  was 
one  fourth  for  repairs. 

b  Thus,  luppnfe  the  aflVflmrnt  6d. 
in  the  pound  of  real  rent,  a  houfc  of 
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is-  In  like  manner,  it  is  not  merely  heritable  property  pay-  , 

—ASSESS.  *"g  c^fs  to  government  that  is  rateable.    The  difcretioii-  \ 
"*"?*»       ary  powers  beftowed  on  the  general  meeting  by  the  ftat- 
Whath       ^^^  i6^3>  ^rc   fufficiently  broad   to   apply  to   coal-worls» 
Fitage  pays,  mills,  manufatSluring  eflablifliments,  and  other  fubjcfts  which  ^ 

yield  a  revenue  to  the  proprietor  or  undertaker.  t 

I 

As  in  the  cafe  of  houfcs,  fo,  in  rating  mills,  &c.  an  al«  ^\ 
lowance  ought  to  be  made  for  repairs,  or,  which  is  the  fame  ^ 
thing,  a  free  rental  ought  to  be  taken,  after  deducing  foch  i 
allowance  \  and  fometimes  it  is  neceifary  to  fix  a  fuppofiti-  ^ 
tious  rental,  in  the  cafe  of  fubje£ts,  which  yield  an  anniiat  ^ 
profit,   though   not,  properly  fpeaking,  a  tack  duty ;    and 
fometimes  the  poor's  rate  has  been  levied  upon  the  valued  . 
rent  as  to  the  general  body  of  the  heritors,  and  upon  di^  ' 
real  rent,  or  fuppofed  annual  value  upon  fubje£ts,  wbsQti 
cannot  be  rated  according  to  the  valued  rent ;  and  when  the 
cafe  happens  to  be  thus  of  a  complicated  nature,  difficulties 
may  occur ;  yet  the  difcretionary  powers  of  the  heritors  and 
feffion  havt  been  fuftained  in  fuch  inftances,  when  exercified 
in  a  fair  and  equitable  manner,  and  agreeably  to  the  genetld 
i^irit  of  the  law. 

Thus  in  the  cafe  of  Invereflc,  aSth  May  1794,  the  rate 
impofed  was  partly  on  the  valued  rent  and'  partly  on  the 
real  rent,  and  even  upon  a  fi£iitious  or  conje£tural  rent,  as 
to  fome  of  the  fubje£ts,  fuch  as  collieries  ^. 

ooL  fterling  would  pay  *  May  18,  17941  the  colledor  of 

Proprietor,  deducing  1-4(1^  for  ^^  poor^s  rates  in  the  parifli  of  !•• 

repairs,        -        -        -        3s.  9d.  vereik,    againft  the    raagiftratei   of 

Tenant,        .         -          -        i*.  MufTclbargh  and  flr  Archibald  Hofcu 

Poor.— Proprietors  of  mills,  Mod  «f 

8s.  9d.  ^Q^\  j^qJ  fjii^  works,  are  UmUe  (0 

But  if  the  proprietor  poflelTes  the        be  a/Tcficd  for  the  maintenance  o# 
houfe  himielf,  then  he  pays  only  on         the  poor, 
a  rent  of  15I.  or  78.  6d.  I'hc  heritors  and  kirk.feffion  of  tlie 
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Is  boroughs,  where  the  power  of  aflefling  ftill  remains      %  5. 
ftftcd  in  the  magiflrates,  there  was  not  the  fame  reafon  for  II?"^,„ 
dhridinr  the  quota  in  certain  proportions  between  the  pro-  mint, 

*  HOW  } 


BOWf 


of  Invercdc,  fome  years  ago,  **  cular  circumflances  of  each  ca[«, 

ao  aflcffinent  for  the  main-  "  and  to  do  as  he  fliall  fee  juft.** 
icMEce  of  the  poor.  The  magUbates        Thus  far  the  decifion,  as  reported 

of  MsJclbnrgh,    who    have    mills  in  the  Faculty  coUedion,  goes ;  the 

wmkm  the  parilh,  which  they  let  in  fequel  of  it,  as  appearing  from  the  re« 

Isiie,  and  fir  Archibald   Hope,  the  cord,  is  as  follows. 
Traprietor  of  eztenfive  coal  and  falc        It  was  reprefented  to  lord  Craig, 

wmkkt  aJfo  within  the  parifli,  refuf-  ordinary,  to  whom  the  caufe   had 

d  to  pay  any  part  of  the  poor*s  rate  been  remitted,  that  the  fum  of  ai5l. 

fcr  thefe  fnbjc^s.  would  be  nectflary  to  maintain  the 

The  coIleAor,  appointed  to  levy  poor  of  the  parifh  for  that  year;  that 

k,  broaght   an    adioo,   concluding  the  heritors  and  fclfion  had  agrreed 

ifHift  tliein  for  a  pnqwrtion  of  the  that  5L  Scou  ihould  be  levied  firona 

^Umest,  corresponding  to  the  y<ar-  the  zool.  Scots  of  valued  rent  from  the 

ly  rcpt  or  value   of  thefe  refpedive  heritors ;  that  40I.  fterling  (hould,  as 

fabfeds.  ufual,  be  paid  out  of  the  colled  ions 

The   iord   ordinary  reported   the  at  the  church  doors;  and  with  rcfpedt 

curfr  00  iDibnnations.  to  the  town  of   MulTclburgh,  and 

OiftrceJ  M  tbt  Uneb^^-Tht  difcfc-  Other  towns  and  villages  in  the  pa- 

taonary  powers  veiled  in  the  heritors  rifh,  poflelTed   of  lands,  mills,  and 

by  the  flatnte  1663,  are  fufllciently  other  fubjcds,  yielding  revenue,  that 

broad  to  reach  coal-works,  aud  the  4d.  on  each  il.  fterlihg  might  be  con« 

other   fubjc^s    under  confidcration  ;  (idercd  as  a  fair  and  jud  propoitiuu 

dfid  as  all  of  them  add  greatly  to  the  to  be  laid  upon  fuch  fubjcdii. 
Buiskcr  of  poor,  it  is  reafooablc  that         Upon  adviUng  a   coudcfccndcnce. 

they  froald  contribute  to  their  main-  with  anfwcrs,  replies,   and   duplies, 

frwrynct     In    rating  mills,  however,  his  lordlhip  pronounced  the  fullow- 

a  coflidcrable    dcdudiun  (hould  be  ing  interlocutor :    *'  1-inds,  that   the 


ie  from  i}ie  rent  for  repairs.  **  mills,  coal,  and  fait,  work^,  bc- 

Tbe  court   unanimoufiy  pronoun-  **  longiog  to   the  town  of  MufTcL 

ctd  the  following  judgment :  **  Find,  *'  burgh,  and  to  the  heirs  of  the  bte 

•  chat  the    coal- works,    fait- works,  **  fir  Archibald  Hope»  lying  within 

*  and  mills,  in  queftioo,  are  liable  to  **  the  pari(h  of  Invercfk,  full  to  be  al^ 
"  beafleiled  for  the  siiaintenaoce  of  **  fcfled  as  follows,  viz.  tlic  mills  of 
*^  ikc  poor;  remit  to  the  lord  01  din*  **  Muflelburgh  at  the  rate  of  4d.  per 
**  ary  to  proceed  accordingly  > to  bear  **  pound  of  the  (lipulatcd  rent,  as 
*'  finics  further  npon  the  mode  or  **  fettled  and  afcertained  by  the  tacks 
*rtt;  of  aifeflmcnt,  and  the  parti.  «  thereof  at  the  time;    finds,  with 


^jS  Oftb^  Police,  Book  IU. 

>unV  prictors  and  tenants.  Under  the  original  ftatute,  1579%  * 
—ASSESS-  the  hail  inhabitants  are  to  be  aflcfled  **  according  to  the  cfti-  2 
uow?*  **  mation  of  their  fubftance,  without  exception  of  perfon^"  : 
Accordinj?  A  fubfequent  ftatute,  1597,  c.  279**,  on  the  narrative  "  of  .t 
to  thr  fub-  ct  thgiip  being  diverfc  inhabitants  that  dwells  within  the  free 

Aance  of  *    •  . 

each,  ^*  borrows  with  their  f ami! ieS|  and  are  of  reafonablefubftamcei  :! 

*<  as  alfwa  hes  rents  and  livings  within  the  famin  burgh,  sit  z 
**  refufis  to  contribute  for  the  entertainment  of  the  puir,  i 
**  watching  and  warding  wit'. in  the  burgh,  with  the  reft  of  i 
<^  the  nichtboures,  or  to  bear  their  part  of  fik  uther  dewtic^   / 

thofcfpcnd-.<i  3g  concerns  his  maiefties  fervice,  ftatutcs  and  ordains,  that  •* 

ycarl)  xent,  **  alt  fik  as  hcs  their  reudence  and  dwelling  within  the  faids  1 
*'  burrows  be  their  families,  and  may  fpeod  one  hundreth  i 

mcT\^      *'  pounds  of  zeirly  rent  within  the  fame,  or  dented  be  the  > 
"  difcrction  of  the  neichtboures  to  be  worth  twa  thouiand 
*^  marks  in  free  guades,  fall  be  fubje£k  to  be  burdened  with  ^ 
**  the  reft  of  the  inhabitants."  •    . 

Who  are  included  in  the  defcription  of  inhahitantSy  ha$ 
fometimes  been  the  fubjeft  of  controverfy. 

Inhabitants,     The  afTeflment,  in  particular,  was  found  payable  by  the 
who  ? 

**  regard  to    the    coal-works,    that  "  fore  Bnds  that  the  faid  feveral  fab- 

"  every  open  or  working  pit,  either  **  jeds,  or  properties,  are  to  be  bur- 

*•  in  the  refpondcnt*s  own  hands,  or  "  dentd  or  aiTefled  on  the  above  prin* 

**  in  thofe  held  under  Ic.ife,  mud  be  "  ciples  annually  in  all  time  comings 

•*  prcfumed  to  yield  a  profit  or  rent  "  for  the  fupport  and  maintenance  of 

•*  of  50I   annually,  and  confequently  "  the  poor  of  Invereik,  and  decenu 

••  finds  that  thefc  fall  likewlfc  to  be  "  and  declares  accordingly." 

•*  aflcfled  at  the  fame  rate  and  proper-  A  (hort  reprefentation  againft  the 

♦«  tion  of  4d.  per  pound  of  rentjvaluing  above  interlocutor  was  preferred  for  ■ 

««  each  pit  fo  open  and  working  at  the  truftect  of  fir  Archibald  Hopc» 

«*  faid  fum  of  50I. ;    and  as  to  the  which  was  refufed  without  anfwert; 

*  fait- works  eftimates  them  at  a  rent  and  then  the  judgment  prononncc^ 

*«  of  40I.  fterling  a-year ;  and  finds  appears  to  have  become  final            *' 

«•  that  the  fame  muft  in  like  manner  *  Appendix  1,  Na  40. 

«  be  afitffed  at  the  aforefaid  rate  of  *  l^i^*  No.  4a. 
"  4d.  per  pound  of  the  rent,  there- 
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jBilaer  of  a  morcantik  concern  within  the  borough }  where      f  2. 


ruNp 


lie  aeithcr  rcfided  nor  kepc  fervant3»  or  any  family  eftabliihi^  -.^••^s 
neo^  but  only  had  a  furniflied  houfe  for  his  occaflonal  ac-  *<'>'Tf 
OMWiiodation  when  he  came  there  to  do  buCnefs  *• 


No  precife  mode  is  fpecified  by  the  ftatute  for  afcertain-  SubOancc 
B^  (be  fabftance  of  individuals.   Various  modes  have  there-  ui^ed  in 
fine  been  adc^ted  in  the  different  royal  boroughs.     In  £din«  ^^^z^^ 
boigh  the  houfc-rent  has  been  adopted  as  the  rule  of  aflefn- 
mest;     In  Glafgow  the  tax  is  levied  according  to  what  is 
fi^ppofed  to  be  the  fortune  or  wealth  of  individuals,  exclu- 
firc  of  heritable  property  without  the  borough  \  To  that  the 
nagiftrates  aflefs  them  according  to  their  heritable  property 
within  the  borough,  and  their  perfonal  funds,  wherever  fi- 
tnatcd.     In  one  cafe,  where  this  lad  method  was  objeAed 
to  as  arbitrary  and  opprellive,  the  court  did  not  find  it  ille- 
gal ;  although,  in  general,  they  feemed  to  tliink  <<  the  rule 
"  adopted    in   Edinburgh,  of  making  every  perfon  pay  ac- 
"  cording  to  the  rent  of  the  houfe  which  he  inhabits  prefer- 
**  ablcy  as  affording  a  datum  fufficiently  accurate,  and  in  no 
^  cafe  liable  to  partiality  V 


*  179S9  collc<flor  of  Glafgow  poor 
nxci  a^ioil   Andrcwr  Buchanan  of 

*  December  3 , 1 797,  Thomas  Lau- 
rie, col]c<9or   of   the   poor's  rates  for 
tbe  dij  of  Glafj^ow,  againft  Robert 
dic^hoTix. 

*  Id  Glalgo'W,   a    committee  from 

"  the   town-council,    and  from  the 

"  Bcrchants  and  trades-houfcSfhave, 

"  hj  immemorial   cuilom,  been  an- 

"  Offaiijr  appointcil     by    thele  bodies 

"  for  fopcrintcndin^  the  maintenance 

•  ei  the  poor.    The  fir  ft  ftcp  uken  by 

"  the  commit tce«    i*  to  make  an  eAi- 

"  marc  of  the  ium  ncccllary  for  this 
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purpofe  during  the  year  of  their 
manafrement.  They  afterwards 
appoint  a  certain  number  of  the 
inhabitants  (commonly  fifteen), 
who  are  neither  members  of  the 
town-council,  n«r  of  the  commit- 
tee for  the  poor,  as  aflciTorg,  to 
proporJon  it,  upon  oath,  amon^ 
the  inhabitants  at  large,  according 
to  the  bed  judgment  thc'y  can 
form  of  their  fortunes,  cxclufive  of 
heritable  property  fituated  without 
the  town. 

"  Mr.  Dreghom  refufed  to  pay 
his  aflcflment,  contending,  that 
poor's  rates  can  on4y  be  levied  on 
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^  3*         '  Another  fund  faid  to  belong  to  the  poor,  is,  the  privi- 

oLXAv«  lege  of  gleaning.     In  England  this  pradice  feems  to  have 

obtained,  as  well  as  in  this  country  :  for  <'  it  hath  been  faid, 

*^  that  by  the  common  law  and  cuilom  of  England,  the  poor 

**  iM>ck  in  trade  and  heritable  pro-  plication  of  the  burden  in  this  man- 

*'  pcrty  within  the  town.**  ner.  The  aflTeflbrs  majr  afcertain  with 

In  an  adtion  brought  againft  him  tolerable  precifion  the  value  of  the 

before  the  magiftrates  in  name  of  the  heritable  property  and  flock  in  trade, 

coUedbr  of  the  poor's  rates  for  his  belonging  to  6ach  individual  within 

full  aflcflment,  they  found,  *'  that  the  burgh ;   but  when  they  attempt  to 

«<  nuigiftratesand  council  of  Glafgow,  fix   the   amount  of  a  man^s  whole 

**  by  whofe  authority  the  afTcflmcnt  perfonal  property,  their  computations 

**  in  queftion  has  been  afcertained,  muft  nccelTarily  be  liable  to  much  an- 

**  by  means  of  fworn   afleflbrs  ap-  certainty ;  an  evil  which  can  only  be 

"  pointed  by  them,  for  afcertainiog  removed  by   a  full  difdofure  of  a 

**  each  inhabitant  of  the  city *s  pro-  man*5  affairs,  rather  than  make  which, 

**  portion,  according  to  his  eftimated  many  mercantile  people  would  fub- 

?«  wealth,  of   this   neccffary  public  mit  to  great  oppreffion. 
«  burden  for  the  maintenance  of  the        Anpivered.    The  alleged  inexpedien- 

*«  city's  poor,  have  title,  by  exprefs  cy  of  this  mode  of  aflcflment,  if  at  aU 

*•  ftatutes,  to  afcertain  and  levy  the  well  founded,  applies  more  (Irong- 

*•  due    proportions  of    fuch    afleiT-  ly  to   taxing  metcantile  (lock,  than 

««  ments;  an^  in  refpcA  of  faid  af-  perfonal  fortune  not    employed    in 

««  feflbrs  apportionment  ©r  the  fum  trade.    A  pcrfon,  though  engaged  in 

*•  of  19I.  on  the  defender  Mr.  Dreg-  great  commercial  concerns,  may  be 

*•  horn ;  ^Si^^fcparat'im^  as  Mr.  Dreg-  worth  nothing ;  but  the  extent  of  a 

•*  horn  has  not  denied  that  the  ex-  man's  fortune,  when  realifed,  is  com- 

««  tent  of  his  fortune  locally  within  monly  pretty  well  known  to  his  fel- 

"  the  city,  and  of  his  perfonal  eftate  b     -citizens.     The  danger  of  difclof- 

»«  wherever  fituated,  which  are  the  ing  his  affairs,  too,  is  incomparably 

••  legal  meafures  of  fuch  public  bur-  greater  to  the  one  than  the  other. 

••  dens,  which  laft  is  not  fubjed  to  Suppofing,  however,  there  were  ob- 

**  fuch  a  burden  without  the  city,  are  jcdions  to  this  mode  of  taxation,  it 

*'  adequate  to  fuftain  his  proportion  i$  furcly  bctterthan  allowing  perfons, 

•«  of  the  faid  aflcflhient,  according  Ijtc  the  defender,  with  large  perfon- 

♦•  to  the  fame  proportion  impofcd  on  al  fortunes  not  employed  in  trade,  to 

«  the  like  eftates  of  the  other  inha-  be  aUnoll  wholly  exempted  from  pay- 

«  biunts,  repelled  the  defences,  and  Jng  any  (hare  of  the  poor's  rates. 
•*  decerned  for  the  fums  libelled."    '         fhc  lord  ordinary  ••  remitted  the 

The  defender  brought  this  judg-  ««  caufe  to  the  magiftratcs,  and  found 

ment  under  review  by  advocation ;  «  t^g  defender  liable  in  expencej.*' 
and,  pleaded^  inter  ^/ia,  there  is  an  evi-        The  lords  unanimoufly  adhered, 
iient  expediency  in  confining  the  ap- 
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«  are  allowed  to  enter  and  glean  upon  another's  ground,  after      { > 
"  harrefty  without  being  guiltyof  trefpaf»;  which  humane  pro-  ^'"* 
"  Tifion  feems  borrowed  from  the  Mofaical  law  */'   But  the  iho. 
awt  of  feffion,  when  that  pradice  came  under  judicial  difcuf- 
fioo,  pronounced  a  judgment  againd  its  legality.     A  field, 
where  the  farmer   and  his  fervants  were  bufied  in  binding 
Aeares  and  loading  carts  with  them,  was  entered  by  fome 
people,  men,  uromen,  and  children,  for  the  purpofe  of  glean- 
iag,  or  gathering.    The  farmer  ordered  them  away,  alleging 
they  might  pilfer  as  well  as  glean.  They  infifted  on  their  right. 
A  icuffle  enfued.     One  woman,  who  was  hurt,  profecuted 
tbe  farmer  for  damages.  He  brought  a  counter  a£^ion  againft 
her  and   the   others  for  invading  his  property.     The  (heriff 
dowed   a    proof;    and  afterwards   difmified   the  woman^s 
complaint^  and   fined  fome  of  the  defenders  in  los.  to  the 
fifcaly  and   the  fame  to  the  farmer ;  and  ordained  three  of 
die  defenders  to  be  imprifoned  for  fix  days.     The  lord  ordi- 
nary rewerfed  this  judgment :  but  the  court  altered  the  judg- 
ment of  the  ordinary ;  and,  <<  it  is  informed,  went  on  the 
general   principle,  that  the  poor  had  no  right  to  glean  or 
gather  \  and  that  the  pradiice  ought  to  be  difcouraged,  on 
**  account   of   the  opportunities  it  affords  for  pilfering  V* 
And,  notwithftanding  the  above  obfervation  of  judge  Black- 
done,  die  court  of  common  pleas,  in  the  time  of  lord  Lough- 
borough, pronounced  a  fimilar  judgment  ^. 

'  BladL  voLiiiy  c  il.  "  iff*s  clofe  to  glean.    In  the  fecond, 

b  MadaoriOy  p.  744.     1 771,  John  **  the  defendant's  plea  was,  as  before, 

WilfiKL  "  with  the  addition,  that  he  was  aii 

^  **  Two  anions  of  trefpafs  have  *'  inhabitant,  legally  fettled  within 

^  been  bfooghc  in  the  common  pleas  **  the  parifh.    To  the  plea,  in  each 

«  againfi  gleaners,  with  an  intent  to  "  cafe,  there  was  a  general  demurrer. 

**  07  the  general  qucftion,  viz.  whe-  **  Mr.  J.  Gould  delivered  a  learned 

*  ther  fDch  a  right  exiAed.    In  the  **  argument  in  favour  of  gleaning  j 

*"  firfl,  the  dcfendaoc  pleaded,  that  **  but  the  other  three  judges  were 

**  he  beiog  a  poor,  neceffitous,  and  «  clearly  of  opinion  that  this  claim 

**  iadigeot  pcrim,  entered  the  plaint*  "  had  no  foundation  in  law  j  that 


50  Of  tbe  ?0LiCE,  BocacIIL 

i  1-  All  thofe  various  funds  above  mentioned^   as  well  as  - 

—"man-  ^^  parochial  affcffment,  are  under  the  joint  management  of 

AGEMEBT  thc  Icirk-fcflion  and  heritors,  or  rather  the  ordinary  admini-  ^ 

ilration  and  application  of  the  money  lies  with  the  kirk-ief- 

whofcma-  fion,  under  the  controul  of  the  heritors.     So  was  the  law  - 

nagcmcnt.  j^^jj  down  in  an  interlocutor  of  the  court  of  feflion  * ;  by  ■ 

Rul'  laid  ^y^IqI^  tjijg  matter  has  ever  fince  been  underftood  to  be  re-  ■ 

down  in 

the  cafe  of  gulated.  • 

Humble, 

I 

It  was  as  follows  :  *^  The  lords  found,  that  the  heritois  . 
"  have  a  joint  riglu  and  power  with   the   kirk-ieffion    in 
**  the  adminidration,  management,  and  didribution,  of  all  « 
**  and  every  of  the  funds  belonging  to  the  poor  of  the  pa- 
**  riihy  as  well  coIle£lions  as  funis  mortified  for  the  ufc  of 
**  the  poor,  and  docked  out  upon  intered,  and  have  right  to   , 
'*  be  prefent,  and  join  with  the  fedion,  in  their  adminiftra-  . 
*^^  tion,  didribution,  and  employment,  of  fuch  fums,  with*  ■ 
*^  out  prejudice  to  the  kirk-fedion  to  proceed  in  their  ordin- 
**  ary  adb  of  adminidration,  and  application  of  their  collec* 
^*  tions  to  their  ordinary  and  incidental  charities,  though  the 
"  heritors  be  not  prefcnt  nor  attend  :  but  for  the  better  pre- 
**  venting  the  mifapplication,  or  embezzlement,  of  the  funds 
**  belonging  to  the  poor,  they  found,  that  when  any  a£ls  of 
*^  extraordinary  adminidration,  fuch  as  uplifting  of  money 
**  that  hath  been  lent  out,  or  lending,  or  re-employing  the 
*'  fame  fliall  incur,  the  minider  ought  to  intim..te  from  the 
"  pulpit  a  meeting  for  taking  fuch  matter  under  condder* 

•*  tly  only  authority  to  fupport   it  *  The  heritors  of  the   pari/h  of 

"  tras  an  citrajudicial  di^iuni  of  lord  Humbie,    againft   the  minifter    and 

"  Hales;  that  it  was  a  pra<fticc  in-  kirk-feffion,   Feb.  13,  17JI;    which 

••  compatible  with  the  cxdufivc  en-  decifion  was  approved  of,    and   its 

•«  joymcnt  of  property,  and  was  pro-  principle  followed  in  the  late  cafe  of 

•»  dudive  of   vagrancy,   and  many  Black  againd  the  minifter  and  kirk* 

**  mifchievous  confequcnccs.**  i  Htn-  feflion  of   Orwell,   aoth  December 

ry  Black,  rep.  5 1.  Chriftian's  Blackft.  i  S03. 
K  iii,  c.  12,  p,  212,  N.  3. 
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"  atioQi  zt  leaft  ten  days  before  hoUing  of  the  meeting,  that      5  «• 
'  the  heritors  mzj  have  opportunitj  to  be  prefent  and  affifti  — man- 
•*  Utbcj  think  fit  j  and  declare  accordingly."  ACfiifMT 


Ant  of  the   heritors  can  call  the  minifter  and  kirk-feflion 

to  account  for  their  management  *.    This  appropriation  of 

the  funds  to  purpofes  ftri£lly  charitable,  mud,  however,  be 

taken  under  one  equitable  exception.     As  every  fund  is  pri- 

zoarily  chargeable  with  the  expence  of  colleflion  and  man- 

ajgementy  foj  in  pa^ihes  where  it  has  been  found  neceflary 

to  appoint  a  colledior  for  the  poor,  his  falary,  and  in  all 

cafes  that  of  the  feflion-clerk,  who  keeps  the  books  and  ac« 

coonts  relative  to  the  poor  money,  are  properly  payable  out 

of  the  firft  end  of  thofe  funds.     This  principle  was  recog- 

nfed  in  the  cafe  of  Cambufiang,  where  the  court  *<  fuftain- 

'^  ed  the  defence  laid  out  for  the  purchafe  and  after  repairs 

**  of  the  tent,  and  alfp  the  articles  paid  to  the  fefiion-clerk  ;*' 

while  it  found,  *'  that  the  falary  paid  to  the  prefbytery  clerk 

"  vuu  illegal;  but,  in  refpeft  of  the  univerfal  cuftom,  found 

^  that  the  defenders  are  to  have  allowance  thereof  in  time 

•*  pad,  but  not  in  time  coming;  and  repelled,  the  defences  to 

•<  the  hail  other  articles  ^." 


*  13^  Not.  1752,  Hamilton  againft  fbould    appoint  for  behoof   of   tlK 

tkc  Boifter  and  kirk-icflioo  of  Cam-  poor.   It  occurred  as  a  doubt  to  fome 

}m!im.  of  the  judges,  whether  this  a^oQ 

Tfcc  purfucr  brought  his  adion  as  i^'as  competent  to  one  fmiU  heritor  of 

a  lierkor  of  this  pariih  againft  the  the   pariOi.     *'  The  court  of  feflion 

Kkifier  and  kirk-fcffion  for  ezhibi-  "  found,  that  it  is  competent  to  one 

boa  of  the  accounts  and  count-books  "  heritor  to  bring  a  procefs  againil 

of  the  icooej  and  funds  belonging  to  '*  the  kirk-ii^fiion  for  accounting  for 

tfee  poor  of  tikd  parifli ;  with  a  con-  **  their  management  of  the  poor's 

cki&n.  that  m  cafe  it  ihould  appear  '*  monejr.*' 

ikat  the  defenders    had  mifapplied  ^  Upon  produdlon  of  the  accounts, 

tkc  poor's  moD€j  to  other  ends  and  the  following  articles  appeared  dated 

ftrpota  than  the  la^r  direds,  they  to  the  difcharge  of  the  poor*s  money, 

a^  be   decerned    to    repeat  the  i,  To  a  new  tent  for  the  field; 

fane  CO  Inch   pcrfosk    as  the   lords  preachings. 
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OBJECTS  OF      ^^*  "^^^  pcrfons  intitlcd  to  parochial  charity,  though  tu)t 
PARocH.    particularly  enumerated  by  any  ftatute,  are  comprehenfively 


a.  To  the  expence  of  repairing  fald  Humbie  and  Cambuilang  wtre  not 

tent  from  time  to  time.  fufficiently  confidered,  particularly  in 

3,  To  cummunion  forms,  tables,  fo  far  as  the  a(5l  of  council  1693  does 
and  uble-doths.  not  appear  to  have  been  taken  under 

4,  To  rent  for  a  preaching- field.  view,  or  indeed,  it  may  almofl.  be  faid» 

5,  To  conflables  and  officers  for  pleaded  on  by  the  parties  concerned. 
attending  to  keep  the  peace  at  the  This  and  the  other  a6ls  of  council 
lacrament.  and    proclamations    concerning   the 

6,  To  damages  done  to  an  heric«  poor,  were  ezpre&ly  ratified  by  tlie 
or't  dike  adjaceoc  to  the  preaching-  a<ft  of  parliament  1695,  c.  43;  aoil 
field.  therefore  ought  to  be  confidered  at 

7,  To  the  prefbytery  and  fefiion-  having  the  force  of  legiflative  enad- 
clerks.  ments.     The  adl  of  council  1693, 

Excepting  articles  x,  a,  and  (fo  *'  for  preventing  of  any  queftion 
far  as  relates  to  the  feffion-derk)  7,  "  that  may  arife  betwixt  the  heri> 
all  the  reft  were  condemned  as  mif-  **  tors  and  kirk-fefllon  about  the 
applications  of  the  poor's  money.  '*  quota  of  the  colleAions  at  the 
The  general  principle  on  which  the  **  church-doors,  and  otherwife  to  be 
interlocutor  proceeded,  feems  not  i«-  **  made  by  the  iaid  fefiion,  to  be  paid 
concilable  with  the  particular  find-  "  to  the  heretors  for  the  end  for^ 
ings.  There  was  no  other  public  *'  faid,  ordains  the  fame  to  be  the 
fund  for  defraying  the  expences  of  ar-  **  half  of  the  faid  colledions,  and 
tides  3, 4, 5, and  6,  any  more  than  of  a r-  «  ordains  the  faid  kirk-icffion  to  pay 
tides  I  and  2  *,  one  and  all  of  thefe  ar-  <«  in  the  fame  from  time  to  time  to 
tides  were  expences  incurred  through  <*  the  faid  heretors;*'  (appendix  I, 
the  great  crowds  whofe  contribu-  p.  cxlvi)  which  feems  neceflarily  to 
tions,  however,  conflitoted  the  very  fuppofc  that  the  other  half  is  to  re- 
fund in  quefiion.  There  appears  no  main  with  the  feffion,  to  be  applied 
better  reafon  for  making  articles  i  at  their  difcretion  alone,  to  certain 
and  2,  than  articles  3, 4, 5, 6,  a  charge  incidental  purpofes  to  which  it  had 
on  the  collcdions.  So  far  the  inter-  previoufly  been  the  praAice  of  the 
locntor  feems  not  quite  confident.  kirk-feflions  to  apply  fome   part  of 

With  rcfpca  alfo  to  the  difallow-  the  coUedion.    Thefe  were  private 

ing  the  expenditure  of  part  of  the  occafional   charities,  the   falaries   of 

coUeAions  towarda   paying  the   fa-  beadle,  feflion-clerk,  prefbytery  and 

hry  of  the  prefbytery  clerk,  doubts,  fynod  clerks  (who   exifted  even  i|i 

which  fecm   entitled    to    attention,  times  of  epifcopacy),  and  any  other 

have  been  entertained  of  the  juflncfs  fairobjed  of  cufiomary  application,  ot 

of  the  decifion.  which  no  other  fund  was  by  law  ap- 

It  is  the  opinion  of  very  refpedl-  plicable.  It  is  not  difputed,  that  even 

able  cler^'men,  that    the  cafes  of  a«  to  this  part  of  the  fund  the  fcfiioa 


Gb.  n.  Of  the  Poor.  53 

ddoibed  bjrthe  oldcft  enaament  touching  the  poor  S  a»oijfcTio» 
^  dbofe  who  may  not  win  their  linng  otherways."    In  the  pakoca- 
«dier  ftatutes,  they  arc  termed  "  poor,  aged,  lame,  and  im-  itxT."^' 
•  potent ;"  and  the  ftatute  1579  defcribes  them  as  "  poor, 
^  impotent,  and  decayed,  perfons,  whilk,  of  neceffity,  muft 
«  Etc  by  abns." 

Under  thefe  general  ezpreffions,  the  managers  of  the 
poor's  funds  have  been  in  the  pra£lice  of  afibrding  relief  to 
infant  children,  idiots,  or  perfons  infane,  and  other  clafles  of 
poor  peiibns,  who  are  not  exprefsly  mentioned  in  any  of  the 
ftanites. 

As  the  beft  remedy  againft  a  numerous  lift  of  permanent  Tempomy 
poor,  it  has  always  been  the  practice  to  aflift  perfons  who,  ^^^^  ^* 
bf  misfortune,  or  difeafe,  or  other  circumftances,  are  dif- 
ibled,  for  a  time,  from  maintaining  their  families.    And  "^ j^<l<>n  ^ 
Cfcn  when  the  necefiary  relief  is  not  of  fuch  extent,  or  for  ^^^  ^ 
fiich  a  period  of  time  as  makes  it  worth  while  to  place  the 
diftieflcd  individual  on  the  roll,  ftill  it  is  ufual,  in  practice, 
to  aSbrd  fuch  fupplies  as  the  exigency  requires.    By  means 
of  dicfe  feafonable  fupplies,  many,  who  would  have  been 
iiRtnrraUy  ruined,  or  prematurely  cut  off,  leaving  their 
Camlies  a  permanent  burden  on  the  public,  are  reftored  to 
the  czercifc  of  their  lawful  induftry ;  and  afterwards,  inftead 
of  needing   farther  aid,  fometimes  thankfully  repay  the 
money  fo  feafbnably  advanced  to  them*    But,  of  this  parti- 
colar  charity,  farther  afterwards. 

In  like  manner,   parochial  aid  is  afforded  to  thofe  who, 

037  be  caUed  to  account  for  embez-  ation  upon  this  fubjed,  as  in  gen- 

xkBcat,  or  %;iol^   milapplicition.—  eral  the  management  of  the  minifler 

Boe  fo  naj  the  heritors,  if  they  abufe  and  feflion  was  approred  of,  and  the 

(beir  trof?.    Tlie  late  cafe  of  Orwell  adion  difmtflcd. 

^so:  come  to  ^ny  prccife  detennio.  *  I414>  c.  35.    Appendix  I,  p.  ciz. 
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^  5^^  ^y  though  Willing  to  work,  yet,  tdth  their  litmoft  ^ettiokuL 
PAknctf-     cshnot  earn  enough  for  then:  ftAfiffeiice  ;  as,  foV  etitiii^if 
MY^^'    to  widows,  left  unprovided  with  large  fafmilicsf  ctf  yt^| 
children. 

WiTdom  of  INDEED,  fuch  families  are  ufually  maintamed  iH  a  bittter 
^p  thefe*  condition,  and  kept  in  a  higher  clafs  of  fociety  than  thofe 
better.  poor  who  are  utterly  difabled  froril  any  fon  of  l^fa&tit' :  ttiat 
the  former  may  not  fall  into  a  ftafe  oF  abilbhite  poMtf^VKt 
the  latter,  but  niary  be  in  condition  td  do  as  nftuch!  w6fE  IW 
themfel^es  as  pofRble,  they  are  fed,  dlelihed,  and  accontfiRC 
dated,  fo  as  to  keep  them  on  a  footing  with  their  fellbi^Si 
in  that  labouring  and  induflrious  clafs  of  the  community  to 
which  they  belong. 

I»artialaid.  Ik  like  manner,  partial  afliftance  is  aflbrded  to  thofe  WhO^ 
-  by  reafon  of  age  or  inft-mltilss,  are  n6t  able  to  eaiti  th^^  AfM 
rate  of  wag^s  ufually  given  in  the  jil^ce  where  they  lift  J  \M 
are  under  the  neceffity  of  working  at  an  inferior  rsit^  d 
wages',  infafficieot  for  their  o^n  fupport,  or  that  of  died 
fismilies^* 

The  above  cMcription-  of  perfons,  whofe  wants,  wliechQ 
reqtiiring  parochial  charity,  in  whole  or  in  part,  arife  fvoflc 
iny  fpecial  vifitatton  of  affliction  tO'  the  individnal,  have  bed: 
Ordinary    denominated  the  ordinary  poor,  to  diftin^fli  them  firott 
^^^*         t&ofe  who  need  a  temporary  fujpply  from  the  p>afalic,  only  if 
£ztraordi-  confequcnce  of  the  dearth  of  provifions,  or  other  extenfivv 
^^'         calamity,  which  prefles  upon  a  whole  clafs  or  order  of  in- 
habitants of  the  country. 

Turs,  then,  under  the  denomination  of  ordinary  poor 

*  The  utility  of  this  lad  applica-  of  other  countries.  Sec  Mr.  Pitt* 
tion  of  parochial  charity  has  not  fpeech  and  bill.  Apud  Eden's  Sut4 
efcaped  the  notice  of  tlie  flatcfmcn    of  the  poor,  vol.  iii,  append.  No.  II. 
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there  arc.  we  have  {een,  two  dificrcnt  clafles  of  people  in-   .  ^  ^' 

'  ^  '  r     r  OBJECTS  or 

Dtkd  to  parochial  aid  :   firft,  the  poor,  properly  fo  called,  pahocu- 
viM>fe  wants,  whether  requiring  partial  or  total  fupply,  arife  R^rr."^' 
fniD  a  permanent  caufe,  and  of  whom  confifts  the  lift  ad- 
joftcd  at  the  general  meeting  of  the  heritors  and  elders  :  fe«* 
oondly,  thofe  needing  occafional  chanty,  whether  ftrangers 
in  pafiing  through  the  country,  or  refidenters,  in  the  predi- 
caments already  fpecified.     Such  pcrfons  are  not  conQdered 
as  in  the  clafs  of  poor ;  on  the  contrary,  the  virtue  and  po- 
itical  neccflity  of  fuch  occafional  fuppHes,  is  their  tendeiKy 
to  keep  fuch  perfons  and  families  from  falling  into  that  un« 
fartonate  and  unprofitable  condition.     As  preventive  is,  in  Greatbene- 
many  refpe£^,  preferable  to  vimliftive  juftice,  fo  is  this  kind  ^l^^\  ^' 
of  charity  to  all  other  modes  of  it  whatever.   The  latter  pre-  fuppliei  to 
rent  that  mifchief  to  the  community  and  to  the  individual,  Vn^tS^i 
which  is  the  confequepce  of  profeflional  begging:  but  to 
prcTcntiTe  charity  is  to  be  afcribed  all  that  private  happi- 
nefs  and  public  benefit  which  arife  firom  keeping  fuch  fami- 
lies from  falling  from  that  ufeful  and  refpedtable  clafs  of  ci- 
tizens who  fupport  themfelves  by  their  induftry. 

As  the  heritors  were  known  only  when  afTembted  at  the 
(aid  meetings,  thofe  occafional  charities  from  time  immemo- 
rial  had  fallen  to  the  (hare  of  the  kirk-fefiion;  a  body  always 
upon  tbc  fpot,  and  upon  whom  the  a£live  management  of  the 
wbolr  bufinefs  of  the  poor  chiefly  devolves.  AiTuming  this  to 
be  the  hSty  the  proclamation  1693,  ^^  already  mentioned,  or-  Fund  for 
dains  the  one  half  of  the  collections  to  be  paid  over,  as  part  o^caf^Jnfi 
of  the  fund  for  the  permanent  poor ;  the  remainder,  of  courfcj  charities. 
Wiag  in  the  hands  of  the  feflion,  to  be  ready  at  their  difpofal, 
in  cafe  of  occafional  demands,  according  to  ufe  and  wont.  At 
the  period  of  that    aCl,  the  colle£lions  at  the  church-doors  One  half  of 
bore  a  greater  proportion  to  the  other  funds  than  at  prefent.  [|)fn^ty  *^* 
hi  piriihes,  therefore,  where  this  proportion  of  the  collec-  proclama- 
tions is  infufficicnt  for  thofe  occafional  demands,  the  herit-  ^*^  *  ^^' 
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§  3-  orsy  upon  a  found  and  liberal  con(lru£lion  of  the  a£);s,  al- 
PAKOLH.  'o^  ^^  whole  collei^ions  to  be  retained  for  that  purpoTc. 
lALcuA-    In  like  manner,  wherever  the  whole  collections  arc  iaade* 

itlTT* 

quate»  it  follows,  that  a  part  of  the  fund  raifed  by  aflcflK 
ment  ought  to  be  lodged  with  the  kirk*feQion  for  the  fame 
indirpefifible  purpofes.  For,^  as  much  as  txij  other,  they  are 
parochial  charity,  fan£lioned  by  the  law. 

Under  the  BuT,  according  to  the  rule  laid  down  in  the  cafe  of  Humbte^ 
the  herk^  ^"^^  funds,  though  confifting  merely  of  the  one  half  of  thct 
on.  coUefUons,  are,  as  well  as  the  reft,  under  the  controul  of  the 

heritors,  while  the  management,  in  the  firft  inftance,  is  at  thtf 
difcretion  of  the  kirk-feffion.  Such  funds,  lying  in  their  hands 
for  occaConal  charities,  cannot  be  diverted  by  them  to  other 
purpofes,  how  ufeful  or  public,  or  meritorious  foever,  if 
they  do  not,  bona  fide^  come  under  the  defcription  of  pa- 
rochial charity.    Agreeably  to  the  above-mentioned  decifion, 
ceUedto      therefore,  the  feflion  can  be  called  to  account  by  any  one  of 
account  for  the  heritors,  to  (hew  in  what  manner  fuch  fund  has  been 
peoditure    expended,  and  will  be  perfonally  liable  to  replace  fuch  part 
thereo£      ^  ^^  money  as  may  have  been  applied  by  them  to  purpofes  »v 

not  charitable.     Becaufe  if  occaiional  charities  did  not  occur    i 

■ 

fufficient  to  exhauft  the  whole  fum  fo  retained  by  them,  fuch  ^ 
furplus  would  be  poor's  money,  which,  of  courfe,  would  fo  <' 
far  diminiih  next  year's  porochial  afTefTment.  As  to  the  que^f'^; 
biyof pref-  ftio"!  whether  they  are  at  liberty  to  apply  any  part  of  it  io  '^ 
^u  if^  the  payment  of  the  prefbytery  clerk,  that  depends  upon  this  t; 
other  queftion,  whether  by  ufe  and  wont,  or  otherwife,  fuch  ^. 
be  a  proper  application  of  poor's  money  *  ?  This  at  lead  is 
clear,  that  it  is  not  in  confequence  of  the  kirk-feflion  poC*  \ 
fefling  any  more  difcretionary  power  over  the  half  of  th^ .  J 
colleftion  than  over  the  other  funds,  that  fuch  application  of  i 
it  can  be  juftified.  Their  difcretion  lies  in  judging,  honafide^  .; 
of  the  claimants  titles  as  objedls  of  charity^  not  in  fpending'  ^ 
the  money  on  other  purpofes  than  charity.  .  .  i 

*  See  above,  p.  52,  note. 
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IV.  The  poor  perfon  muft  be  maintained  by  the  parifli  f  4« 
ddier  where  he  was  bonii  or  where  he  has  refided  during  w^^'t^"' 
the  leqiulite  period  without  parochial  afliftancei  or  public  ^^f^^^^  ^ 

A  »TTLEMENT  IS  obtained  in  a  pariih  by  refiding  there  ^^^T** 
far  the  period  of  three  years.    The  aft  1579  ufes  the  ex-  without 
ptffioD,  "  fcven  years  bypaft  ;**  as  docs  alfo  the  proclama-  ^***^' 
tioo  16939  which  is  ratified  by  the  ftatutes  1695,  c.  43,  and 
1698,  c  54*     The  proclamation,  however,  cannot  be  pre^ 
fimed  to  be  ratified  in  any  fenfe  inconfiftent  with  the  fta- 
tMc  1672,  c.  i8|  which  Ukewife  is  ratified  \  but  requires  no 
kiger  TeG<leiice  than  three  years  *. 

The  three  years  reGdence  muft  immediately  precede  the 

*  Joae  6,  i745«  Oinerieen  of  the  whatever  time  he  may  have  refided 

^■r  in  the  pariih  of  Donfe  enntra  elfewhere ;  or  whether  refideDce  for 

AeHeritorf  aod  Inhabitants  of  the  a  certain  period  does  not  intitle  to 

•f  Edrom.  maintenance?    and,  2k/o»  if  it  does, 

M*Caol,  an  indigent  perfon,  whether  it  be  three  years  or  feven 

in  the  pariih  of  £drom,but  who  years  refidencc  that  intitles  to  it  ? 

hft  paik  had  refided  in  the  The  lords  found,  <*  That  the  parifii 


fvifr  of  Dunle,  brought  an  adUon  be-    "  in  which  perfons  indigent,  or  be- 
itf«  dK  ivftices  of  the  peace  of  the    "  coming  indigent,  have  refided  dur- 


of  Berwick  againft  the  minifter  **  ing  the  immediate  three  years  pre« 

to  the  kirk-feifion  of  "  ceding  their  application  for  chari- 

having  an  alimentary  pro.  **  ty,  are  bound  to  fubfift  and  ali- 

firtxkd  by  them  upon  him  and  '^  raenc  fuch  indigent  and  poor  per- 

which  the  judices  very  '*  Tons ;  and  therefore  fufpendcd  the 

ly'fudained,  and   modified  ^  letters.*'     And  in  regard  that  the 

hJTa  trown  a.  week.  procurator  for  the  charger  appeared 


decree  being  brought  before  alfo  for  the  pariih  of  Dunfe,  in  which 

^  knb  by  fafpenfion,  and  at  dif.  the  charger  had  refided  upwards  of 

ofi^g  thereof,  ^pearance  made  for  three  years,   ^  found  the  pariih  of 

^  fafifli  of    Dunfe,  the   quefUon  «  Dunfe  liable  to  fubfifl  and  aliment 

nned  vpoo  the£B  points ;  z«m,  whe-  '*  him,  and  decerned  the  heritors  of 

Aff  the  place  of  the  per(on*s  birth,  *«  the  pariih  to  meet  and  (lent  them- 

•hat  that  a  known,  ought  not  to  «  felves  accoidiogly.'*    Kiikerrao. 

k  boidened  with  his  maiotenaiice, 
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}  4*       pauper's  falling  into  povertyi  and  not  merely  his  applic 
Tiw  ?  ""  ^^^  parochial  charity'. 

The  ftatute  1663,  c*  '^>  "  which  only  burdens  the 
'*  of  the  perfon^s  rcCdence  with  his  maintenance,  in  cal 
If  die  ptaoc  w  place  of  his  birth  was  unknown,  refpecis  the  cafe  o 

of  his  birth       '^  »        ,       ,  ,       i     ,  /• 

be  known?  '*  grants  and  vagabonds  alone,  who  had  no  nxed  refi< 
"  anywhere  **."  It  is  only  when  the  pauper  has  not  ac 
ed  a  fettlement  in  any  pariih  by  refidence,  that  he  mi 
maintained  by  the  parifli  where  he  was  born. 


— CHILD- 


Children  being  confidcred  as  part  of  the  family, 
be  maintained  by  the"  pariih  which  would  have  been  : 
in  the  maintenance  of  the  father,  had  he  been  the  c 
ant. 


'  Rnnciman  againft  pariih  of  Mor-  **  a  year  prior  to  his  bliinlnei 

dinj^on;  1784,  Jan.  24.  **  afterwards  acqaired  n6  fua 

la  the  pariih  of  Mordington,  John  **  fubfiftence,  that  parifii  was 

Runciman  had  for  many  years  fup-  **  fur   his  aliment ;   and  foeii 

ported  himfeif  as  a   labourer.     He  **  letters  orderly  proceeded.*' 
then    removed    to    a    neighbouring        b  Kilkerran,  p.  406. 
parifli.     Soon    afterwards   becoming        ^  AuguCl  7,  1767 ;  Baxter  f 

blind,  he  lived  in  the  latter  pariih  for  pariih  of  Crailing.     F.  C. 
more  than  three  years  upon  private        This  cafe  was  decided  on  an 

§bariiy.    Thereafter  he  brought   an  ry  into  the  pradice.  The  court 

adion  againft  the  managers  of  Mor-  "  that  John  Baxter  was  inti'tloc 

dington  poor    money ;     who    were  *'  maintained  by  the  panih  of 

found  liable  by  the  iberiff.   Hisjudg-  **  burgh,  as  the  pariibewhcrc  I 

ment  the  pariih  brought   under  re-  "  reilded  during  the  immediati 

view  by  fufpeniion.     1-ord  Monbod-  "  years  preceding  his  apftlicatt 

do,  ordinary,  fufpended  the  letters  **  charity.'*     And  in  a  ilill]at« 

fimpltciter,  i.  «.  found  the  pariih  not  Waddtl    againil    the   Heritor 

liable.    *<  In  refped  it  does  om  ap.  Kirk.fefHon   of   Hutron,   th« 

*  pear  that  the  chargcr*s  reiidence  coniidered  the  law  finally  fettl 
*<  was  within  the  parifli  of  Mording-  the  above  dcciiioa;    and   the 

*  ton  for  three  years  immediately  three  years  reiidence  being  p 
"^  preceding  the  charge.**  But  the  would  not  liften  to  any  arg« 
court  altered  that  judgment  \  finding,  from  the  birth  place  belog  lD 
**  that  in  refped  th^  charger  refided  June  X4»  l^Zu    Ibid. 

^  in  the  pariih  of  Jfordington  until 


O/tbe1?O0R.-  s9 

)oint  was  firft  decided  in  a  competition  between  the      §  4* 
of  Dunfe  and  Coldinghame.    In  the  former  pariih  TishT  '^^ 
lien  were  bom  in  lawful  wedlock*    Soon  after  the  -^mJt^ 
parents  removed  to  the  latter  pari(h«  where  the 
lived  for  more  than  three  years  in  faimily  witl| 
In  the  father's  death  the  mother  applied  for  paroelv- 
owards  their  maintenance.    The  court  of  feiSon 
t  latter  parifh  liable  ^. 

iecifion  was  quoted  from  the  bench  with  approba>«  ^^,^ 
be  fubfequent  cafe  of  a  child  born  in  lawful  wed-  dement,  Tf 
lie  parifli  of  Arbroath.    Some   days  after  the  birth  ^^*  "• 
nts  removed  to  the  parifli  of  St.  Vigeans*    Two 
ler»  on  the  modier^s  death,  it  was  removed  by  its 
i  uncle  to  the  parifli  of  Alyth.   The  father,  after  re- 
rarards  of  three  years  in  the  parifli  of  Sc  Vigeans^ 
toad*  On  the  uncle's  death,  the  child  becoming  deC- 
cqaeftion  occurred,  which  of  the  three  pariflies  was 
>  m^ntain  it?  The  court  of  feflion  pronounced  judg- 
linft  the  parifli  of  St.  Vigeans,  where  the  father  had 
I  a  fettlement  ^. 

t  above  cafe,  the  rule  was  laid  down  by  the  bench  if  the  child 
fiwaUy.    The  place  of  the  father's  fettlement,  there-  Ih«/>^* 
■I  be  equally  liable  to  maintain  even  thofe  children 
ttcr  were  bom,  nor  ever  refided  there  ^. 

ykf  X779.    F.  C  of  Stitchel,  where  another  child  wa» 

,1800;  Anne  Cuth-  born  to  him.    He  died  (hortly  after. 

According  to  the  rule  laid  down  im 

dNbt  tme,  that  a  dif-  the  text,  the  parifli  of  Bowden  ihoold 

wa»  #noe  pronounced,  have  been  liable  in  the  childtcnt  ali- 

im  ac^red   a  fotdeoient  ment ;  wherein,  however,  the  coiiit 

A  of  Bowden.    Thcreaf.  of  feflion  fubjeded  the  other  two  pa. 

wmA  to  Mclrafe;  where  a  riihes  refpedively.   (Pariflietof  Mel* 

Un  CO  him.    Within  three  rofe    and  Stitchel  againil  Parifli  of 

tmmtctidc  id  theparilh  Bowdeii,  a4th  January  1786.)    But 


J4. 

VtAAT  PA- 
KI8H  ? 
— HCHltD- 

Rtn. 


If  the  fa- 
ther be 
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The  point  has  long  been  fettled  in  England  :  **  It  wai 
**  ruled  by  all  the  court  of  common  pleas,  upon  argumenti 
**  that  where  the  father  gains  a  fecond  fettlement  aifter  dbc 
**  birth  of  his  child,  that  fettlement  is  immediately  comimw 
*^  mcated  to  the  child ;  and  a  child  may  be  fent  to  the  place 
<<  of  his  father's  fettlement,  nvithmt  ever  having  been  tbm 
"  befi>re  »." 

**.  The  death  of  the  father  does  not  alter  the  child's  fet 
**  tlement**."  So,  moreover,  "  if  the  father  dies  before  tlm 
*^  child  is  bom,  yet  the  child  (hall  be  fettled  where  the  im 
•*  ther  was  fettled  before  his  death  «." 


TriE  rule,  therefore,  is,  that  the  child's  fettlement  foUom 
that  of  its  father,  if  the  latter  can  be  found  ;  and  that  o 
recourfe  (hall  be  had  to  the  mother's  fettlement  till  tha(  c 
the  father  can  be  traced  no  further  ^. 


even  at  that  tiifie,  when  the  rule  was 
not  fo  well  uoderftood,  the  cafe  was 
thought  to  be  attended  with  much 
difficulty;  and  were  it  again  to  occur, 
there  feems  to  be  no  reafon  to  doubt 
that  it  would  be  differently  decided. 

*  H.  10,  G.  St.  Giles*,  Reading  and 
E^erfley,  Blackwater.  %  Self.  c.  1 1 », 
Str.  580.  L.  Raym.  1332.  Bum 
(Poor,  iii,  4.) 

And  in  a  queftion,  **  whether  the 
**  children,  being  above  the  age  of 
••  nurture,  Ihall  be  removed  with  the 
**  father  to  the  father's  fettlement, 
<*  where  the  child  had  never  inhabit- 
**  ed?*'  it  was  obferved  by  lord 
chief.juilice  Lee :  «  In  the  cafe  of 
•«  Everiley  Blackwater,  the'  court 
^  were  of  opinion  that  a  child  might 
**  be  fent  to  the  fettlement  of  his  fa- 
^  ther,  though  it  never  had  been  there 
*'  before,  contrary  to  an  opinion  of 
^  tord  Parker,  in  a  former  cafe ;  and, 


«<  he  (aid,  the  true  diftindion^I 
'*  think,  is,  that  when  children  IitA 
'(  gained  no  fettlement,  but  contM' 
•*  part  of  their  father's  family,  dMf 
<*  (hall  follow  their  fathcr*s  fettto 
««  ment."  (M.  12,  G.  2.  .  Sowto^ 
and  Sydbury.  2  fcff.  c.  150.  AoH 
345.     Bum,  ibid.)  : 

b  So  ruled  by  lord-chief.jnfii| 
Holt,  in  the  cafe  of  Howel  and  U 
wife,  who  were  fettled  at  LuckiM 
ton,  and  came  to  St.  Auftin's,  wImI^ 
a  child  was  born.  The  father  4i 
in  the  king's  fervice.  The  <iu 
was,  who  fliall  keep  the  child  ? 
was  obje  Aed  that  it  was  fettled 
bom ;  for  that  they  could  not 
it  to  the  father,  when  he  was 
Comt.  380. 

^  M.  5.  An.  <J^  and  Cliltoo. 
Vine,  382.    Bum,  ibid. 

d  Bum,  ibid.  p.  430. 
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But  if  the  father's  fettlement  cannot  be  found,  or  if  he      §  4- 
hi  00  Jettleroent,  being  a  foreigner,  and  not  having  refided  risu  ? 
iKiequifite  period  in  any  pariQi,  the  child,  in  that  cafe,  has  1^^^^^^' 
Ae  benefit  of  its  mothei^s  fettlement :  her  right  defcends 
to  die  children ;  and  they  are  not  to  be  fent  to  the  place  of 
idr  birth*. 

bEke  manner,  if,  after  the  hu(band's  death,  the  widow.  When  it 
Ifitfidence,  acquires  a  fettlement,  the  benefit  thereof  isncfitot  the 
CBBnimicated  to  her  children  *»,  even  preferably  to  that  of  ino^<a*'»  ? 
Aeirdeceafed  father  \  becaufe  "  there  is  no  di(lin&ion  be- 
'  tween  the  fettlement  of  children  with  their  father  and 

*  fflodier ;  for  they  are  as  much  her's  as  the  father's,  and 
'tttnre  obliges  her,  as  much  as  the  father,  to  provide  for  if  Hie  gets  a 
'tkm;  fo  does  the  law  \  and  every  argument  that  holds  by  mar. 
•fcr  their  fettlement  with  the   father,  holds  as  to  their  "*8^*^ -^ 
'iettlement  with  the  mother  «."  But  that  fettlement  which 

itti  mother  acquires  by  marriage  is  not  communicated  to 
it  children  of  the  firft  marriage ;  becaufe  it  is  then  ^ot  her 
&Bflv,  but  her  hufband's  ^. 

Ih  the  Englifli  law,  it  is  primn  facie  held,  that  illegitimate  illegitimate 
dakireQ  arc  fettled  where  they  are  born.     But  there  are  ^hUdrcn  I 
cxceptioDs  to  this  general  rule  : 

*  H.  11-  G.  Wcftram  and  Chid-  George  with  her  fix  children.  The 
w^bmt.  An  EogUfhman,  whofc  fet-  qucftion  was,  whether  the  children 
dcBCK  **  was  not  known,  married,    ihpuld  be  fettled  where  their  father 

*  IhI  m  child,  and  ran  away :   the  was  lad  fettled,  or  have  a  fettlement 

*  dbOd  was  then  nine  yean  of  age.  with  the  mother  in  the  pari(h  of  St. 

*  If  die    court,   the    mother    aud  George  ?  and  the  whoir  court  were 
ooght  to  be  fettled  where  of  opinion  that  the  fix  childreii  were 

was  fettled  before  mar-  fettled   in  the  pari(h  of  St.  George, 

Foley,  p.  352.  Bum,  ibid,  where  the   mother's  lad  icttlement 

f  4*9-  was.    Foley,  454,  i  feff.  c.  69.   Bum, 

^  A  man  fettled  at  St.  Katherine*8,  ibid.  p.  416. 

•vried,  ard  had  fix  children  born  ^  Chief- jullice  Parker.  Foley,  354* 

Acre,  and  died.    After  his  death,  his  Bum,  ibid. 

*>inr  pa  into  the  parifli  of  Sl  d  ibid. 
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It'pa-      JP^I^STf  If  a  woman  come  into  a  parifli  by  priyity,  and  < 


WHAT  PA- 


aisH  ?        lufion  of  the  officers  of  the  pari(h  to  which  (he  belongs,  i 
TiMATx!*  ^  there  deliTered  of  a  baftard,  fuch  baftard  gains  no  fet 
mentj  notwithftanding  its  birth  *. 

Secondly. — So  alfo,  by  the  ftatute  of  the  1 7  Geo.  II,  c 
where  any  woman,  wandering  and  begging,  (hall  be  delii 
Birth  place  cd  of  a  child,  in  any  pariOv  or  place  to  which  (he  does 
y^°^  belong,  and  thereby  becomes  chargeable  to  the  fame, 
churchwardens  or  overfeers  may  detain  her  till  they  can  f: 
ly  convey  her  to  a  juftice  of  the  peace.  And  if  fuch  ^ 
man  (hall  be  detained  and  conveyed  to  a  juftice,  the  chile 
which  (he  is  delivered,  if  a  baftard,  (hall  not  be  fettled  in 
place  where  fo  bom,  nor  be  fent  thither  by  a  vagrant  pa 
but  the  fettlement  of  the  woman  (hall  be  deemed  the  fet 
ment  of  thf  child  ^. 

A  CHILD  born  in  the  houfe  of  corre<Stion  (hall  be  feni 
the  place  of  its  mother's  fettlement  ^. 

And  in  the  cafe  of  a  baftard  bom  in  the  county  gaolj 
court  of  king's  bench  refolved  that  the  fettlement  was  n 
the  mother  ^. 

A  BASTARD  born  in  a  lying-in  hofpital  (hall  follow 
mother's  fettlement  *• 

All  baftard  children  born  in  the  houfe  of  induftry  of: 
hundred^  of  other  diftridi,  incorporated  by  a£l  of  parlian 
for  the  relief  and  employment  of  the  poor,  (hall  be  deex 

^  Eliing,  H.  a  G.  Cafes  of  S.  p.  66.  ihall  not  charge  that  parifli  which 

Butifawomao,withchildofahaftard,  fuadcd  her.    (3Salk.  66.) 
f  ome  accidentally  into  one  pariih,  and        b  S.  25. 
isperfuaded  by  fome  of  the  parifliion-        ^  %  Bulftr.  358. 
en  to  go  into  another  parifli,  which        ^  x  Seff".  c.  94. 
(he  dpch»  and  there  ia  ^^liYcredt  thit       *  13  Geo.  Iit»  c.  %7^ 
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l»  bdong  to  the  parifh  or  place  where  the  mother  of  fuch      %  4. 


WHAT  FA* 


Wbrd  chUd  was  legally  fettled  ».  ;^,",*^ 


— ILLX«t« 
TIMATK. 


Bt  the  2,€t  for  the  encouragement  and  relief  of  friendly 
fixxtiesy  cyery  child  which  (hall  be  born  a  baftard  in  anjr 
pvifli  or  place^  the  mother  whereof  (hall  at  the  time  of  the 
biith  of  fnch  child  be  a  member  of  any  fuch  fociety,  and  be 
icfidmg  in  fuch  parifh  or  place  under  the  authority  of  that  Ezceptloa 
afii  fuch  child  (hall  have  the  fame  fettlement  which  the  mo-  fricndlyfo* 
Act  had  at  the  birth  of  fuch  child  \  any  iaw^  ufage^  or  cuf-  cietiep. 
In,  to  the  contrary  notwithftanding  ^. 

Notwithstanding  the  child's  fettlement,  yet,  neverthc- 
iefi|if  the  mother  and  the  child  have  different  fettlements,  it 
fiems  that  the  baftard  child,  even  as  all  other  children,  (hall  During 
go  with  the  mother  for  nurture  until  the  age  of  feven  years,  °""'"^' 
n  a  neccflary  appendage  of  the  mother,  and  infeparable  from 
kr^ 

But  although  the  child  may  not  be  feparated  from  the 
BoAer,  yet  if  (he  voluntary  defert  if,  it  feems  that  the  caufe 
of  nuiture  then  ceaGng,  it  may  be  fent  to  its  place  of  fettle- 


While  the  child  continues  with  its  mother  as  a  nurfe 
dukt,  and  during  that  time  not  removeable  to  its  place  of 

*■  10  Geo.  II I9  c  36.  they  cannot  feparate  it  from  the  mo- 

^  jj  Geo.  in,  c.  54.  f  %S-  ther,  by  reafon  of  the  care  neccflary 

^  As  in  the  caie  of  Skefireth  and  to  nurture  fo  very  young  a  child ; 

WaliBrd,  M.  3,  G.  a.    The  order  which  none  can  be  fuppofed  fo  fit  to 

to  remove  a  woman  to  her  fet-  adminiAer  as  the  mother  of  it ;  and 

and   lier   baftard  child,  of  therefore  it  (hould  have  been  fent 

yean  of  age,  to  ano^r  parifh  with  her  to  the  place  of  her  fcttle- 

it  i  diftance  firom  the  mother,  being  ment     And  it  was  quaflied  by  the 

ihc  pface  of  its  birth.     It  -was  objcdfc-  court  for  that  reafon.    (a  Sefl*.  c.  90.) 
Hthat  cfae  child  being  a  nurfe  child, 
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5  4.       fcttlement,  yet  the  parifli  where  the  child^s  proper  fettlement . 
iisH  >        is,  (hall  maintain  fuch  child  in  that  other  parifh  ^^ 


— ILLEOl- 
riMATZ. 


This  right  of  the  mother  to  the  cuftody  of  her  illegiti- 
mate ofFspringy  has  frequently  been  the  fubjed^  of  judicial 
controverfy :  but  involving  points  not  conne£ted  with  the 
poor  laws,  it  will  be  confidered  in  a  fubfequent  chapter  of 
this  book. 

Sy  V.  This  very  delicate,  interefting,  and  falutary  branch- 

:oNCLo-     ^f  municipal  jurifprudence,  fo  fuccefsfully  cultivated  by  thc^ 


UON. 


'       Scottifh  legiflature,  has  led  us  into  more  than  our  ufual  de- 
tail.   ■\Ye  ni^y>  however,  congratulate  ourfelves,  that  we 
have  not  occafion  to  touch  on  a  fubje£l;  to  which  Dr.  Burn 
finds  it  neceflary  to  devote  near  feventy  pages  of  his  efteem- 
No  rcmov-  cd  account  of  the  Englifh  poor  laws, — the  do£trine  of  remov- 
kottUh      als»  from  which  our  fijfler  kingdom  has  fufFered  fuch  mani-^ 
'*^'  fold  evils,  public  and  private,  as  have  attrafted  the  attention 

of  her  eloquent  writers,  and  indeed  repeatedly  even  of  par- 
liament itfelf ;  but  are  happily  unknown  to  us.  In  the  full- 
eft  enjoyment  of  civil  liberty,  and  under  circumftances  that 
•*  promote  the  free  circulation  of  labour,  and  remove  the 
**  obftacles  by  which  induftry  is  prohibited  from  availing  it* 

>  As  in  the  cafe  of  Darlington  and  that  townfbip.    Darlington  appealed 

Hcmlington  (H.  17,  G.  3),  Eleanor  againft  the  order    of   maintenance, 

Guy  went  with  a  certificate  from  the  and  the  fefOons  being  of  opinion  that 

townihip  of  Hemlington  to  the  town.  Darlington  was  not  liable,  quafhed 

i|iip  of   Dat  i  ngton,  in   which   lad  the  faid  order ;  but  the  proceedings 

townihip  (he  had  two  baftard  child-  being    removed    into  the  court    of 

ren,  and  there  became  chargeable,  lying's  bench,  the  court  were  of  opi- 

An  order  being  thereupon  made  for  nion  that  Darlington  was  obliged  to 

the  removal  of  her  to  Hemlington,  maintain  the  two  children  at  Hem* 

file  took  the  two  children  who  were  lington,  whilft  refiding  there   vrith 

l}om  in  Darlington  with  her,  being  their  mother  as  nurfe  children,  and 

both  under  the  age  of  feven  years,  therefore  qualhed  the  order  of  ttim 

Two  juilices  made  an  order  upon  the  fions,  and  affirmed  the  order  of  the 

townfliip  of  Darlington  for  the  main-  two  juilices.  (Douglas,  91  CaL  ca£  (^ 
fenance  of  the  two  children  bom  in 
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of  its  rcfources  *,**  the  Scottifli  artizan  or  labourer      5  5* 

COMCI 
SIOM. 


t  his  own  difcretion,  change  his  abode  without  chal- 


or  controul,  if  only  he  avoid  thofe  idle  and  vicious 
which  ezpofe  him,  as  a  rogue  or  vagabond^  to  the 
ance  of  the  criminal  magidracy. 

a  Mr.  Pitt's  Speech,  ibiA  cccx. 


CHAP.  III. 


Of  Vagrants. 


5 1.       I.  rriHE  truly  neccflitous  being  legally  provided   in  a 
icTf,  JL    maintenance,  it  becomes  then  equally  juft  and  nc« 

ceflary  to  punifli  thofe  who,  though  able  to  work,  yet  chufe 
rather  to  live  idly  at  the  expence  of  others  ;  wandering  about 
the  country,  without  any  fixed  refidence  :  fuch  perfons,  un«^ 
der  various  defcriptions,  are  puniihable  in  this  as  in  every 
well  regulated  ftate. 

The  aft  1617  *,  as  already  noticed,  gives  the  jufticcs  of 
peace  jurifdiftion  in  this  matter  ^. 

--fORNKftt  Of  thofe  perfons,  one  clafs,  once  very  formidable,  but 
now  fcarcely  known  to  us,  except  by  tradition  and  the  books 
of   adjournal,  were  fomers,  defcribed  by  lord  Bankton  as 

*  Appendix  I,  No.  5.  ftrates  and  iheriffs  (hoold  be  rcmlft, 

b  The  previous  adt,  1592,  c.  Z47,  the  kirk-feffion  of  every  paxifii  it  ap- 

-and  I597»c.a68,  at  the  date  of  which  pointed  to  name   commiflioners  to 

juftices  were  not  introduced  into  the  hold  court*  within  their  bounds,  and 

country,  fpeak  only  of  magiftratea  try  the  offenders.    Thefe  powers  are 

of  boroughs  and  iberiffs,whoare  en-  co&firoied  by  ad  1698,  c  ax, 
joined  to  inquire;  and  lefl  the  magi- 
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^  mafterful,  ftoidy  beggarsi"  that  went  in  companies,  op-      ^  '* 
pftffing  the  people,  bj  oonfumrng  vi£luals,  and  taking  awaj  acts, 
goods,  without  confent  of  the  owners  •.    The  fupprefiion  -"•<>*•'*•• 
of  thofe  pefts  to  fociety  was  tho  ohjcSt  of  many  fevere  en- 
aftments,  from  the  ftatute  of  Robert  II,  c.  12,  downward; 
ind  indeed  the  ftatutes  1445,  c.  45  ** ;  and  1477,  ^*  77» 
made  the  punifhmetit  capital ;  which,  however,  never  ap- 
pears to  have  been  actually  infli£led  j  unlefs  where  the  gen-^ 
cnl  offence  of  foming  was  aggravated  by  particular  a£ls  of 
fioknce. 

SoRNERs  bdng  a  fpecies  of  vagrants,  are  to  be  underftood 
as  fabje^ed  to  the  jurifdi^iion  of  the  juftices  of  peace,  as 
veil  as  to  that  of  the  other  magiftrates  mentioned  in  the 
ftatutes. 

The  moft  notorious  clafs  of  vagrants  are  the  Egyptians,  — oTrfixs. 
orgypfies,  firft  noticed  in  Europe  about  the  year  1417,  and 
oot  like  the  other  ftrollers  an  accidental  aiTociation  of  va- 
gabonds, but  a  diftin£l  race  of  foreigners,  who  travelled  into 
Eor&pe  from  the  £a(l.  fhey  firft  appeared  in  Hungary  and 
Bohemia,  pretending  they  \^ere  pilgrims,  and  as  fuch  they 
at  firft  received  paffes  from  the  princes  tlirough  whofe  terri- 
tories they  travelled  ;  but  their  morals  nor  being  found  to 
correfpond  to  the  fandtitv  of  that  ciiarafter,  and  their  num- 
bers alarmingly  increafing,  as  well  from  the  idle  and  profli- 
gate of  the  different  countries  joining  them,  as  from  fre(H 
fw-irms  fucctflively  coming  from  theEaft,  they  were  banifli* 
ed  out  of  every  European  kingdom  ;  out  of  Spain  in  the 
year  1492;  out  of  Germany  in  the  year  1500-,  out  of  France 
in  the  1561  and  1612  ;  and  out  of  England  in  the  reign  of 
Henry  VUI. 

The  laws  of  Scotland  likewife,  in  their  numerous  provi*^ 

*  Vol  I,  book  i,  tit.  10.  Appendix  I,  No.  j6. 
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>TTi8H  ^^"^  ^'^^  ^^  reftraint  of  rogues  and  vagabonds,  never  fiiil  to 
^•'  enumerate  Egyptians,  as  among  the  foremoft  and  moft  incor- 
»^«»-  yjgijjjg^  jjjgy  a^g  defcribed  as  a  counterfeit  Jdnd  of  rogues,  who 
difguife  themfelves  in  ftrange  habits,  who  {inear  their  £ace8  - 
and  bodies,  who  frame  to  themfelves  a  canting  kind  of  lan- 
guage, and  who,  under  the  pretence  of  telling  fortuneSf  cur-^ 
ing  difeafes,  and  fuch  like  things,  delude  the  common  people, 
and  ileal  and  pilfer  whatever  they  conveniently  can.  Under 
this  defcription,  they  have  been  profcribed  by  feveral  ftatutes 
both  in  this  and  our  fifter  kingdom.  They  were,  by  parL 
2609,  c.  13,  expelled  from  Scotland,  under  the  defignation 
of  *'  the  vagabonds,  fomers,  and  common  thieves,  common- 
^*  ly  called  Egyptians ;''  with  this  penalty  annexed,  that  if 
any  of  them  were  found  within  the  kingdom,  they  might  be 
imprifoned,  and  put  to  death.  This  a£l,  Mr.  Erfkine  lays, 
is  ftill  in  force,  with  this  only  exception,  that  perfons  fo  ap- 
prehended may  bring  witnefles  to  their  character,  in  order 
that  the  jury  may  judge  whether  they  fall  under  the  defigna- 
tion of  the  ftatute.  Indeed,  fo  far  back  as  the  year  16989 
the  rigour  of  the  ftatute  began  to  be  departed  from.— - 
The  general  charge  of  being  hahite  and  repute  a  gypfie,  was 
not  perfe  fuftained  as  relevant,  but  only  along  with  one  or 
.  other  of  the  fa£ts  of  *^  picking  or  little  thieving''  libelled.  This 
lenient  conftrudlion  was  carried  ftill  farther  in  a  fubfequent 
cafe,  1 699,  June  26,  Baillie,  where  the  interlocutor  of  rele- 
vancy exprefsly  required  feveral  a£ls  of  violence  ;  and  confi- 
dering  the  long  difufe  of  the  antient  feverity  which  the  pre- 
fent  ftate  of  the  country  renders  now  no  longer  neceflary, 
there  feems  reafon  to  doubt  whether  this  defcription  of  men, 
confidered  as  a  pe'culiar  race,  ftand  in  any  other  predicament 
than  that  they  are  ftill  punifhable  as  vagrants,  when  guilty 
of  any  thing  falling  under  the  laws  againft  that  particular 
offence  *. 

^  (lume,  vol.  ii,  c  %%• 
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Vagabond  fcholars  may  alfo  be  mentioned,  i.  c.  thofe      ^ '' 

*  tCOTTISI 

who  are  authorized  to  beg  by  a  licence  from  their  teachers ;  acts, 
and  in  general,  under  this  defcription  of  vagabonds,  or  va-  'Z^^u^' 
grants,  the  ftatute  15799  c.  74,  the  leading  regulation  upon  •cbolars* 
die  fubjed,  clafles  fortune-tellers,  jugglers,  players  at  un-  ^Juoo. 
lavftil  and  cunning  games,  people  pretending  to  be  prophets^     '*'    ^' 
an  min^rels  who  have  no  fixed  fervice,  all  who  ufe  forged 
licences  to  beg,  or  perfons  who,  without  fufficient  teftimo- 
lials,  pretend  to  have  fuffered  fliipwreck,  to  have  been  burnt 
oot  of  their  houfes,  and  fuch  like ;  and,  finally,  all  perfons 
whatlbever,  who  can  give  no  good  account  of  themfelves,  or 
how  diey  can  lawfully  earn  their  livelihood,  or  who,  though 
aUe-bodied  men,  avoid  every  kind  of  work  by  which  they 
might  be  fupported. 

In  Scotland  the  legiflature  began  early  to  enad  laws  for  -»rairiiR« 
leftraining  idlenefs,  and  punifhing  thofe  clafles  of  ofiend-  '""'''* 
crs* ;  whereof  the  principal  is  the  faid  a£t  I579»  c.  74,  by 
which  all  vagabonds,  and  ftrong  and  idle  beggars,  betwixt 
die  age  of  14  and  70,  as  has  been  already  remarked,  are  to 
be  apprehended  ^y  and  carried  before  the  magiftrates  within 
borough,  and  in  landward  parifhes,  before  any  perfon  whom 
the  king  fliall  conftitute  juftice  by  his  comniiflion,  or  whom 
the  lords  of  regality  (hall  appoint  within  their  jurifdiclion, 
and  to  be  by  them  committed  to  prifon,  in  (locks,  or  irons^ 
until  they  be  put  to  the  knowledge  of  an  aflize,  to  which  they 
mud  be  put,  within  fix  days  after  their  imprifonment ;  and, 
upon  conviction,  they  are  to  be  fcourged,  and  burnt  through 
the  ear  with  a  hot  iron,  unlefs  fome  perfon  of  credit  and  re- 
fponfibility  undertake,  before  the  judge,  under  the  penalty  of 
ivitnty  poundy  to  take  and  keep  tlic  offender  in  his  fervice  for  a 
year,  and  to  bring  him  to  the  head  court  of  the  jurifdiclion  at 
the  year's  end.  If  the  offender  defert  his  fervice,  he  is  in  that 
cafe  to  fuffer  the  puni(hment  already  mentioned  ;  and  if,  af- 

'*  Parliament  I4a4i  c.  43.  ^  Pari.  1579,  f'74«  Appendix  I,  No.  49. 
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rcoTTisa  ^^^  ^^^y  days,  he  refume  his  former  vagabond  courfe  of  life, 
ikCTs,  he  is  to  fuiler  the  pain  of  death  as  a  thief ;  and  in  order  that 
iiiw't."""  ^^^  offenders  may  be  more  cafily  apprehended,  there  were 
various  regulations  made  by  that  and  other  ftatutes  %  whicli, 
however,  need  not  be  here  particulariy  mentioned,  being,  if 
not  exprefsly  repealed,  yet  in  a  great  meafure  fuperfeded  bf 
the  Britiih  ftatute,  commonly  called  the  Vagrant  Adl,  which 
regulates  this  matter  ^11  over  the  kingdom. 

$  %.  IL  As  this  a&  is  a  general  code  refpe£ling  this  fubjefl,  if 

'tth'c.  <  ^**  thought  proper  to  give  it  entire  in  the  appendix.    Here, 

rAORART  therefore,  only  a  very  general  ftatement  of  its  contents  can 

be  neceffary,  and  the  notice  of  foch  alterations  and  addition* 

as  have  been  introduced  by  fubfequent  ena^ments. 

-^LAtsis      The  (latute  fpecifies  three  claffes  of  offenders,  viz.  idle 
itftt.      *  And  diforderly  perfons^  rogues  and  vagabonds  ^^  and  incorrigible 

^  Appendix  I,  No.  4t.  ^  Who  are    included  under    the 

b  Befides  the  different  dcfcriptions  term  rogues  and  'oagahofiis^ttt  Appen* 

of  perfons  enumerated   by  this  (la.  dix  I,  p.  clviL     Farther,  the  ftatnte 

tute  (appendix  i,  p.  cWi,)  as  includ-  ajd  Geo.  Ill,  c.  88,  ena^,  that  **  any' 

cd  in  this  firil  clafs,  there  are  farther  •*  peribn  apprehended,  having  upott 

mentiontrd  by  32  Geo.  Ill,  c.  45,  §  8,  <*  him  any  picklock,  key,  crow,  jack, 

**  all  perfons  who,  by  their  wilful  *<  bit,  or  other  implement,  with  la 

*■  default  and  neglc(ft,  permit  their  "  intent  felonioufly  to  break  and  en- 

*■  wives   and    diildren    to   become  '*  ter  any  dwelling-houfeyware-houfey 

<(  chargeable    to    their   parifhes   or  <*  coach-houfe,  ftable,  or  onthoufe ;  or 

"  places;  and  if  it  ihall  be  made  ap-  *<  (hall   have  upon  him   any  piftol, 

**  pear  to  two  juftices  that  fuch  per.  **  hanger,  cutlaft,  bludgeon,  or  other 

'*  font  do  not  ufc  proper  means  to  **  offirnfive  weapon,  with  intent  fe. 

*<  get  employment ;  or  being  able  to  **  lonioufly  to  aflault  any  perfon ;  or 

**  workfdo  negled  towork,  qr  fpend  <*  ihall  be    found   in   or  upon    any 

**  their  money  in  ale.houfes,  or  pla.  «  dwellxng-houfe,ware.houfe,  coach- 

**  ces  of  bad  report,  or  in  any  other  "  houfe,  liable,  or  outhoufe,  or  in 

■*  improper  manner,  and  do  not  em.  **  any  inclofed  yard  or  garden,  oi' 

**  ploy  a  proper  proportion  of  the  <*  area  belonging  to  any  houfe,  with 

"  money  earned  by  them  towards  **  intent  to  deal  any  goods  or  chat- 

**  the  maintenance  of  their  wives  and  **  tels;— (hall  be  deemed  a  rogue  ami 

**  farulics  by  which  they,  or  any  of  *<  vagabond^  within   the  meaning  oif 

••  them,  become  chargeable  to  flich  "  the  ftatute  of  17'th  Geo.  II." 
*  pari(h  or  phtcc.** 


npKr%  who  are  all  punUhtd  in  the  manner  particularlj      (i. 
ikietn  fet  forth.  ••^- "' 

17TH,  c  5, 
▼AORAMT 

iDLBand  diferderly  perfons  are  puntibed  with  one  month's  l^tAnxr 
lapriiiDameiil  in  the  houfe  of  corredlion  ^  ;  to  be  kept  at  <>'  or? tn- 
bmi  hbour.     Any  tme  juftice  may  commit  fuch  offend* 
cfi^  bciiig  oomri^led  before  him^  by  his  own  view,  am*       ^ 
tdBoD^  or  oath  of  one  witnefs ;  and,  farther,  may  order  any 
Ofcrfeer»  where  fuch  offender  (hall  be  apprehended,  to  pay 
fite  fittUings  to  any  perfon  in  fuch  parifli  or  place  fo  appre^  Payaicot  of 
heading  them,  for  every  ofiender  fo  apprehended ;  to  be  al-  '^*' 
loved  in  Ins  acftonntt,  on  producing  the  juftice'a  order,  and  Penahyfbr 
the  perfoB^s  receipt  to  whom  it  was  paid.     And  if  the  over-  "^^^^^ 
feer  (hall  negleA,  or  refufe,  to  pay  the  fame,  the  {aid  jnf-  jt. 
tice,  OQ  oath  thereof,  may,  by  his  warrant,  order  the  fame 
to  be  levied  by  diftre(s  and  fale  of  his  goods  ;  in  which  cafe  ^ 

he  fhall  sot  be  allowed  the  fame  in  his  accounts  ^. 

Rogues  and  vagabonds  are  to  be  puniibed  with  whipping  Rogvet  ma 
»d  imprifonment,  not  exceeding  Gx  months ;  and  incorrig*  "n^^^'^^ 
ibk  rogues  with  the  like  difcipline  and  imprifonment,  not 
nrrrding  two  years*    Any  private  perfon  may  apprehend  a 
rope  and  vagabond,  and  carry  him  to  the  juftice  or  to  a  con- 

^  Ait»  what  perfont  are  indaded  k  X7th  Geo.  II,  c.  5,  (  i. 

m  this  deicription,  fee  Appendix  I«  ^  Thi«  five  (hillings  is  another-and 

Mo.  4lt  the  firil  claA  is,  eodgather-  qnite  different  reward  from  the  ten 

oso&Bdiiigagminft  the  ftatute  of  13  Ibillings  which  is  given  in  an  after 

Gea.  U  c.  33,  ^  8,  by  which  offence  claufe  for  apprehending  rogrnes  and 

ii  meant.  **  the  colle&iDg,  buying,  re-  Tag^abondn :  the  latter  is  paid  by  the 

**  edring,  or  carrying,  any  endk  of  county ;  **  but  this  is  paid  by  the  pa- 

*  7Bii«  wefts,  cbmnu,  fliort  yam,  or  **  rifli  as  a  punifliment  for  fuffcring 

*  ether  reftde  of  clotht  drugget,  or  *  their  poor  to  beg.  although  withm 
**  other  wooUeo  goods  |  and  the  pu-  ^  their  own  pariih  :  for  if  they  beg 

*  mftment  of  fuch  perfons  is  in  or-  **  out  of  the  pariih,  they  incur  a  far- 

*  der  to  prevent  their    conunitting  «  ther    degree   of    guilt,    becoming 
**  ibdet  by  foch  pradUcea  in  the  <<  thereby  rogues    and  vagabonds.'* 

*  voolkamaoBiidare.**  Bum,  tit.  Vagrants,  §  x. 
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^  ^'       ftable ;  and  the  juftice  may  order  a  reward  of  zos.  to  be  paid    • 
17TH,  c.  5»  to  the  perfon,  whether  conftable  or  private  individualj  wbo   ^ 


•  BO. 


▼AGAANT 


ACT  apprehends  him ".  But  no  juftice  (hall  order  any  reward  to  be  ., 

»-FUMi8a-  paid  to  any  conftable  or  otiier  perfon  apprehending  any  rogue  -: 

or  vagabond  (women  excepted),  until  he  (hall  haVe  been  pub»  .; 
Ko  reward  ^^^7  whipped,  or  fent  to  the  houfe  of  corre£lion,  as  the  a£k  re-  , , 
^  ^.  quires,  and  until  the  examination  be  adiually  tranfmitted  to  , 
^^f        ^  iicxt  feflions  ^.    The  conftable  neglecting,  or  refufingy 

his  befl;  endeavours  to  apprehend  any  fuch  offender,  and 

convey  him  to  fome  juftice,  or  any  other  perfon  being  char-  ^ 
Bc°lo§^^*"^  ged  by  any  juftice  fo  to  do,  but  refufing,'  or  negle&ing,  to  , 

give  obedience,  (hall»  on  convi£tion  thereof,  on  view,  or  oath   . 
One  juiUce.  of  one  witnefs,  before  one  juftice,  forfeit  ten  fliillings  to  the 
.    poor  by  diftrefs  ^. 

— ptivT         A  SEARCH,  alfo,  is  direfted  to  be  made  four  times  in  the    ^ 
SEARCH,     yg^^  d  .  ^^^^^  j^y  ^  fubfequent  ftatute  *,  two  jufticcs,  in  cafe 

Two  jufti-  *^y  Perfon  apprehended  upon  a  general  privy  fearch,  or  by  ■ , 

cei,  when    a  fpecial  warrant,  (hall  be  charged  heforc  them  with  being  a    , 

rogue  or  vagabond,  or  an  idle  and  difordcrly  perfon,  or  with 

fufpicion  of  felony  (although  no  dire£l  proof  be  then  made 

thereof),  may  examine  fuch  perfon  on  oath,  as  to  his  fettle* 

tionof  one  "icnt,  and  means  of  livelihood  ;  and  the  fubftancc  of  fuch 

diarged  to  examination  (hall  be  put  in  writing,  and  figned  by  fuch  pcr- 

though  not'  fon,  and  by  the  juftices,  and  be  tranfmitted  to  the  next  fe(^ 

^^"^^    fion  to  be  filed  ;  and  if  fuch  perfon  (hall  not  fhew  that  he  ' 

has  a  lawful  way  of  getting  his  livelihood^  or  fhall  not  pro« 

cure  fome  refponfible  houfekeeper  to  atteft  his  chara^er, 

and  to  give  fecurity,  if  required,  for  his  future  appearance 

at  fome  other  day,  to  be  fixed  for  that  purpofe,  the  juftices 

may  commit  him  to  fome  prifon,  or  houfe  of  corredion,  for 

any  time  not  exceeding  fix  days ;  and  in  the  meantime^  or* 

*  §  J»  Appendix  I,  p.  clviii.  *'  %  6,  Appendix  I,  p.  clviii. 

»  32  Geo.  Ill,  C.45,  jo.  ^  aj  Ceo,  U,  c.36. 

^  h  S>  Appendix  1,  p.  clviii. 


I 


amuiauuu  ^   siiu  ii  uu  itiijuuiduuii  uidu  uc  uicii  141a  againii: 

he  flnll  be  difchargedy  or  otherwife  dealt  with  accord- 
Dlaw*. 

IE  jaftice^  when  any  fuch  ofiender  is  brought  before  Ezamina* 
muft  proceed  to  take  his  examination,  wherein  he  mufl:  "*^ 
uded  by  the  direAions  contained  in  $  7  ^* 

3E  poni(hment»  as  aheady  mentioned,  is  whipping  or  PanUhment 

ifonment.     The  ftatute  27  Geo.  Ill,  c.  11,  direds  the 

X  to  order  fuch  perfons  fo  apprehended   to  be  publicly 

It  by  the  conftable,  petty  conftable,  or  fome  other  per- 

s>  be  appointed  by  fuch  conftable  or  petty  conftable  of 

parHh  or  place  where  fuch  perfbn  was  apprehended,  or 

r  him  to  be  fent  to  the  common  gaol  ^,  or  houfe  of  cor- 

ioo,  till  the  next  feffions,  or  for  any  led  time  fuch  juftice 

1  dnak  proper  '^  not  under  fcven  days  ^ 

hrr  a  ftatote,  already  quoted,  32  Geo.  Ill,  c.  45,  has  in-  Ko  woman 
daoed  two  other  exceptions :  the  one  is,  that  no  female^  ^®  *'*^^*P* 
cfiAed  of  being  a  rogue,  vagabond,  or  incorrigible  rogue^ 
■c  any  jafticre^  or  at  the  feOions,  (hall  be  whipped  in  any 

*  Bat**  (Mr.  Born  obfenres)  juftice  for  a  certain  time,  as  for  fonr* 
f  the  A«tBef«  of  the  time  limit-  teen  dayi,  under  the  vagrant  a&,  is  a 
iiw  advcrtifing  him,  this  feems    commitment  in  emecutiom,  and  that  th« 
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S  ^      cafe  whatever  ^ :  the  other  is,  that  no  perfon  (hall  be  fii 
i^^c  5,  whij^ed  or  imprifoned,  who  (hall  not  have  committed  a^ 
vAoiANT  aft  of  vagrancy  withm  the  true  intent  and  meaning  ol  tbt 
aft  17  Geo.  II,  c*  5,  and  been  convifted  thereof.  a 

t 

Thus,  then,  any  one  juftico  or  magiftrate,  under  diefe  tbfp'  u 
tutes,  may  puniQi  rogues  and  vagabonds,  either  by  wBS^f 
ping,  or  by  imprifonment  until  the  next  general  feffioiiif. 
or  for  a  (horter  period*    Commitments,  under  this  aft^  ale' 

in  execution  **. 

-  for  When  offenders  are,  as  already  mentioned,,  conrnuttcft 
ther  puniih.  till  the  next  fef&ons,  the  juftices  at  the  feffions  may  furtlier 

.  order  the  rogue  and  vagabond  to  be  detained  in  the  houfis-of 

•fro^es.  correftion  to  hard  labour  for  anytime  not  exceeding  Gs: 
months. 

Of  incorri.  ^^  if  be  be  an  incorrigible  rogue,  for  a  further  time  nttk 
gtbkrogaes  exceeding  two  years,  nor  lefs  than  fix  months  ;  andy  duriii£ 
his  confinement^  to  be  whipped  at  fuch  times  and  places  mi 
they  (hall  judge  fiK  The  offender,  if  a  male  above  twehrc 
years  of  age,  may  be  (ent  to  his  majedy's  fervice  by  lea  Of^ 
land «. 

Bt  the  13  and  14  Charles  II,  c.  12,  $  23,  the  juftices^  in, 
fef&ons,  may  tranfport  fuch  rogues,  vagabonds,  and  ftui4|&. 
utioar''^  bcgg^fs,  as  (hall  be  duly  convifted  and  adjudged  to  be  iiK. 
corrigible. 

The  ftatute  contains  alfo  various  direftions  concemiiMf 
the  conveying  of  rogues  and  vagabonds  to  their  proper  pa* 
rifh  ^.     Wliich  regulations  being  found  infufficient^  it  waa> 

•  J3.  ^  17GC0.  n,c.5,f9. 

b  Duiif.  and  Eaft.  4.  v,  a»o.  Burn,        *  S  7>  8,  10,  ii, 
tic  Vagrants,  {  7. 
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i^*      certificate,  taking  the  petty  conftable's  receipt;  the  hig^ 
X7TH,  c.  5,  conftable  to  be  allowed  the  fame  by  the  treafurer  on  pafling^ 

Vagrant 


ACT. 


his  accounts,  on  his  delivering  up  fuch  certificate  and 


ceipt,  and  giving  his  own  receipt  for  the  fame  to  foch 
furer  \  the  fame  to  be  allowed  the  treafurer  in  his  accoonti^  ic 
on  his  delivering  up  the  vouchers  aforefaid.     And  if  the^ 
high  conftable  (hall  refufe  or  negle£l  to  pay  the  fame  on  do- 
One  juflice.  mand,  it  (hall  be  lawful  for  one  juftice,,  by  his  warrant,  to  h 
^'  levy  double  the  fum  by  diftrefs,  and  thereout  to  allow  the  ] 
^*  petty  conftable  the  fum  afcertained  by  the  Gertificate,**  and  i 
fuch  other  recompence  for  his  trouble,  lofs  of  time,  and  ex-  i 
pences,  as  the  judge  (hall  think  fit ;  the  overplus  to  be  le-- « 
turned  to  the  conftable,  on  demand.     And  in  cities,  townt 
corporate,  and  other  places,  where  there  is  no  high  conftaUe, 
the  petty  conftable  (hall  be  allowed  what  he  (hall  fo  pay  pur-   : 
fuant  to  fuch  certificate,  in  his  accounts,  on  delivering  up  : 
fuch  vouchers :  or  if  any  mafter  of  a  houfe  of  corredioo   \ 
(hall  deliver  fuch  certificate  and  receipt  to  the  treafurer,  thft 
treafurer  (hall  pay  the  fame  to  him,  taking  his  receipt  for  the  i 
fame,  and  be  allowed  the  fame  in  his  vouchers. 

And  by  the  26  Geo.  II,  c.  34,  where  the  high  conftable" 
hath  not  money  in  his  hands  fufficient  to  anfwer  the  faid 
expences,  the  treafurer  (hall  pay  the  fame  to  fuch  petty  con-^ 
ftable  on  his  producing  the  certificate,  and  fuch  other  vouch^ 
crs,  as  aforefaid.  ^   « 

What  is  to  What  is  to  be  done  with  fuch  offender  at  the  place  Uf 
with'^em  which  he  is  fent,  is  ftated  very  diftindly  in  claufes  i  z  and 
when  car-  xj^  •  ;  the  cafe  of  Scottifh  and  Irifli  vagrants  in  England,  in 
place  of  re- claufes  13  and  I4*»;  with  rcfpeft  to  lunatic  vagrants,  in 
»o^«l«  daufe  20  *=  J  the  penalty  for  lodging  vagrants,  in  §  23  *  5 
for  hindering  the  execution  of  the  vagrant  a£t  in  $  22* 

*  Appendix  I,  p.  cbuv,  dxx.  ^  Ibid, 

b  Ibid.  p.  clxviL  ^  Ibid« 


bt  order  to  defray  the  expences  neceflary  for  the  execu-      §  6. 

doo of  the  Tagrant  ad,  it  empowers  the  juftices  in  feflions  I'r'al'c. 5 

to  cade  foch   fums  as  (hall  be  neceflary  to  be  raifed  in  the  ^^^'^amt 

ACT* 

hmt  manner  as  the  general  county  rate  *•     In  Scotland,  the  ^    ' 
nrpcnce  will  be  defrayed  out  of^  what  is  called,  the  rogue  executing 

the  a  A  hoir 
ddnyedl 


Bt  danfie  adth,  it  is  provided,  that  any  perfon  aggrieved  App^ 
by  any  a£l  of  any  juftice  out  of  feflions,  in  or  concern* 
iag  the  execution  of  this  z€t,  may  appeal  to  the  next  general 
or  qnartcr-feffions  of  the  county,  liberty,  riding,  or  diviGont 
g^vii^  reafonable  notice  thereof;  whofe  order  thereupon 
ftaUbefinaL 

Bt  perfons  aggrieved,  are  underftood  fuch  perfons  as 
mt  by  the  ieveral  daufes  of  the  a£t  made  fubje£l  to  pu» 
oilkiiient  and  penalties.  It  was  determined,  therefore,  by 
At  court  of  king's  bench,  that  an  appeal  does  not  lie  to  4 
prifli  againft  a  vagrant  pafs  K  The  only  way  fuch  parifli 
bs  of  obtaining  redrefs,  is  by  obtaining  an  original  order  of 
two  juftices  to  remove  the  vagrant  to  the  place  where  he 
fliodd  be  lent ''. 

• 

*  $  33,  Appendiz  I,  p.  dzzz.  Lawrence  Jewry.    Bum,  tit.  Vag<- 

^  K.  ?•  Reogwooidy  and  K.  v.  St.    rant,  {  18. 

^  }  i^»  AppciMiix  I. 
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CHAP.  IV.  i,- 


-ija 


Of  that  Jurisdiction  which  rapects  the  Healthy  Safety^  and  Cm* 

vcniencff  of  the  Public. 


ft 

f  I.       I  ^TT^HE  general  ftatutcs  *  exprefsly  commit  to  juftioes  rf  ^ 

ou»  D^il-*'         ^    peace  to  •*  fct  down  order  in  the  country  for  go-  ^ 

9ASKS,       '<  veruance  tn  time  of  the  plague."     An  old  (latute  ^  has 

prefcribed  certain  rules  to  be  obferved  on  fuch  occafions  | 

witli  refped  to  (hutting  up  infe£led  4J>erfon8  in  their  houfes^ 

or  afligning  them  fome  place  'without  the  town  to  refide  | 

and  providing  for  the  fupport  of  thofc  who  '*  had  na  gttdct 

<*  to  finde  themfelf."    Juftices  of  peace  had  jurifdiAion  in 

this  matter  under  Britifli  ftatutes  likewife.    The  leading 

one  was  28th  Geo.  II)  c.  6  \  which,  however,  was  varied  ' 

*  Appendix  I,  p.  xxxvii.  charity,  was  referred  to  the  reg«b»  ' 

b   1457,  James  11,  pari.  13,  c  57.  lion  of  the  tlergy ;  and  it  was  ufual    ' 

It  nia>  be  noticed  as  curious,  in  the  in  oar  ads  of  parliament  to  fet  dowa 

phialcolofry  of  this  ftatute,  that,  with-  the  report,  without  drawing  it  ii^ 

out  fpeaking  of  the  king  and  parlia-  the  fomu^ity  of  an  ad  of  parlianten^ 

inent,  it  begins,  **  the  clergie  tbinh,**  See  1483,  James  III,  parLl3,  c.  90^ 

^c    The  reafon  is,  that  this,  as  an  91.    Sir  Geo*  Mackewe*9  Obfcrvih 

affair  to  be  govcnicd  )>7  Chriftian  tioiUi  p.  $X* 


• 
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S  l"      :givep  for  difchatgihg  the  ydTcis  who  hftve  oompUed 

FaniiliQient     The  obimatloa  of  the  regulations  if  enforced  by^tri 
penalties,  according  to  tlieir  refpe£live  importance;  the  11 
,y  ipMl^ri  or-olher  perfoti  on  boards  negle£Ung  the  tegvlati 
'  /C9i|taidedin  the  thirt^artthfefttoeveoneealmeirtbf  thcinii 
t^^tb^ha»  jbeenrat^n  infe£bed  placed  che  refufiiigsOtfnegl 
•        ..     ^i  within  a  ^pnvcnient  time  after  notion  to  repau^to  tfai 
.4. 1    V'.'  zarpt^  the efc^ng.i^bence,  and  refuAngtoxcUitm^lthe  vi 
counterfeiting  any  certificate  required  by  the  ftatute  ^  ; 
concealment,  or  .dandeftine  tconreTtnoe,  of  <  letters  or  gc 
op  41h^  %  from  kzat«ts,or  ihipskirKler  qiiaraiittne>  ori 
bezzlement  of  goods  performing  quarailtiiic^fl^-^libcfe 
(Joath.         fences  are  punifhed  capitally. 

,  '-..-  ,  »♦      -      •-. i        -•  ■  •"-  ,   ^    I       ■  ^Jj    '      '>•  •  '  *'  ■* 

-«■''■■ 

Penalty       '.  Qt^heh  ofiences are  puniihed  with  (fecial  pccMMityp^ 

tiefi^^^overable  at  the  fuit  of  the  Jordnrfvooatevor^anycfl 

.     oCibc;  cuitpms  K  Thus,  the  mailer's  qtuttiqg^^  fhip,  ftftciv 

ticepf  ita  being  liable  to  quaraatme  \  or  (idStiuigiOthersti 

fo^  or  not  carrying  the  Qiipe  in  time  to  the  phtoc'appQtBC^ 

5^1-  (ubje^  the  refpeQive  offenders  in  the  penalty  of  sooL  ibcrl 

acoL  The  penalty  is  aool.  fterling  for  omitting  at  fea  tohoift 

flag  as  required';  or  hoifting  the  ^gnal,whP^.BOC;tiaM 
or,  in  the  cafe  of  arrivals  from  foreign  part^^^mittingiM 
form  pilots  of  the  place  where  the  fhip  waj^  .loaded  '^  i  ,01; 
ftmng  to  anfwerthe  inquiries  of  the  proper  o^cer?;;  qr  q 
ting  a  fhip  after  it  is  known  to  be  liable  to  quarantine  1^;, 
without  the  order  of  the  officer  of  the  cuftoms,  landing  ff 
from  a  fhip  which  has  performed  quarantine  abroad '.  Pi 
CQndu£ling  vefTelsj  liable  toquarantine,  to  places  other  thand 


^  §  17  an4  z8. 

Ji%6. 

1§I4. 

q  §  IX.  Tofi 

b§i9. 

gS36. 

m  J  15. 

with  fix  momhi 

c  1  >3.  a7f 

h{2i. 

n  f  16. 

prifonmeat. 

d|30. 

i  §  Ibid. 

p|i6. 

r  {  z%. 

c$3X. 

k  Ibid. 

Cl.iy.       HsALrRM(f€ONVtfNIENCZ.  8t 

iflMimffiy  ans  f«bjeded  in  a  penalty  of  locl.  In  the  <:are  of 
tttf  pafm  landing  goods  or  letters  from  a  (hip  liable  to  ytt* 
ivm  quarantine ^ ;  or  receiving  the  fame  fo  landed^, — the 
is  difinedonary,  not  under  i col.  nor  abore  500I.' 


t«neTK9# 


.    b  Scnriatifl  dU  thefe  fiorfeitnies  and  penalties  tfe  recoreriible  JarllUic^* 
kftmoBuftkBdon  before  the  court  of  feffion,  or  by  ptofecutiotl  ^^°* 
Wave  the  court  of  jufticiary^  at  the  fait  of  the  tordadftkrate, 
or  any  oBtcer  of  the  cuftonv,  and  the  penalty  (hall  belong  Appiica-  ^   ^ 
iety  to  tfie  perlba  who  fnes,  and  the  other  to  the  king*.  ^^^^|^ 

Incafir'anyfoit  or^piofecutioHibid  conimenoed  at  the  in- 

ofiany  ofiiBer'af  thcriciftDms,  the  lord  advocate  tnay 
Sapfaaeeedings'theicin^."  T- '  •  .  • -,  '•  ■   >'• 

Axx  other  ofiences  (not  being  felony)  committed  againft 
AeyrorifiaBS/0f  tins  'ady  and  every  difbbedience  to  acily  aA 
of  eonocil  relative  thtveto^  for  which  no  fjpedfie  penalty  is 
ytiieJ,  mslybe  puniihed^  by  any  twojaftices  of  the  county  T^^, 
aherc  xt  ia  ooauniixed>  by  a  fiiie,  not  exceeding  50I.  fteriing^S  powenc 
ofimpriibiinient,  not  exceeding' three  months,  atthe  difcre^ 
tin  of  the  two  jnftices^  who  have  heard  ahd  determined  the 

Art  ofiences  cbnc^rning  the  performance  of  quarantine, 
wheAir  cotnfnitted  witlun  the  body  of  any  county,  or  on  the  Forom. 
Ii^h  feas,  or  elfewhere,  may  be  tried  in  any  county  in  Eng* 
land  or  Scotbnd  refpeAivcly  ^.  A£tion  is  not  competent 
alter  the  elaple  of  two  months  \  '  If  the  defender  is  acquit- 
ted, he  gets  treble  cxpcnces '. 

•  1 51.  •  §  23.Thi8  penalty  it  to  be  reco- 

b  n>id.  xertd  and  divided  in  the  fame  maiu 

c  I  34.  OCT,  with  tiie  fpecific  penalties  already 

d  J  9^  mentioned. 

^  i^Z'    <  $  42.    h,  Ibid.    )  Ibid. 
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4  **  ,  n.  It  is  iikewiCe  the  diitf  of  juftket  of  peace,  sMid  jotiier 
'.  inagiftratesy  to  prstYtxit  the  expofufe  of  anwholefimie  a& 
snents  to  pubEc  fale.  Our  2dftcient  legidature  feeinB»  in  parr 
ticular,  to  bare  been  extremely  anxious  for  the  pwrtty  ef 
their  wine*  The  felling  or  buying  corrupt  wine ;  the  mixing 
'  dP  wine  or  beer  was  prohibited  under  the  pain  of  ideath'. 
innkeepers  were.prolubiied  from  mixing  their  ^noi,  under 
ihe  pain  df  efcheating,  or  forfeiting,  all  the  wine  faeloB|^«g 
10  them*.  - 


FORESTAL- 
LING AMD 


1MC2. 


j  J.  HI.  Care  was  alfo  taken  that  the  public  fhould  not  want 

'-*  ft  plentiful  Ttippiy  of  provifiohs.  Hence  the  vanoin  segila* 
KhGRAT-  VOX&  ixxt  enootuaging  fairs  and  markets  ^,  and  the  fetefc  9»- 
nifhments  denounced  againft  foreftaliers  and  regretecec  a$  f0 
whom  the  general  ftatutes  ordain  ^juftices  "  to  inform  th^ 
^*  king's  majeiby's  council,  or  bigh  trea&isr,  or  advocate^  at 
^*  ieaft  once  erery  year,  that  order  may  be  taken  widi  thete 
*'  conform  to  the  a£tt  of  parliament  ;**  which  ads,  duriog 
the  iate  calamitous  circumftances  of  the  coutury,  were,  £or 
Jihe  moment,  drawn  from  the  happy  obfcurity  in  which  thcf 
had  long  remained,  in  confequence  of  the  impcored  ftateiof 
our  agricnltnre  and  manufadiures,  as  well  as  of  the  moiie  & 
be^^^and  enlightened  policy  of  the  prcfent  age  «. 

FoRESTALLBRs,  according  to  fir  John  Skene^  are  proper- 
ly thofe  V  ^^  preocupies  and  byes  merchaodife  before  k 
<^  cum  to  the  mercat,  or  ftalle,  or  place  quhair  it  fiUd  be,  or 

^  1482,  83.  to  prevent  the  public  market,  and 

d  X551,  XI;  1581, 126.  metaphorically  to  interrupt  in  gen* 

^  Leges  Burgorum.  91,  Sec,  cral. 

f  Appendix  I,  p.  liv.  Rfgrating,  according  to  the  fiuM 

g  l*he  word  foreiUlling  is  the  fflme  author,  is  derived  from  rr,  ^grnifi*  aad 

with  the  Saxon  forettaUtrj  from  fttt  the  French,  ^rarer,  to  grate,  or  icn|ieS 

(before)  and  stall^  a  {landing  place  or  and  ingrofllog  is  from  in  and  gnifili 

department,  and  fignifies,  according  great,  or  whole. 
t«  Bum,  to  market  before  the  public, 


i 
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S  %'      smd  the  third  part  to  the  fheriff,  or  officer  of  the  ihire^  pro* 
UNO VicD*  ^^^»  bailies^  and  officers  of  the  boroughs,  or  to  any  other 
KBORAT-    who  finds  them  adding  contrary  to  this  ftatute.    By  15409 
€•  989  it  is  ordained,  that  no  perfon,  either  to  borough  or  to 
land,  (hall  buy  any  kind  of  fi(h  at  market,  nor  in  other 
places,  *<  to  packe  or  peile  till  eleven  hours  of  the  day}"  and 
that  from  this  time  till  two  o'clock  afternoon,  it  ihall  be  hiw* 
ful  to  buy  fifli,  and  to  pache  and  peile  the  fame,  as  they  think 
mod  expedient;.    This  a£l  contains  fome  other  things  ttnn&» 
ceflary  to  be  here  mentioned^  and  concludes  with  enafUng^ 
that  the  provoft,  aldermen,  and  bailies,  of  boroughs,  (hall 
vifit  the  markets  every  market  day,  and  fet  a  price  on  all 
kinds  of  fifh,  according  to  the  time  :  and  that  they,  befidet^ 
diligently  inquire,  if  any  perfon  whatever  gives  arles  or  m^ 
ney  on  any  kind  of  fi(h  which  is  brot^ht  to  market,  for  the 
purpofe  of  making  them  to  be  fold  at  a  higher  price»  and 
that  they  take  and  punifh  fuch  perfons  as  fore(UUers  and 
regraters,  contrary  to  the  interefts  of  the  public.     And  hj 
c*  113  of  the  fame  parliament,  if  any  foreibdlers  be  appro* 
hended,  foreftalling  any  kind  of  merchandize,  victuals,  poul- 
try, or  goods  whatfoever,  within  the  freedom  of  borough,  the 
officers  of  the  borough  are  to  efcheat,  or  forfeit,  fuch  goods^ 
the  one  half  to  the  king,  and  the  other  half  to  the  borough. 
The  magiftrates  of  boroughs,  and  none  other,  are,  by  dita 
a£l,  to  puniih  foreftallers  within  the  fame.     By  15  791  c.  St^ 
all  thefe  a£is  are  ratified,  and  the  magiftrates  of  boroughs 
are  conftituted  the  king's  juftices  for  the  execution  of  them. 

None  of  thefe  ftatutes,  however,  contained  any  pro<« 
per  definition  of  either  of  the  ofiences  of  foreftalling  or 
of  regrating.  To  remedy  this  defe£t,  the  ad  1592,  c.  150, 
wluch  is  a  liters^  tranfcript  of  the  Englifh  ftatute,  5  and 
6  Edward  VI,  c.  14,  on  the  narrative,  ^*  forafmuch  as  fun- 
^  dry  z(k%  of  parliament  have  been  made  for  puniihment 
^^  of  foreftallers  and  regraters,  being  very  pernicious  mem*/ 
y  bers  in  the  common  weal ;  yet,  becaufe  it  has  not  beei^ 


86  0/tbe  ?0LiCK^  BookUL  i 

§  3-    '  ^  repute  and  holden  ^  yet  the  Ubel,  in  that  genexality,  Aalk  i* 

1.1MO  AJiD  ^*  (land  relevant,  and  the  peribn  accufed  to  be  piie  lo  thp  i: 

KBOAAT-    <f  knowledge  of  an  aflize :  and  if  they  come  'm  will,  ov  bw  : 


^'  convi£led  by  an  affize,  for  common  foreftaUing  and 

**  grating  of  markets^  they  ihall  incur,  for  the  fifft  faukf  Aft  9 

**  pain  and  unlaw  of  forty  pundes,^  and  fliall  find  fimtf  tv  : 

'<  abftain  in  time  comingi  under  the  pain  of  a  haodtcS^  \ 

^'  merks :  and  if  he  fall  again  in  the  fecond  faulty  tbe  ptao^  ] 

^<  cipal,.  and  his  furety,  to  incur  and  pay  the  {aad  fum  oi  a^  ij 

**  hundred  merka ;  and  for  the  third  fault,  the  oflfiBader  be«  1 

^'  ing  convidiy  or  come  in  will,  to  tine  and  forfeit  ail  Ut'  ^ 

^'  moveable  goods,  to  be  inbrought  to  our  Sovereign  lovd't-  . 

^'  ufe  as  efcheat :  and  the  juftice  courts  or  aires,  for  the  cf«'  j 

^'  £c£k  forefaid,  to  be  holden  every  year  twice."  , 

Sir  George  Mackenzie  (ays,  foreftallers  are  either,  ift^^  . 
thofe  who  privately,  or  by  entering  into  focieties,  buy  up myk.  , 
goods,  upon  deGgn,  that,  by  making  themfelves  nufton  ofi  \ 
the  commodity,  they  may  exa£i  fuch  rates  for  them  aa  thep 
think  fit  ^  as,  for  example,  a  perfon  ofiering  to  buy  all  the 
falmon  in  Scotland,  and  dealing  with  all  perfons  who  hanrO' 
any  to  fell  ^  or«purchaGng  up,  in  this  manner,  butter,  cheeiey 
eggs,  &c*     adly,  Thofe  who  buy  any  commodities  comings 
to  market,  before  they  are  brought  to  the  pubKc  ftall,  or 
place,  where  they  ought  to  be  fold.    3dly,  Thofe  who  ad« 
vife  fellers  to  raife  their  prices,  or  difiuade  them  from  cam« 
Ing  to  a  public  market    But  it  is  happily  unneceilary  to  fbl* 
low  him  in  the  full  difcuffion  he  gives  this  fubje£l.     The. 
court  of  feffion  lately  delivered  an  unanimous  opinion,  that- 
the  flatutory  offence  confifled  entirely  in  buying  up  conuoo*^ 
dxties  actually  on  their  way  to  market  ^. 

i  4*  IV.  On  the  fame  account,  magifbrates  are  authorized,  <nu. 

^particular  occafions,  to  reftri£l  individuals  in  the  ufe  of  tfaciv^' 

^  x8oX|  February,  Town  of  Ayr. 


.JICC9  detrimen- 
;<;nce  he  may  Izw- 
^rouadSf   thougli'the 
liiat  improTCinent  flwuld 
:viiemcnt;  but  he  mnft  not 
of  water  than  is  nectSxcj  for 
.  ii  ufe  would  be  merely  in  emuU-  muH  not 
;iild  a  fcncci  by  the  fide  of  a  river,  to  f^. "  ™ 
■•  ^  ground  by  the  orcrflow  of  the  water,  am. 
..  damage  fliould  happen  to  his  neighboor, 
e  whole  orcrflaw,  in  time  of  flood,  upon  the 


Lb  »»»«..',  !>  proprietor  was  found  intltled  to  build  a 
In  tat  burning  lime,  upon  the  very  extremity  of  bis 
^  ■khoogh  it  made,  his  neighbour's  dwelling  very  ua- 

tt  die  oiay  be  legally  made  of  a  runniog  ftream,  is  RmtMv 

.k^tk.  I,  f  9.  principle  of  thii  dedfioM  tDoll  have 

,  J^>  I74I>   Fn^lwtto.  been,  ihat  the  tdln  mi  M1I7  oScDfira 

t,    ^af^}Kauxil  Id  the  DtA.  aad  diljgrccible.    For  ■  brick-kiln, 

•  bsatlmdDot  lairfiil  to  fitoucd  on  the  eitremit]'  ct  cue'* 

fHMioa  IB  ibe  Wvnu.     Ac-  property,  hinng  daoe  real  iaioagt 
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i  4-  fometimes  a  matter  of  difficulty.  We  had  before  occaCon  I 
notice  the  vlQ,  of  parliament  agaii^ft  fteeping  lint  in  runnii 
water,  and  fir  George  Mackenzie's  idea,  that  no  fuch  pn 
hibition  would  be  competent  at  (ionhmon  law  ;  but  the  cooi 
of  feffion  have  fince  pronounced  two  decifions  rather  of  a 
oppofite  tendency ;  confidering'  that  the  *^  primary  ufe  i 
*'  water  being  in  drink,  no  proprietor  was  intitled  to  emplc 
*'  the  water  paiBng  through  his  ground  in  any  purpoC 
^  which  could  defeat  that  primary  ute  to  others  who  hs 
•*  before  enjoyed  it  *." 

Koiiaiicet  Propertt  within  borough  is  under  ftill  greater  reftri£Moi 
JJLj^  as  the  magiftrates  may  there  prevent  ufes  of  property  whL 
could  not  be  interfered  with  in  the  country.  ^Fhus  a  fe 
cing  fchool**;  a  blackfmith's  forge,  in  an  upper  ftorc 
though  vaulted  ^  ;  a  wright's*  (hop,  and  timber-yard  *• ;  t 
flaughtering  of  cattle  in  a  back  area  « •,  a  printing-houfc 
the  floor  of  a  tenement '  ^  have  been  all  found  by  the  cot 
of  feffion  to  be  nuifances  within  borough. 

**  it  is  enough  if  it  renders  the  en-        d  Feb.  %6,  1762,    Proprietors 

**  joyment  of  life  and  property  un-  Carrubber's  dofe  againil  Reoch.  d 

**  comfortable;*'    and  the  court  of  Dec 

feffion  feemed  to  take  a  fimilarview        ^  May,  1794,  Palmer  againftKfi 

of  the  law  in  the  late  cafe  refpcAing  mtllan.    In  this  cafe  the  court  fooi 

a  manufa6lory  at  Portobello,  which  the  defender  intitled  to  expofe  h 

was  extremely  offeniive  to  the  whole  meat  for  fide  in  the  front  area  (sb« 

neighbourhood,  by  the  operation  of  nine  feet  wide  in  front,  diyided  fro 

boiling  bull's  blood.  Jamiefon  againft  Nicholfon's  ilreet,  Edinburgh,  by 

Hillcoata,  July  1800.  parapet  wall),  provided  he  ere^ed 

*  Nov.  1 791 1  Miller  againil  Stein,  (bed  over  the  place  on  which  it  n 

and  Ruflel  againft  Haig.     In  thefe  hung,  and  paved  the  area  with  ftooi 
cafes  the  rivers  were  polluted  by  the        ^  March  2,  z8oa,  Robertfon  agaii 

refufe-water  from  a  diftiUery.     In  Pillans.     But  the  learned  repofft 

the  laft  cafe  the  interlocutor  was,  up-  renurkii,  that  "  tome  of  the  ju^l 

on  the  circutAftaaces  of  the  cafe,  ap-  **  were  moved  by  certain  fpeeick 

pealed  and  reverfed  in  the  houie  of  *<  in  the  cafe.**    Still  more  Mnji 

lordsu  croachment  on  the  public  ftreet.    I 

^  February  14,  1756,  Fleming  a^  W.  Forbes  againft  Ronaldfon,  Mu 

galnft  Ure.    Falconer.  3,  Z7S3.  Sometimes  even  though  ik 

^  June  2io>  Z756»  BLialoch  againft  ported  by  40  years  pofieffioQ  $  Jiil| 

Robertfon.    FacColL  17801.    Sid.  vol  iv«  Pub^pol 
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In  like  manner  the  buiklings  are  regulated*  A  fpecial  { x* 
afijifldcedf  was  pafied,  regulating  the  mo4c:  of  building  in 
tktown  of  Edinburgh  *.  But,  at  common  law,  magiftrates 
CO  prarcnt  any  thing  taking  place  in  the  principal  (Ireets 
ibt  is  offenfive.  Thus,  a  building  in  a  principal  ftreet,  with 
pBZzas  below  for  the  merchants  to  walk,  and  for  commodi- 
tbto  be  expofed  to  fole,  was  ordered  to  be  removed,  as  an 
<Bcroachment  on  the  public  ftreet  ^. 

Bt  the  Englifh  law,  no  zGticfn  lies  for  removing  a  public 
« common  nuifancc,  but  an  indifkment  only.  Our  law 
te  not  adopt  this  principle  ;  but  here,  as  well  as  in  the 
»l»lcdo£irine  of  fervitudcs,  is  guided  by  the  very  different 
iniciplcs  of  the  civil  law.  Thus  the  intrufion  on  the  high 
fctt  of  Montrofe  by  piazzas,  and  the  ereftion  of  (hops  in 
tk  piazzas.  High  ftreet,  Edinburgh,  both  above  mention- 
ol)Were  removed  at  the  inftance  of  private  citizens. 

*  1698,  c  8. 

k  Fd>.  37. 176^9  Magtilratet  of  Montrofe  againft  Scott. 
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M-      ^*     A  ^I^  other  matters  of  this  nature,  the  regulabo 
iLifts.  JLjL  the  grain  and  bread  was  not  overlooked. 

The  IhcrifFs  and  ftewarts,  in  their  refpe£live  jurifdifii 
have  been  in  the  pradice,  for  time  immemoriali  to  ftrik 
February,  the  fiars  that  is  to  fix  the  price  of  grain  foi 
preceding  crop ;  according  to  which  fiars  all  bargains  ar 
gulated,  whether  the  parties  have  not  fixed  any  price,  or 
exprefsly  made  a  reference  to  the  fiars.  This  matter  i 
gulated  by  an  a£^  of  federunt  of  the  court  of  feflion  *. 
ptirpofe  of  ftriking  is  to  afcertain  the  current  medium  pi 

*  lift  December  2713.     Ad  de-  en  proceflies  that  come  before 

Glaring  aud  appointing  the  manner  and  the  fubordinate  judicatoria 

of  ftriking  the  ihertfif-fiari.  that  there  it  a  general  compUii 

The  lord*  ofcouncil  and  feflion  confi-  the  faid  fiars  are  ftruck  and 

deringthattheufeofthrflicriff-fiarsis  out  by  the  iherifis  without  dv 

to  liquidate  the  price  of  visual  in  div-  and  inquiry  into  the  current  id 
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n.  The  aflize  of  breadf  again,  is  fixed  from  time  to  time      f  1. 
Ij  die  magiftrates  within  the  refpe£live  royal   boroughs. 

irica;  and  thatvhen  (bme  iheriffi  ratioDaUy  be  concluded  by  men  of 

jMcced  in  ftriking  the  fiar*  by  way  (kill  an  1  ezpcriimce,  what  oughr  to 

tf  iDfoelk,  yet  thej  g^t  not  faffictent  be  eftablifhcd  as  the  juft  fiar  prices 

to  the  jury ;  and  that  other  for  the  faid  crop  ;  and  any  perfons 

•rbttrarily  and  with-  then  prefent  may,  in  open  coon,  and 

IB  ioqocfl ;    apd  that  fome  of  no  otherwife,  and  obit- nriog  due  or^ 

entirely  n^led  to  ftrlke  fiars,  der  and  refprd,  offer  information  to 

^hich  creates  great  uncertainty  and  the  jury  concerning  the  premifet,  and 

delay  and  czpeoce  in  the  ad-  coooerning    the    evidence    adduced, 

of  jnftice.  or    that   might  be  adduced    before 

Hierefare,  the  faid  lords  do  hereby  them :  and  if  it  appear  to  the  (heriff 

and  reqturc  the  fheriffs  of  or  his  deputes,  or  to  the  jury,  that 

and  their  deputes,  yearly,  the  adducing  of  proper  evidence  has 

the  4di  and  loth  of  Februa*  been  any  way  diiappointed,  or  that 

19;  IB  femnfMin  before  them  a  com-  the  evidence  adduced  is  defedive,  the 

|lleat   BBBibcr    of   perfons,    living  faid  Iheriff  or  his  deputes  ihall  ad- 

^riAm   die    flieriffdom,   who   have  journ  the  jury  till  a  certain  and  pro- 

kwvledge  and    experience    of   the  per  day,  that  fufficient  evidence  may 

and  trade  of  vi^al  in  thefe  then  be  laid  before  them ;   and  the 

and  from  them  to  chufe  fif-  jury  being  duly  fworn  before  the  evi- 

IBB  men,  whereof  not  fewer   than  dcnce  be  cnrerci    upon,  when    the 

tif^  (hall  be  heritors  to  pais  upon  fame  is  concluded,  the  faid  jury  Oiall 

Ae  inqaeil,  and  return  their  verdi<ft  be  and  remain  incloied  till  they  have 

iB  dK  evidence   under-written,   or  finifbcd  their  verdid,  which  they  fhall 

ikir  own  proper  knowledge  concern-  return,  ijigned  by  their  chancellor  and 

■g  the  liars  fior  the  preceding  crop,  clerk,  to  the  iheriff  or  his    -eputes 

sf  ewcry  kind  of  vi&ual,  of  the  pro-  at  the  time  and  place  fixed  for  that 

M<if  thstiheriffdom  :  and  the  iaid  purpofe  by  the  faid  iheriff  nr  his  de- 

■crifi  and  their   deputes  ihall,   to  putes,  when  the  iaid   jury  was  in- 

fc  (aat  time  and  place  unto  which  clofcd  :  and  the  faid  iheriff  or  his  de-> 

k  jvy  is  called,  alfo  fummon  the  putes,  ihall,  on  or  hrfure  the  firil  day 

l^fnft  witDeiles,  and  adduce  them  of  March,  pronouiice  and  give  forth 

*^in  other  good  evidence  before  fcntence  according  to  the  faid  ver- 

«Ud}iiry,  concerning  the  price  at  di^,  determining  and  fixing  the  fiar 

^^  the  feveral  forts  of  visual  prices  for  the  crop  preceding,  of  each 

■*tWco  bought  and  fold,  efpectally  kind  of  visual,  of  the  produce  of  that 

■Bthc ift  of  November  inunediate-  ihcriffdom  And, farther,in  fuch  (hires^ 

f|BMe£i|g,  until  that  day  ;  and  al-  where  the  ufc  and  cutom  has  been, 

•OQccxttng  all  other  good  grounds  or  where  it  may  now  be  found  nccd- 

*K*|iiBiuu,  irooi  whence  it  may  ful  and  convenient,  to  ilrike  diier* 

Gx 
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^  J^*-       And  this  matter  being  now  entirely  regulated  by  Britifli  ft 
tutesj  we  take  this  chapter  from  Dn  Burn. 

Former  The  ftatute  3 1  Gco.  II,  c.  29,  repeals  all  the  former  la." 

cd  "*^^*^ '  relating  to  the  aflize  of  bread,  and  re-ena£l8  the  fame,  Vi 
additions  and  amendments.  *<  Which,  throughout  the  who 
•*  is  a  very  regular  and  judicious  adl ;  fo  that*'  (fays  B 
Burn)  "  the  author  hath  nothing  more  to  do  than  to  abric^ 
<^  the  fame  in  the  order  as  it  (lands :  not  being  able,  i 
"  point  of  method,  to  altAr  it  for  the  better," 

Power  to  To  the  intent  that  a  plain .  and  conftant  rule  and  metho 
fj2e.  *  ^^y  be  ^u^y  obferved,  in  making  and  afiizing  of  the  ferec 
forts  of  bread  which  {hall  be  made  for  fale,  in  any  plac 
where  an  aflize  (hall  be  thought  proper  to  be  fet ;  it  is  ei 
afted,  that  it  (hall  be  lawful  for  the  court,  or  for  the  perfi) 
or  perfons  herein  authorized  to  fet  the  aflize  of  bread,  to  £ 

ent  fiars,  according  to  the  different  ftridly  require,  the  fheriffs,  and  tin 

qualities  of  the  feveral  forts  of  vie-  deputes  and  clerks,  pundually  to  (D 

tual;  the  faid  ufe,  which  experience  ferve  theprcmifes;  and  that  the^fil 

has  (hewn  to  be  good  and  profitable,  be  alfo  obferved  by  the  ftewardft 

iiall  be  continued  or  introduced  by  Kirkcudbright,  and  of  Orkney  I 

the  fcvcral  {htriffs  refpedtively,  and  Zetland,  and  their  deputes  and  dl 

the  fi*id  different  fiars  fhall  be  fixed  clerks;  and  that  the  faid  (heriffti 

and  determined  as  the  other  fiars  in  flewards,    their  deputes  and  clef 

manner  above  a])pointed.    All  which  do  begin  the  obfervation  thereof 

fiars  the  faid  (her iff  or  his  deputes  February  next,  as  they  regard  I 

Ihall  forthwith  record  in  their  books,  will  be  anfwcrable  for  the  due  es 

and  their  clerks  (hall  give  extrads  cution  of  their  offices.     And  the  I 

thereof  to  any  perfon  who  aiks  the  lords  appoint  this  adb  to  be  fortlr^ 

fame,  and  that  for  the  payment  of  printed  and  publifhed ;  and  the  dA 

fevcn  (hillings  Scots  money,  and  no  of  fe(fion  are  to  give  an  extra<^  tftt 

more,  for  the  whole  fiars  of  one  year,  of  to  each  (herifT  and  fleward-^ 

And  the  faids  lord<  of  council  and  aforefaid  gratis,  te  the  end  it  mtj 

feffion,  that  theadminiftrationof  juf-  recorded  in    the    faid    (herifft   I 

tice  in  the  court  of  feflion,  and  fubor-  ftewards  books,  which  the  faid  I 

dinate  courts,  may  no  longer  fuffer  riff  and  fleward-clerks  are  hereby 

by  the  negligence  and  dcfeds  above  joined  to  do  accordiogly. 
mentioned,  do  hereby  appoint,  and 
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eraibert^in  in  any  place  within  their  juriicli^iiony  the  affize 
2ii  weight  of  all  forts  of  bread  which  (hall  be  made  for 
tkf  or  cxpofed  to  ^fale,  and  the  price  to  be  paid  for  the 
im,  when  and  as  often  as  they  (hall  think  proper  *.  And 
itm  refpe£t  (hall  be  had  to  the  price,  which  the  grain, 
oeal,  or  flour,  fliall  bear,  in  the  market  or  markets,  in  or  near 
totk  places  for  which  fuch  adize  (hall  be  fet  ^  ;  and  mak- 
if  reafonable  allowance  to  the  bakers  for  their  charges,  la- 
bor, and  profit,  as  they  (hall  deem  proper  ^,  Where  an  af- 
bt  (hall  be  thought  proper  to  be  fet,  no  perfon  (hall  make 
iorfale,  or  fell,  or  expofe  to  or  for  fale,  any  fort  of  bread, 
ocept  wbeaten  and  houfehold  (other wife  brown  bread ),  and 
Ui  other  forts  of  bsead  as  (hall  be  allowed  ki  the  aiTize  : 
k  where  it  hath  been  ufual  to  make,  or  the  perfons  fetting 
Ac  affize  (hall  allow  the  making  of  bread,  with  the  meal  or 
tm  of  rye,  barley,  oats,  beans,  or  peafe,  or  of  any  fuch  dif- 
faot  forts  of  grain  mixed  together  ;  the  fame  may  be  there 
ttk  and  fold  accordingly  :  and  if  any  perfon  (hall  offend 
is  the  premifes,  and  be  convicted  thereof,  by  confefTion,  or 
o&of  one  witnefs,  before  any  magiftrate  or  juftice  within 
tk  Emits  of  their  jurifdidion,  he  (hall  forfeit  not  exceeding 
40s.  tor  lefs  than  20s ^.  And  in  every  place  where  an  affize 
Ibli  be  thought  proper  to  be  fet,  the  affize  and  weight  of 
diefaferal  forts  of  bread  which  (hall  be  there  made,  ihall  be 
let  according  to  certain  tables  ^. 

■  31  Geo.  II,  c.  29,  §  ».  ^  Idem, 

k  Idem.  **  }  3- 

*  Of  the  affixe  and  price  of  bread  made  of  \\hcat — 
hictof 
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EvBRT  alExe  which  Ihall  he  fet,  in  3117  citTi  town,  coi] 
rale,  hundrci),  (iivirion,  liberty,  Tape,  or  wapentake,  QiaU 
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»«h 

In  the  6r(k  coIurio  ii 

thebunKlof wheat, Wmchefterme*-  inclodedi    »bJ  m  ibc  oeit  t 

fure,  liom  t>.9il.  to  t4>.  6d.  a  btiflicl,  lomoi  an  the  vrigbtt  of  the  fcJi 

the  allowucc  of  the  sugillruci  or  loaTCi :  tbcii,  id  tb«  other  tolia 
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^1  km  MToirdnpob  weight,  and  not  troy  weight ;  and  in  the  f  ^ 
'  popartions  direded  by  the  faid  tables,  or  as  near  as  may  be; 
sod  the  (aid  tables  (hall  extend  as  well  to  fuch  bread  which 
Aall  be  made  of  the  flour  of  wheat  mixed  with  the  flour  of 
ttlier  grain,  as  alfo  to  bread  which  (hall  be  made  with  the 
loor  of  other  grain  than  ^eat,  which  (hall  be  publicly  al- 
loved  in  any  place  to  be  made  into  bread  ;  and  the  aflize  of 

mt  the  fntu,    80  thst,  for  ejuunple,  higher  than  is  allowed  by  this  table, 
M  die  price  of  wheat  is  51.  a  bu(hcl,  when  it  ihall  fo  happen  chat  the  far- 
ad the  magiftrate's  aUowaoce  is.  6d.  thing  is  fplit. 
IS  dte  baker  for  baldiig;  then  oppo-        And  mag^Arates  and  joflioes  being 
fittto^id.  in  the  fixil  column, will  to  fct  the  affize  and  fii  the  price  of 
k  Cbad  the  weight  and  prices  of  the  fcveral  loaves  of  bread,  having 
ilriefcn]  loavea.  refpcA  to  the  price  which  the  grain. 
And  aa  the  weight  of  the  penny  meal,  or  flour,  of  which  the  lame  are 
krf  is  hen  mlj  fpecified,  the  weight  made,  ihall  bear  in  the  market  $  but 
«f  hrgcr  loaves  may  be  eafily  afcer-  no  provifion  being  made  how  they 
iBKd  by  additimi ;  at,  for  eiample,  ihall  know  what  price  the  refpe^ve 
a  twopcasy  loai  (when  wheat  is  at  forts  of  meal  and  flour  ihould  be 
tk  fine  rate)  ia  twice  as  much  as  efteemed  to  bear,  in  proportion  to  the 
depeaayloaf,  the  fizpennyloaf  fix  price  of  wheat;   they  are  therefore 
tinn  m  ouich,  and  the  eighteen  pen-  to  uke  notice,  that  the  peck  loaf  of 
Bj  haf  cigfatceD  thnes  as  much.  each  fort  of  bread  is  to  weigh,  when 
Mtte^  the  wheaten  loaves  are  three  well  baken,  171b.  6oz.  avoirdupois 
Wths  of  the  weight  of  the  houfe-  weight  (which  confiils  of  j6  drachms 
kU  kavcs;   and  if  the  magift rates  to  the  ounce,  and  16  ounces  to  the 
«jiiioe» ihall  think  fit  to  allow  any  pound),  and  the  rcfl  in  proportion  ; 
d  the  white  losvet  of  the  price  of  and  tliat  every  fack  of  meal  or  flour 
w  penny  or  two  pence,  they  are  to  is  to  weigh  z  cwt.  and  a  qrs.  neat ; 
«q|h  three  fourths  of  the  weight  of  and  that  from  every  fack  of  meal  or 
Ae  wfaeaten  loaves  of  the  fame  price,  flour  there  ought  to  be  produced,  on 
And  note,  that  the  prices  of  the  an  average,  20  fuch  peck  loaves  of 
fcoofiebold  loaves  are    always  three  bread;  and,  by  obferving  the   faid 
fcvths  of  the  prices  of  the  wheaten  rule,  magiflrates  and  jufliccs  may,  at 
kavcs;  and  where  it  fliall  be  thought  all  times,  know  if  the  baker  hath 
fnpcr   to    alk>w  of  half  quartern  more  or  lefs  than  the  allowance  ihcy 
l»fes,  the  prices  of  fuch  loaves  (if  intend  to  give  him. 
Ud  fiagly)  are  to  be  half  a  farthing 

G4 
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iiiL      ^"  ^^'^  tnized  bread  (hall  be  fct  as  near  as  may  be, 
ing  tu  the  Cud  tablet  (§  5.}. 


Tliit   table    is  divided   into   tlircc  lowancetbereto;the»mountof which    - 

columns:    column  firtl  conlaiai  the  bi:in),Moundinc<ilunmfirfi, the  weight 

piicci  of  the  bnfhel  of  grain,  the  al-  vrLich  the  loaves  ought  to  be  will  be 

fowancc  Cor  baking  included;  which  /ouud  under  the  column  No.  1 ;  md 

]^icci  arc  adapted  fo  at  to  ftrve  ei-  the  price  of  the  rcfpeflive  peek  loaTci 

thtr    for    the  WiDcheder   bufliel   of  (which  arc  toweigh  17  lb.  6oi.e»ch) 

rye,  barley,  oali.b tans,  miDin  (other-  under  No.  3, 

iife   mircellany,   confitting   of    two  Kiample  1  when   the  price  of  the 

third,  wheal,   and   one    third   rye;)  bi:(hel  of  bitlcv  in  the  market,  witK 

the  price  of  either  of  which  bufhels  the  al]o»ance  lo  the  baker,  ii  4s.  look 

In  the  market  beingkno'wn,  the  ma-  f.ir  thai  fum  in  columu  fitll ;  and  un- 

jillratei  are  to  add  the  intended  al-  dec  their  rerpcflivt  titlts  iu  '.lie  fame 
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The  prices  which  the  feveral  kinds  of  grain,  meal,  and      {  %. 
Swr,  allowed  to  be  made  into  bread,  fhall  iona  fide  fell  for  ^"'^'• 
is  the  markets  or  places  in  London,  where  fuch  grain,  meal,  prjcesof 
ffid  flour,  (hall  be  publicly  fold  during  the  whole  market,  grain  bow 

J  •      1         •  \  e        •  -1  to  be  certi* 

2Qd  Dot  at  particular  times  thereof,  or  on  particular  con-  fied  -^  |^q, 
ttaOs  only,  (hall  from  time  to  time  be  given  in,  and  certi-  ^°"' 
ied  on  oath,  on  fome  certain  day  in  every  week,  as  the  court 
of  mayor  and  aldermen  (hall  appoint,  by  the  mealweighers 
of  the  faid  city,  or  fuch  other  perfons  as  the  faid  court  (hall 
(fired;  and  fliall  alfo,  on  fome  certain  day  in  every  week, 
to  be  appointed  by  the  faid  court,  be  entered  by  fuch  meal- 
vdghers  or  other  perfons  to  be  appointed  as  aforefaid,  in 
writing  under  their  hands,  in  fome  book  for  that  purpofe,  to 
be  provided  by  the  faid  city,  and  kept  at  the  town-derk's  of- 
fice. And  the  next  day,  after  every  fuch  price  (hall  be  fo  given 
ID  and  certified,  the  adize  and  weight  of  all  forts  of  bread  to 
be  fdd  or  expofed  to  fale,  and  the  price  to  be  paid  for  the 
&zne,  fiiall  from  time  to  time  be  fet  by  the  faid  court,  if 
then  fitting ;  if  not,  then  by  the  mayor  of  the  faid  city. 
And  the  a(Sze  fo  fet  (hall  take  place  from  fuch  time  as  the 
^  court  (hall  order,  and  be  in  force  for  the  faid  city  of 
London  and  the  liberties  thereof,  and  the  weekly  bills  of 
mortality  (the  city  of  Weftminfter  and  liberties  thereof,  the 
borough  of  Scuthwark,  and  weekly  bills  of  mortality  in  the 
couDty  of  Surrey,  excepted),  uiuil  a  new  or  other  aflTize  in 
London  (hall  be    fet.     And  after  the  fetting  of  every  fuch 

Ik  wSl  be  found  the  weight.^  which  coarfe  fort  of  maflin  or  mifcellany 

dk  A-venl  afiize  barley  loaves  ftiould  grain,  CQiififling  of. one  third  rye,  one 

be  of,  and  the  price  of  the  pc.k  bar-  third  barley,  and  one    third   either 

icy  leaf;  acd  fo  of  each  of  the  other  peafe  or  beans,  the  aflize  and  price 

fisti  thereof  are  to  be  fet  and  fixed  from 

Note,  where  bread  is  allowed  at  the  barley  columns. 

It  sty  time  to  be  made  for  fale,  of  Note  alfo,  that  this  table  is  framed 

feafr  only,  the  aiCzc  and  price  there-  for  bread  to  be  made  of  the  whole 

<rf  arc  to  be  fet   and   fixed  fiom  the  produce  of  the  faid  feveral  grains, 

bean  columns:    and   where  bread  \%  except  the  bran  or  hull  thereof  only. 
ankred  to   be    nnade   for  (ale,  o{  a 
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f  X       afEze  by  the  faid  court,  or  by  the  mayor  when  the  faid  court  ' 
(hall  not  fit,  the  aflize  fo  fet  ihall,  with  all  convenient  fpeed^  ^ 
be  made  public,  in  fuch  manner  as  the  faid  court  fliall  dt»  ^ 
re&.    But  before  any  advance  or  redu£lion  (hall  in  ieuf  ' 
week  be  made  by  the  faid  court  or  mayor,  in  the  price  ct  ^ 
bread,  the  mealweighers  or  fuch  other  perfons  a$  aforeGnd  ' 
appointed  to  make  return  of  the  prices  of  grain,  meal,  and 
flour,  (hall  leave  in  writing,  at  the  common  hall  of  the  coni» 
pany  of  bakers,  a  copy  of  every  return  fo  made  and  entered 
by  them  as  afbrefaid,  fome  time  of  the  fame  day  on  which 
they  (hall  make  the  faid  return  and  entry :  to  the  intent  ^bafe 
the  faid  company  may,  in  the  morning  of  the  next  day  a£te» 
every  fuch  return  and  entry  fhall  be  made^  and  before  aaj^ 
aflize  fliall  be  fet,  have  an  opportunity  to  offer  to  the  £ud 
court  or  mayor  refpe£iively,  all  fuch  obje£lions  as  they  (hdl 
think  fit,  againft  any  advance  or  redudion  being  that  daji 
made  ^.  ; 

How  in  The  court  of  mayor  and  aldermen  of  every  odier  ritfi 

MdTowM^  where  there  fliall  be  any  fuch  court,  and  when  fuch  couit 
corporate,  fliall  fit ;  and  where  there  fliall  be  no  fuch  court,  or  being 
an;«  fuch,  when  the  fame  fliall  not  fit,  the  mayor,  bailifis>  or 
other  chief  Qiagiftrate  or  magiilrates  of  every  fuch  other  tc^ 
fpe£live  city ;  and  in  towns  corporate,  or  boroughs,  diQ 
mayor,  bailiffs,  aldermen,  or  other  chief  magiftrate  or  magi- 
ilrates of  every  fuch  town  corporate  or  borough ;  or  twoi 
juftices  in  fuch  towns  and  places  where  there  fliall  be  no  ' 
fuch  mayor,  bailiffi:,  aldermen,  or  chief  magiftrates,  fliall  and 
may  from  time  to  time  as  there  fliall  be  occafion,  caufe  thtf 
refpeflive  prices  which  the  feveral  forts  of  grain,  meal,  and 
flour  (fit  to  make  the  difl^erent  forts  of  bread  allowed  there)« 
(hall  bonajide  fell  for  in  the  refpe£live  public  markets  in  or. 
near  to  fuch  place,  during  the  whole  market,  and  not  at  par- 
ticular times  thereof,  or  on  particular  contrails  only,  to  be 

a  §6. 


gbcn  in  to  them  and  certified  upon  oath,  in  fuch  manner^  f  %, 
aod  bf  fuch  pcrfona^  and  on  fuch  day  in  every  week,  as  ^'""* 
they  ihall  refpedively  appoint.  And  the  price  which  (hall 
be  fo  certified  (hall  be  entered  by  the  perfons  who  fliall  cer- 
diy  the  &nie,  iki  books  to  be  provided  and  kept  by  them  for 
tktt  pnrpofep  And  within  two  days  after  every  fuch  price 
flull  be  fo  fctumed^  the  affize  and  weight  of  bread  for  fuch 
plaee,  and  die  price  to  be  paid  for  the  fame,  (Iiall  be  fet  by 
hth  covt  or  magiftrates  refpe^ively  as  aforefaid.  And  the 
afiae  fb  fet  (hall  commence  on  fuch  day  in  every  week,  and 
be  in  fince  for  fuch  time  not  exceeding  feven  days  from  the 
Ibtxi^  of  fuch  aflize,  as  fuch  court  or  magiftrates  refpe£tive- 
lyibaUdirea^ 

.  If  two  juilices  of  counties  at  large^  ridings,  or  divifions.  How  la 
flisD  at  any  time  think  fit  to  fet  an  ai&ze  of  bread,  for  any  pl><:cswidi. 
place  within  the  limits  of  their  jurifdiAion,  in  fuch.  cafe  it  it  Urge, 
fiall  be  lawful  for  fuch  two  jufti'ces,  to  caufe  the  price  which 
fpin^  meal,  and  flour  (fit  to  make  the  feveral  forts  of  bread 
^  (hall  be  made  for  fale  in  any  fuch  place),  (hall  bona  fide 
idl  for  in  the  refpedive  public  com  market  or  markets  in  or 
sear  any  fuch  place,  during  the  whole  market,  and  not  at 
any  particular  times  thereof,  or  on  fpecial  contra£ts  only,  to 
be  given  and  certified  on  oath  to  them  at  their  refpe£tive 
places  of  abode,  on  fuch  day  in  every  week  as  they  (hail  ap- 
pciatiby  the  clerks  of  the  market  or  markets  in  or  near  fuch 
places,  or  fuch  other  perfon  as  they  (hall  for  that  purpofe 
appmnt.     And  the  price  fo  returned  (hall  be  entered  by  the 
pcr(biis  fo  returning  the  fame  in  books  to  be  provided  by 
them  and  kept  for  that  purpofe.     And  within  two  days  af- 
ter fuch  return,  the  alTize  may  be  by  them  fet  for  every  fuch 
phce,  for  any  time  not  exceeding  fourteen  days  from  the 
fietting  thereof.    And  the  alTize  fo  fet  from  time  to  time  (hall 
commence  and  be  in  force  at  fuch  time  after  every  fuch  fet- 

'!7. 
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ting  thereof,  and  be  made  public  in  fuch  places  for  which, 
the  fame  (hall  be  fo  fet,  in  fuch  manner  as  the  juftices  who 
fct  the  fame  fhall  direft  *. 


Bakcnmay      Any  maker  of  bread  for  fale  in  any  fuch  other  city,  town 
Im^c    corporate,  borough,  or  place,  where  the  affize  fliall  at  any 
time  be  thought  proper  to  be  fet,  (hall  have  liberty  at  all  fea- 
fonable  times,  in   the  day  time,  the  next  day  after  fuch  re- 
turns fliall  be  made  and  entered  as  aforefaid,  to  fee  the  (aid 
entry,  without  paying  any  thing  for  the  fame  ;  to  the  intent 
every  fuch  maker  of  bread  for  fale  may  have  an  opportunity 
on  the  fuid  next  day  after  fuch  entry  made  as  aforefaid,  to 
offer  to  any  fuch  court,  mayor,  bailiffs,  aldermen,  or  other 
chief  magiftrate  or  magiftrates,  or  juftices  as  aforefaid,  who 
fliall  think  fit  to  fet  fuch  ailize  within  their  refpedive  juri^ 
di£lion ;  and  before  any  fuch  ailize  fliall  be  fet,  fuch  objec- 
tions as  he  can  reafonably  make   againft  any  advance  or  rc- 
duAion  to  be  made  in  fuch  affize  fo  to  be  fet  as  aforefaid  ^. 
Bakers  t«    No  baker  of  bread  for  fale  fliall  be  liable  to  pay  any  fee, 
F^Ae^   gratuity,  or  reward,  to  any  perfon  for,  or  by  means  of  «any 
fbe.  aflize  to  be  fet  ^, 

*  §  8.  ^  J  9*  ^  §  lo.^  The  form  of  the  return^ 

or  certificate,  ihall  be  to  the  tStOt  following.    The^  prices  of  grain,  meal. 


and  flour,  as  fold  in  the  corn-market 

the  day  of 

The  beft  wheat  at 
The  fccond  at  « 

The  third  at  -     * 

The  bed  wheaten  flour  at 
Houfe^old  flour  at 
Rye  at 

Ryemeal  or  flour  at 
Barley  at 
Barleyjtieal  at 

Oats  Ht  -  - 

Oatmeal  at 
ll'hitc!  peafe  at 
White  pea  flour  or  meal  at 
Beans  at 
Bean  meal  or  flour  at 


m 


in  the 


by  the  bufliel. 

by  ditto. 

by  the  buiheL 

by  the  lack. 

by  ditta 

by  the  buibcL 

by  ditto. 

by  ditto. 

by  dittob 

by  ditto. 

by 

by  the  bufliel. 

by 

by  the  bulltel. 

by 
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And  the  halF  peck  and  quarter  of  a  peck  loaves  of  wheat-      S-3. 
01  and  boufchold  bread  are  to  weigh  in  proportion  to  the  *"'*■* 
rcigbt  a  peck  loaf  of  wheaten  or  houfchold  bread  ou^jht  to 
*e^h;  and  to  be  fold  accordingly  in  proportion.     And 
vfaea  any  bread  Ihall  be  ordered  to  be  made  with  the  meal 
or  flovr  of  rye,  barley,  oats,  peafe,  or  beans,  either  alone,  or 
mixed  with  the  meal  or  flour  of  any  other  grain ;  the  alTize 
of  fnch  bread  Iball  be  made  public,  in  fuch  manner  as  the 
nogiftntes  or  jufticca  who  (hall  fet  fuch  alBze  fliall  from  ^faj  ^ 
tiflK  to  lime  dire^  ■.  In  places  where  any  fizpenny,  twelve-  dift'e" 
penny,  and  eighteen  penny,  loaves  fli'all  be  allowed  to  be  tioiu  not  to 
mie  or  fold,  no  peck,  half  peck,  or  quarter  of  a  peck,  loavea  ^^'^^ 
ftall  be  allowed  at  the  fame  time  to  be  made  or  fold  {  to  the  iudc 

*T«  CTcij  of  wUch  Tctvna  ibe  pecroni  a^poiaud  to  make  the  lime  llisU 
(p  Acir  names  or  marlu.     ({  II.) 

When  an  affile  Ihall  be  fct,  the  fame  (hdl  be  made  pubHe,  in  the  fotm,  or 
lathe eficA  foUowiog: 

Tn»ii,(     The  affile  of  bread  m  the  dayof 

ifoT  to  take  place  on  the  day 

of  DOW  next  enfuing,  aod  to  be  in  force 

for  the  faid  of 

And  id  placea  where  pennyi  cvopeanr,  fiipcnD]',  twelvcpeiiDj,  and  eigh- 
oaiperDj',  laavei,  fhall  be  made,  aa  ToUoweth : 

lb.     01,    dr. 
Tk  pmny  loaf  whntm  it  to  weigh 
btta  bmifehold  a  to  weigh 
Tbi  EEopcnny  loaf  wheatea  ii  10  weigh 
Ka«  bourtholJ  it  to  weigh 
Tie  fiiptnny  loaf  wheaien  ii  to  weigh 
Dino  houfchold  it  to  wrigh 
The  twetTef  eooy  loaf  wheaten  ii  to  wet^ 
Diiio  boufchold  ii  to  weigh 
TT:s  t,gh;eci!penr.y  loaf  wheaten  ii  to  weigh 
tl;tto  ^afchold  it  to  weigh 
Aad  io  placei  where  quarteca,  half  peck,  and  peck,  loavei  be  made,  then 

I  lb.[oz.  I  dr.j 
7>.e  peck  loaf  wheaien  ii  1  and  ii  to  be  fold  for 


Ditin  bourehold  ii  to  weigh  |         [        |         |  and  ii  to  be  fold  for  | 

■  (■■■ 
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At s]XE.      intent  that  otie  of  thofe  ibrts  of  loaves  may  not  be  fold,  dc- 
iignedly  or  otherwife,  for  the  other  fort  thereof,  to  the  injih 
ry  of  unwary  people  :  on  pain  that  every  one  offending  ill 
the  premifes  (hadl  forfeit  not  exceeding  408.  nor  left  duHi 
aos.  aa  the  ma^ftrate  or  juftice  before  whom  foch  offender 
Hundreds  ifliatl  'be  eon«i€ted  fiiaH  think  fit  *.    If  the  iuftices  of  any 
Tided  for    ^DouRty,  tiding,  or  4ivi(]on,  Ihatl  in  their  feflSons  think  fit  ^ 
^tingtfae  jficevtain  that  any  Inindred  or  other  fdaoe  widiin    foch  iS^ 
^iffion  «ught  to  be  oAimated  as  of  or  in  any  -one  paitacidir 
hundred,  ridifig,  or^ivifion,  of  any  fuch  connty,  riding,  -dt 
divifion,  in  order  that  the  afEze  of  bread  which  ihall  be  kt 
finr  Aich  particular  hundred  or  place  may  extend  to  or  com» 
fNife  fuch  other  handred  or  place  ;  in  fuch  cafe  it  fliall  bt 
lawful  for  them  fo  to  do :  but  by  fo  doing  thereof,  no  jg^ 
tice  of  any  fuch  county,  tiding,  or  divifion,  fhall  be  ezcli^ 
ed  from  aSing  as  a  juftice  in  any  hundred,  riding,  or  divi* 
fion,  of  any  fuch  county,  in  which  any  fuch  particular  town% 
diftri^ls,  or  places,  fliall  lie,  or  rfie  affize  for  them  (hall  be 
Clerkofthefet**.     An  entry  fliall  be  made  from  time  to  time  by  the 
keep  books.  ^^^^^  of  ^^'^  market,  or  other  perfon  appointed  to  make  re- 
torn  as  aforefaid,  in  a  book  to  be  provided  and  kept  by  him^ 
of  every  return  by  him  made  ;  atid  alfo  of  the  rate  at  whidk 
the  prioe,  affize,  and  weight,  of  bread  fliall  be  fet  within  kit 
jurifdi^ion  :  which  book  any  inhabitant  may  at  all  leafiNK 
Af&xe  not   able  times  in  the  day  infped  without  fee  «.     After  the  a£» 
ed  tni  the    ^^^^  ^^1^  ^^  ^^U  no  alteration  fliall  be  made  therein  in  any 
price  of      fubfequent  week,  either  .to  rife  or  fink  the  fame,  except  whem 
3d.ftbuihel  the  prioe  of  wheat  or  other  grain  fliall  be  returned  as  hammg 
rifen  or  fallen  3d.  a  bufliel  fince  the  laft  return  ;  no  proTi- 
fion  being  made  by  the   aflize  tables  for  alterii^  any  affi^^ 
when  the  variation  in  the  price  fliall  not  have  amounted  to^ 
and  been  returned,  3d.  a  bufliel  ^. 

■  $  13.  M  '5. 
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b  ntf  nealiPDigher,  clerk  of  the  market,  or  other  perfon      §  %> 
ippointril  to  nake  returns  as  aforef^d,  (hall  negled,  omit,  ^""*' 
«iclUe^  to  do  any  ditng  hj  this  a£l  required  to  be  done  by  luf^^ 
lii^flr  flttll  defignedly  or  knowingly  make  any  falfe  return  ;  '^'  dc£Mik. 
«f  any  nnftabk  or  other  peace  officer  (hall  refafe  or  ne- 
|left  to  <ifaey  any  warrant  in  writing,  deKvered  to  Urn  un- 
dsdie  hand  and  feal  of  any  magiftrate  or  jufUce,  or  to  do 
aay  ttkcr  m£k  leq^iifite  to  be  done  by  him  for  carrying  this 
sft  into  caecnttony  he  (hall  forfeit  not  exceeding  5L  nor  left 
Of*.  If  any  buyer  or  feller  of,  or  dealer  in,  corn,  grain, 
or  fonr,  on  reaibnable  requeft  to  him  made  by  die  fcUer  to  de^ 
of  the  city  of  London,  or  by  the  clerks  of  the  jj^  ^ 
or  other  perfon  refpe£lively  appointed  to  make  re-  com. 
afbre£ud,  (hall  refufe  to  difclofe  and  make  known 
die  true  veal  prices  which  the  federal  forts  of  grain, 
and  (kMfft  fliaU  be  hnm  fide  bought  at  or  fold  by  or 
iv  him,  at  any  corn-market,  or  other  place  where  com^ 
|nia,  nea!»  or  flour,  is  ufually  openly  or  publicly  fold  ;  or 
AdB  knowmgly  give  in  any  falfe  or  untrue  price,  or  which 
kdibecn  made  by  any  deceitful  means ;  he  (hall,  on  con- 
vifiboQ  diereof,  by  confciBon,  or  oath  of  one  witnefs,  or  af- 
kmBCooBL  of  a  quaker,  forfeit  not  more  than  lol.  nor  lefs 
dbo  40s  *.     If  any  court,  maeiilrate,  or  juftices,  who  (hall  MtgHlratet 
But  ordered  any  return  to  be  made  as  aforefaid,  (hall,  with-  for  them. 
n  date  days  after  fuch  return,  fufpe£l  that  the  fame  was 
lot  Mly  and  bona  fide  made,  they  may  fonmion  before  them 
•Of  pofan  who  (hall  have  bought  or  fold,  or  agreed  to  buy 
v(m  any  grain,  meal,  or  flour,  within  their  refpeAive  ju- 
afliftions  or  who  (hall  be  thought  to  be  likely  to  give  any 
Monnatton  concerning  the  premifes ;    and  may  examine 
Aem  upon  oath,  touching  the  rates  and  prices  which  the  (<>- 
voal  (brts  of  grata,  meal,  and  flour,  or  any  of  them,  were 
Kally  and  bona  fide  bought  at,  or  fold  for,  or  agreed  fo  to  be, 
bf  bim,  at  any  tune  within  feven  days  preceding  fuch  fum* 

■  1 17.  b  s  it. 
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f-^*       mons.     And  if  any  perfon  be  fummoned  (hall  neHe^l  or 

A8SHX* 

fufe  to  appear  (proof  of  fuch  fummons  being  made  xjl 
oath) ;  or  if  any  peHbn  fo  fummoned  (hall  appear^  and 
gle£i  or  refufe  to  anfwer  fuch  lawful  queftions  toudung- 
premifes  as  (hall  be  propofed  to  him,  without  fome  jufi 
reafonable  excufe  to  be  allowed  by  fuch  courts  magi(bate^ 
juflices  ;  he  (hall,  on  convi£iion  by  oath  of  one  witnefs,. 
by  confeflion,  forfeit  not  exceeding  lol.  nor  Ief8than4i 
And  if  any  perfon  fo  examined  (hall  wilfully  forfwear  hii 
felf,  he  (hall  fuffer  as  in  cafes  of  perjury. — Provided,  th 
the  party  fummoned  be  not  obliged  to  travel  above  five  mi 
from  the  place  of  his  abode  ^  • 

Whenever  any  court,  magiftrate,  or  juflices,  as  a£oi 

bread  made  faid,  (hall  order  any  bread  to  be  made  with  the  flour  or  ]i| 

cTsSn^than  ^  ^"X  Other  grain  than  wheat,  or  to  be  mixed  with  thq  fl( 

wheat  (hall  of  wheat,  or  to  be  made  with  the  flour  or  meal  of  any  od 

the  afQzc.    ^^"^^^  of  grain,  either  feparate  or  mixed  together  ;  all  perfi 

who  (hall  make  any  bread  for  fale,  in  any  place  where   fi 

order  (hall  be  made,  (liall  make  bread  with  (uch  mixed  no 

or  flour,  in  fuch  manner,  and  of  fuch  weight  and  goodn< 

and  (hall  fell  the  fame  at  fuch  prices,  as  fuch  court,  nu 

ftrate,  or  juftices,  refpedlively,  (liall  direct ;  on  pain  of  f 

feiting  not  more  than  5L  nor  lefs  than  40s  ^. 

Regulations      And  whereas  it  is  expedient,  in  order  to  dimini(h 
in  ^c  ^T*  confumption  of  wheat,  that  bakers  (hould  be  permitted 
for  making  make  and  fell  mixed  bread,  which  they  cannot  now  do 
bread.         places   where  an  aflize  is  fet :  and  whereas  it  is  not  ex 
dient  to  apply  to  fuch  forts  of  bread  the  reftridlions  in 
tables  of  the  aflfize  and  price  of  bread  now  e(labli(hed. 
is  enafted,  that  any  perfon  hi  any  place  whatfoever,  whetl 
any  aflize  of  bread  has  been  fet  or  not,  may  make  and 
pechy  half  peck  f  quartern  ^  and  half  quartern  y  loaves^  made  of  1 

*  §  19.  b  §  ao. 
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ic  produce  of  wheat,  dedu£lmg  only  51b.  of  bran  per  §^ 
bd ;  or  made  of  any  fort  of  wheaten  flour  mixed  with 
dt  or  flour  of  barley,  ryei  oats,  buck  wheat,  Indian  corn, 
db|  beans,  rice,  or  any  other  kind  of  grain,  or  potatoes,  in 
iifiDpordons,  and  at  fuch  prices,  as  the  maker  and  feller 
enof  fliall  deem,  reafonable  ^« 

Wheaten  bi'ead  of  an  inferior  quality  to  the  aflized 
M,  muft  be  marked  with  a  large  roman  H ;  and  mixed 
ibd  with  a  large  roman  X  ^. 

b  any  perfon  omit  to  imprint,  or  di(lin£t1y  mark,  the  Marking. 
pad,  in  terms  of  the  a£l,  or  (hall  not  well  make,  or  (hall 
kfeerate  it  with  any  mixture  or  ingredient,  not  allowed  to 
i4bd  in  the  making  of  bread*,  or  (hall  fell  peck,  half  peck,  penalty  for 
pHtem,  half  quartern,  or  other  loaves  deficient  in  weight,  p^t  mark- 
Rovfing  to  the  aflize  of  fuch  denominations,  refpediively,  '"^* 
B  flail  be  liable  to  the  like  pains  fpeciiled  in  the  ftatute  for  or  adulter* 
kh  offences.     See  3 1  Geo.  II,  c.  29.  *^^"' 

PftoyiD£D  that  this  a£l  (hall  not  zffcQ:  the  rights  of  the 
Ubos  company  in  London  ^. 

•  36  Geo.  HI,  c  «a,  {  r.    Thii  ad  ••  fuch  wheat  taken  therefrom,"  at 

*•»  repealed  by  the  41  Geo.  Ill,  c.  any  price  lefs  than  the  aflize  or  price 

*^  }  H»  rcTived  (and  the  latter  re-  of  wheaten  bread.  This  a<ft  narrows 

fofcflf  fcy  41  Geo.  Ill,  feC  2,  c.  2,  the   other  fo  far,  as  to  require  the 

■Kikautely  rq>caled  in  part,  and  mixture  to  be  not  of  diiferent  kinds 

^nrd  by  the  ftatute  41  Geo.  Ill,  (U.  of  grain,  but  of  the  different  parti 

K.}cii;  which  makes  it  lawful  to  of  the  produce  of  the  wheat  in  any 

^"fe^peckloaTCs,  half  peck  loaves,  proportion.    On  the  other   hand,  it 

•  ^luu  kaves,  and  half  quartern  would  appear,  to  extend  the  13  Geo. 

•  hnt^  made  of  wheaten  meal,  or  III,  which  allowed  the  making  of  the 
''(Viof  the  whole  produce  of  the  old  ftandard  wheaten  bread,  that  is» 

^eu,  or  with  the  bran  only,  or  of  the   whole  grain,  excepting  the 

Vn  the  bran  and  pollards,  or  any  bran  or  hull. 

•  )np«tkmof  thcbran  and  pollards,        b  41  Geo.  Ill,  (U»  K.)  c.  II,  §  a. 

•  «  any  other  part  of  the  produce  of        *  Ibid.  §  3. 
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y.^*  The  fe?eral  forts  of  bread  which  (hall  be  made  for  * 

or  fold|  or  expofed  to  or  for  fale,  mall  always  be  well  m 

iorof?read  *"^  ^"  ^^^^  feveral  and  refpeftive  degrees,  according  tc 

goodnefs  of  the  feveral  forts  of  meal  or  flour  whereof 

fame  ought  to  be  made ;  and  no  allum,  or  preparatio 

mixture  in  which  allum  (hall  be  an  ingredient,  or  any  c 

ingredient  or  mixture  whatfocver  (except  only  the  get 

meal  or  flour  which  ought  to  be  put  therein,  and  coir 

fait,  pure  water,  eggs,  milk,  yeaft,  and  barm,  or  fuch  le 

as  (hall  be  allowed  to  be  put  therein  by  thofe  who  har 

the  afTize,  and  where  no  aflize  (hall  be  fet,  then  fuch  le 

as  any  magiftrate  or  judice  within  his  jurifdiflion  (ha 

low  to  be  ufcd  in  making  of  bread),  (hall  be  put  into, 

anywife  ufed  in  making  dough,  or  any  bread  to  be  fol 

as  or  for  leaven  to  ferment  any  dough,  or  on  any  othe 

count,  in  the  trade  or  myQery  of  making  bread,  under 

colour  or  pretence  whatfoever  \  on  pain  that  every  pc 

(other  than  a  fervant  or  journeyman)  who  (hail  know! 

o(Fend  in  the  premifes,  and  (hall  be  convi£ted   hereo 

confeflxon,  or  oath  of  one  witnefs,  before  any  fuch  n 

Urate  or  juftice,  refpe^ively,  (hall  forfeit  not  more  than 

nor  lefs  than  40s. ;  or  (hall,  by  warrant  of  fuch  magii 

or  juftice,  be  apprehended  and  committed  to  the  hoa 

correftion,  or  fomc  prifon  of  the  county,  city,  town-o 

rate,  borough,  riding,  divifion,  or  place,  where  the  oi 

(hall  have  been  committed,  or  the  offender  (hall  be  a 

hended,  there  to  remain  and  be  kept  to  hard  labour,  £0 

time  not  exceeding  one  kalendar  month,  nor  lefs  thaa 

days,  from  the  time  of  fuch  commitment,  as  fuch  magi 

or  juftice  (hall  think  (it.     And  if  any  fervant  or  joume 

baker  (hall  knowingly  offend  in  the  premifes,  and  be 

▼i£ted  thereof  as  aforefaid,  he  (hall  forfeit  not  more  tli 

nor  lefs  than  20s.  or  (hall  in  like  manner  be  committ 

the  houfe  of  corre£lion  or  prifon,  as  aforefaid.     And  it 

be  lawful  for  the  magiftrate  or  juftice,  before  whom 

cfiender  (hall  be  conTi£led|  out  of  the  money  forfeited^.' 
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■ODiend,  to  caafe  the  offender's  name,  place  of  abode,  and      f  ^- 
dfatc^tobepobliflied  in  (bme  newfpaper,  which  (hall  be 
fted  or  pnUifhed  in  or  near  the  county,  city,  or  place, 
lioe  aaj  faeh  ofience  (hall  have  beoi  committed  *  • 

Mo  pfrfoD  (hall  knowingly  put  into  any  com,  meal,  or  Adaltent- 
•WfifciA  fltaU  be  ground,  dreffcd,  bolted,  or  manufaftur-  H*K  "^•'^ 
dbikf  either  at  the  time  of  grinding,  dreihng,  bolting, 
9tmmpnk  maaufaAaring  the  fame,  or  at  any  other  time, 
Wf'mpe&ntf  mixture,  or  other  thing  whatfoever  i  or  {hall 
iMiBgif  feu,  offer,  or  expofe  to  fale,  any  meal  or  flour  of 
■ffvtof  gnun,  as  or  for  the  meal  or  flour  of  any  other 
iiof  gnda,  or  any  thing  as  or  for  or  mixed  with  the  meal 
tflnr  of  any  grain  which  (hail  not  be  the  real  and  genuine 
ittfsrftnir  of  the  grain  the  fame  (hall  import  to  be  and 
^^  to  be^  on  pain  of  forfeiting  not  more  than  5L  not 
ttdba  40$  \ 

HoperloQ  ihall  knowingly  put  into  any  bread  which  fliall  Undue 
k Bade fer  (ale,  any  mixture  of  meal  or  flour  of  any  other  ^oIl^ 
teif  gnin  than  of  the  grain  the  fame  (hall  import  to  be, 
■tfali  be  allowed  to  be  made  of,  in  purfuance  of  this  ad} 
•  Id  pat  into  any  bread  which  (hall  be  made  for  fale, 
>iiffai|er  or  other  proportion  of  any  other  or  diflferent  fort 
tf  pio,  or  the  meal  or  flour  thereof,  than  what  (hall  be 
fpned  or  allowed  to  be  put  therein  by  this  a£t ;  or  any 
>nt  or  diing  as,  for,  or  in  lieu  of  flour,  which  (hall  not 
Mf  bethe  genuine  flour  the  fame  (hall  import  to  be  and 
^tobe,  on  pain  of  forfeiting  not  more  than  51.  nor  lefs 

fr»y  perfon  who  (hall  make  any  bread  for  fale,  or  who  Penalty  for 

deficiency 
in  weight* 

•fi  (ko,  n,  c.  29,  5  41.  «  f  23, 
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5-^^  fhall  fend  out,  or  fell,  or  expofc  to  or  for  fale,  any  breai! 
which  {hall  be  deficient  in  weight,  according  to  the  afliai 
which  {hall  be  fet  for  the  fame,  he  {hall  forfeit  not  ei 
ceeding  5s..  nor  lefs  than  is.  for  every  ounce  wanting  in  th 
weight  every  fuch  loaf  ought  to  be  of;  and  for  every  los 
which  (hall  be  found  wanting  lefs  than  an  ounce,  {hall  fai 
feit  not  exceeding  2s.  6d.  nor  lefs  than  6d.  as  fach  mag 
Urate  or  juftice  before  whom  Juch  bread  {hall  be  brou|^ 
{hall  think  fit :  fo  as  fuch  bread  which  {hall  be  compUdoc 
of  for  wanting  weight,  in  any  city,  town  corporate,  borou^ 
liberty^  or  franchife,  having  jurifdi£kion  thereof,  or  withi 
the  weekly  bills  of  mortality,  {hall  be  brought  before  foa 
magi{lrate,  or  juftice  having  jurifdi£lion  in  the  premifes^ai 
weighed  before  him,  within  twenty-four  hours  after  the  fan 
{hall  have  been  baked,  fold,  or  ezpofed  to  fale  \  and  fo  \ 
fuch  bread  which  {hall  be  complained  of  for  wanting  weigh 
in  any  hundred,  riding,  divifion,  liberty,  rape,  wapcutakCfi 
place,  {hall  be  brought  before  fome  juftice  within  fuch  juri 
di£lion,  and  weighed  before  him  within  diree  days  after ,d 
fame  {hall  have  been  baked,  fold,  or*expofed  to  fale  ;  unk 
it  be  made  out  to  the  fatisfaflion  of  fuch  magiftrate  or  ja 
tice,  on  the  behalf  of  the  party  complained  of,  that  fuch  d 
ficiency  in  weight  wholly  arofe  from  fome  unavoidable  ap4 
dent  in  baking,  or  otherwifc)  or  was  occafioncd  by  fome  ca 
trivance  or  confederacy  *. 

Mirl.  Every  perfon  who  {hall  make  for  fale,  or  fell,  or  expo 

or  fend  out  to  or  for  fale,  any  fort  of  bread  whatfoever,  (kx 
caufe  to  be  fairly  marked  on  every  loaf  made,  fold,  cars: 
out,  or  expofed  to  fale  as  wheaten  bread,  a  large  roman  ^ 
and  upon  every  loaf  made,  fold,  carried  out,  or  expofeA. 
fale  as  houfehold  or  brown  bread,  a  large  roman  H ;  on  0 
of  forfeiting  for  every  loaf  not  fo  marked,  not  more  than^ 
nor  lefs  than  5  s.  (except  as  to  fuch  loaves  which  {hall . 

M  «4. 
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ttt  the  befpeaking  or  purchafing  thereof,  by  the  par-  {  a. 
rfirc  of  any  perfon  who  (hall  order  the  fame  to  be  ^'"*** 
rhb  own  ufe*. 

kcr  or  other  perfon  (hall  afk  or  take,  for  any  bread  Penalty  for 
fliall  fell  or  expofe  to  falc,  any  greater  price  than  Ltz^r^^^ 
A  (ball  be  afcertained  to  be  fold  at  by  the  aflize  as  P^icc  than 
^.and  no  baker,  or  other  perfon  who  (hall  make  any  affizc 
Cde,  (hall  refufe  or  decline  to  fell  any  loaf  or  loaves 
r  the  forts  of  bread  which,  in  purfuance  of  this  aft, 
Ihiwed  or  ordered  to  be  made,  to  any  perfon  who 
Jer  ready  money  in  payment  for  the  fame,  at  the 
for  the  fame  by  the  aflize,  when  fuch  perfon  (hall 
loaf  in  his  pofleflion  to  be  fold,  more  than  (hall  be 
for  the  immediate  neceifary  ufe  of  his  family  or 
mers,  and  which  it  (hall  be  incumbent  on  fuch  baker 
perfon  complained  of  to  prove  before  the  magiftratc 
:  to  whom  fuch  complaint  (hall  be  made,"if  thereun- 
tA  by  the  party  complaining,  on  pain  of  forfeit-  ' 
rrery  fuch  oflence,  not  more  than  40s.  nor  lefs  than 


rfon  (hall   fell  or  offer  to  fale  any  bread  of  an  in-  Bread  infc- 
ality  to  whcaten  bread,  at  a  higher  price  than  houfe-  whcaten 
id  fliall  be  fet  at  by  the  affize,  on  pain  of  forfeiting  ?*^^  "^^  ^^ 

•rt   J     L  r   .  r  /r  i       r  .  ^  fold  for  a 

mvicxed  thereof  by  contellion,  or  oath  of  one  wit-  higherpricc 
ore  one  magiftrate  or  juftice)  the  fum  of  20s  ^.  ^^^J\  ^^oMic- 

days,  and  have  only  bread  and  water 

for  his  fuftcnancc ;  for  the  fccond  of- 

tbe  a  and  3  Ed.  6,  c.  15,    fence  20L  or  the  pillory ;  and  for  the 

cr  (hall  confpire  not  to  fell     third  cffcncc  40!.  or  the  pillory,  and 

at  certain   prices,  every     lofs  of  an  car,  and  to  become  infani- 

\  fluU  forfeit  lol.  for  the     ous.     And  the  feflions  or  leet  may 

t\  and  if  not  paid  in  (ix    'hear  and  determine  the  (ante. 

la'd  be  imprifoned  twenty        ^  §  27. 

H3 


48size'.  ^"^  ^^^  ^^  lawful  for  any  magiftratc  or  jufticc,  or  for  aiqf 

peace  officer,  authorized  by  warrant  of  fuch  magiftratc  ^ 

bc°cntered^  j^ft^ce,  at  feafonable  times  in  the  day-dme,  to  enter  into  anf 

to  fcarch     houfe,  (hop,  ftall,  bakehoufe,  warehoufe.  or  outhoufe,  of  Of 

for  bread.     .    ,        .       *^'  \   ,  -  . ,         -.         :         -        i.  r         •* 

belonging  to  any  baker  or  idler  of  bread,  to  learch  for,  TieWi 
weigh,  and  try  all  or  any  the  breads  which  ihall  be  tlm 
found  :  and  if  any  bread,  on  any  fuch  fe;urch,  (hall  be  fpaari 
to  be  wasting,  either  in  the  goodnef$  of  the  ftuff  whereof  pi 
(hall  be  mad^,  or  to  be  deficient  in  the  due  baking  or  WQ|^ 
ing  thereof,  or  (hall  be  wanting  in  the  due  weight,  or  MRl 
truly  marked,  or  (hall  be  of  any  other  fort  of  bread  than  (baA 
be  allowed  to  be  made  by  virtue  of  this  a£l ;  any  fuch  mfif{ 
giftrate,  juftice,  or  peace  officer,  may  feize  the  fame  \  a^ij 
fuch  magiftratc  or  juftice  may  difpofe  thereof,  as  he  in  ii| 
difcretion  (hall  think  fit,  for  the  better  carryiog  of  this  fC 
into  execution '. 

Mills  apd        If  infonnation  (hall  be  given  on  oath,  to  any  magiftmli 

*'*"jP^  or  juftice,  that  there  is  reafonable  caufe  to  fufpeft  that  a9f 

.  tcred  to      miller  who  grinds  any  grain  for  toll  or  reward,  or  any  pdfr 

^"uetatcd  ^^^  ^^^  ^^^^  drefs,  bolt,  or  in  any  wife  manufacture  aif 

^neai         meal,  or  flour  for  fale,  or  any  maker  of  bread  for  fale,  dodj 

mix  up  with  or  put  into  any  meal  or  flour  ground  or  mami" 

fa&ured  for  fale,  any  mixture,  ingredient,  or  thing  whatfiit 

ever,  not  the  genuine  produce  of  the  grain  fuch  meal  flk 

flour  (hall  import  and  ought  to  be,  or  whereby  the  purity  4 

any  meal  or  flour  in  the  poflTeflBon  of  any  fuch  miller,  meili 

man,  or  baker,  (hall  be  in  anywife  adulterated,  it  (hall  tl 

lawful  for  any  fuch  magiftratc  or  juftice,  and  alfo  for  sfli 

peace  oflicer,  authorized  by  the  warrant  of  fuch  magiftnrfj 

or  juftice,  at  all  feafonable  times  in  the  day-time,  to 

in  any  houfe,  mill,  (hop,  bakehoufe,  ftall,  bolting-houfe, 

try,  warehoufe,  or  outhoufe,  of  or  belonging  to  any  ft 

miller,  mealman,  or  baker,  and  to  fearch  and  examine 

»  S.a?,32G€0.  II,c.  i8,$a. 
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fkrany  mixture,  ingredient,  or  thing,  not  the  genuine  pro-  ^„f,^ 
iaetclthe  grain  fuch  me^l  or  flour  (hall  import  or  ought  to 
hCf  {ball  hakwt  been  mixed  up  with  or  put  into  any  meal  or 
in  the  pofleifion  of  any  fuch  miUer,  meatman,  or  baker, 
in  the  grinding  of  any  grain  at  the  mill,  Or  in  the 
MSng,  bolting,  or  manufafluring  thereof,  or  whereby  the 
fBotj  of  any  meal  or  flour  Ihall  be  in  anywife  adulterated  : 
ad  if  on  fuch  fearch  it  {hall  appear,  that  any  offence  hath 
kn  committed  in  any  place  allowed  to  be  fearched  as  afore*' 
iiifkQuiH  be  lawful  for  any  magiftrate,  juftice,  or  ofHcer, 
attborised  as  afore(aid,  to  feize  any  meal  or  flour  which 
faB  be  deemed  on  fuch  fearch  to  have  been  adulterated,  and 
dmixtares  and  ingredients  which  fliall  be  found  and  deem- 
ci  to  have  been  ufol  or  intended  to  be  ufed  for  fuch  adul- 
Itntion  ;  and  fuch  thereof  as  (hall  be  feized  by  fuch  peace- 
eficer  flially  with  all  convenient  fpeed,  he  carried  to  fome 
ngiftrate  or  juilice  :  and  if  any  magldrate  or  juftice,  who 
ftall  make  any  feizure  in  purfuance  of  this  a£l,  or  to  whom 
«f  thing  feized  (hall  be  brought,  (hall  adjudge  that  any  mix- 
tne  or  ingredients,  not  the  genuine  produce  of  the  grain 
ny  foch  meal  or  flour  which  (hall  have  been  fo  feized  (hall 
inpoct  and  ought  to  be,  (hall  have  been  put  into  any  fuch 
weal  or  flour,  or  that  the  purity  of  any  fuch  meal  or  flour  fo 
iazed  was  adulterated  by  any  mixture  or  ingredient  put 
Acmn  ;  in  fuch  cafe,  every  fuch  magidrate  or  juftice  is 
kieby  required  to  difpofe  of  the  fame,  as  he  in  his  difcre» 
tioa  (hall  think  proper  *• 

£?ERT  miller,  mealman,  baker,  or  feller  of  bread  as  afore-  Penalty  of 
£ud,  in  whofe  houfe,  mill,  (hop,  bakehoufe,  ftall,  bolting.  ^^ J^ «« 
kmie,  paftry,  warehoufe,  outhoufe,  or  poiTeflion,  any  mix-  unlawful 
vac  or  ingredient  (hall  be  found,  which  (hall  be  adjudged  ing:«<ii«««- 
bj  any  magiftrate  or  juftice  to  have  been  lodged  there  with 
an  intent  to  have  adulterated  the  purity  of  meal,  flour,  or 

*  31  Geo.  II,  c  19,  §  29.  3 
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{  ;.       bread,  fhall.  on  conviQion  by  confeflion.  or  oath  of  one  wk 
nefs  before  any  fuch  magiftrate  or  juftice.  forfeit  not 


ing  lo].  nor  lefs  than  40s.  unlefs  the  party  charged 
fuch  offence  (hall  make  it  appear  to  the  fatisfa£tion  of  fadk 
magidrate  or  judicCy  that  fuch  mixture  or  ingredient  was 
not  brought  or  lodged  where  the  fame  was  feized,  with  de^ 
fign  to  have  been  put  into  any  meal  or  flour^  or  to  hare  adolr 
terated  the  purity  thereof,  but  that  the  fame  was  there  iar 
fome  other  lawful  purpofe.  And  it  (hall  be  lawful  for  fuck 
magiftrate  or  juftice,  out  of  the  forfeiture,  when  recovered^ 
to  caufe  the  offender's  name,  place  of  abode,  and  offence,  to 
be  publiflied  in  fome  newfpaper  printed  or  publiihed  in  or 
near  the  county,  city,  or  place,  where  fuch  offence  (hall  haie 
Penalty  of  been  committed  *•  If  any  perfon  (hall  obftru£l  or  hinder 
fai^.  ^  fuch  fearch,  or  the  fcizure  of  any  bread  or  ingredients  as  ^ 
aforefaid,  he  (hall  forfeit  not  exceeding  51.  nor  kfs  tham 
20s  ^ 

PerTon  in-       No  perfbn  who  (hall  follow  or  be  concerned  in  the  bofi- 
terefled  not  ,^^fg  ^f  ^  miller,  mealman,  or  baker,  fliall  a£l  as  a  maeiftrate 

to  act  at  a  .    n .       .       1  •  r      •       A  .  *. 

magiftrate.  or  juftice  m  the  execution  of  this  adt,  on  pain  of  50L  to  him 
who  will  inform  and  fue  for  the  fame  in  any  court  of  record  at 
^"Send-  Weftminfter<=.    If  any  perfon  who  (hall  follow  the  trade  of  a 
fpg*  baker,  (hall  make  complaint  to  any  magiftrate  or  juftice,  and 

make  appear  to  him,  by  the  oath  of  any  credible  witneft, 
that  any  offence  which  he  hath  been  charged  with,  and  for 
which  he  (hall  have  paid  any  penalty  by  this  aA^  (hall  have 
been  occafioned  by  the  wilful  negleft  or  default  of  any  jour-  . 
neyman  or  other  fcrvant  employed  by  him,  fuch  magiftrate 
or  juftice  (hall  iffue  his  warrant  to  bring  fuch  journeyman  or 
fervant  before  himfelf,  or  any  magiftrate  or  juftice  of  the 
place  where  the  offender  can  be  found  ;  and  on  his  being 
apprehended   and  brought  before  fuch  magiftrate  or  juftice^ 
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de  laid  magiftrate  or  juAice  (hall  examine  into  the  matter  of     f^ 
hdk  complaint^  and  on  proof  thereof,  upon  oath,  fliall,  un- 
der hb  hand,  adjudge  and  order  what  reafonable  fum  (hall 
k  paid  b^  foch  journeyman  or  fervant  to  his  mafter,  by  way 
cf  fccompence  for  the  money  he  fliall  have  paid  by  reafon 
cf  die  wilful  negle£k  or  default  of  fuch  journeyman  or  fer- 
nst.    And  if  he  (hall  negle£l  or  refufe,  on  convi£lion,  to 
py  anmcdiately,  fuch  magiftrate  or  juftice  ihall  commit  him 
ID  the  boufe  of  corrrdiion,  or  fome  other  prifon,  of  the 
fhoe  where  he  fhall  i)e  apprehended  or  convided,  to  be  kept 
to  hard  labour,  not  exceeding  one  kalendar  month,  unlef^ 
ppnent  thereof  (hall  be  made  after  fuch  commitment,  and 
kferc  the   expiration  of  the   faid   term  of  one  kaiendar 
■oodi*. 

It  fliall  be  lawful  for  the  mayor  of  London,  or  any  alder-  Maimer  of 
nao  diereofy  within  the  faid  city  or  liberties ;  and  for  one  ^^^enf 
joftice,  within  the  fereral  counties,  ridings,  divifions,  cities, 
iDvns  corporate,  boroughs,  liberties,  or  jurifdi£lions,  to  hear 
aad  determine,  in  a  fummary  way,  all  offences  againft  this 
afi ;  and  for  that  purpofe  to  fummon  before  him  the  party 
accofed ;  and  if  he  fhall  not  appear,  or  offer  fome  reafonable 
octtfe  for  his  xlefault,  then  on  oath  made  of  the  offence  by 
ooe  wimefs,  fuch  magiftrate  or  juftice  fhall  iffue  his  warrant 
fa  apprehending  the  offender :  and  on  appearance  of  the 
party  accufed,  or  if  he  (hall  not  appear,  on  notice  being  given 
to  or  left  for  him  at  his  ufual  place  of  abode;  or  if  he  cannot 
be  apprehended  on  a  warrant  granted  againft  him  as  afore- 
iakl,  fuch  magiftrate  or  juftice  (hall  proceed  to  inquire  of 
the  offence,  and  to  examine  any  witnefs  or  witnefles  who 
fliall  be  offered  on  either  fide  upon  oath,  and  (hall  conviA  or 
acquit  the  party  accufed  :  and  if  the  penalty,  on  fuch  con- 
viction, (hall  not  be  paid  within  twenty- four  hours  after 
(»ch  cqpviQion,  fuch  magiftrate  or  juftice  (hall  KTue  hift 
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f  %'  warrant,  directed  to  any  peace-officer,  to  make  diftrefs ; 
if  any  offender  (hall  convey  away  his  goods  out  of  the  ji 
didiion  of  fuch  magiftrate  or  jufticCiOr  fo  much  thereof 
the  penalty  cannot  be  levied,  then  fome  magiftrate  or 
tice  within  whofe  jurifdidion  the  oficnders  (hall  have 
moved  his  goods  (hall  back  the  faid  warrant,  and  therei 
the  penalty  (hall  be  levied  by  diftrefs ;  and  if  within 
days  the  forfeiture  (hall  not  be  paid,  the  diftrefs  fliall  be 
praifed  and  fold,  rendering  the  overplus,  after  dedudling 
forfeiture  and  the  cofts,  and  charges  of  the  profecution; 
ftrefs,  and  fale  ^  which  charges  (hall  be  afcertained  b] 
magiftrate  or  juftice  before  whom  the  offender  was  con 
ed,  or  who  backed  the  warrant,  if  either  of  them  (hall 
tinue  alive,  and  if  not,  then  by  fome  other  magiftrate  oi 
^ice  where  the  offender  was  convided ;  and  for  want  of 
diftrefs,  every  fuch  magiftrate  or  juftice  within  whofe  j 
diAion  fuch  offender  (hall  re(ide  or  be,  (hall,  on  appHc 
of  the  profecutor,  and  proof  made  of  the  convi&ion 
non-payment  of  the  penalty  and  charges,  commit  fuel 
fender  to  the  common  gaol  or  houfe  of  corredion  of  th 
viiion  or  place  where  the  offender  (ball  be  found,  there  t 
main  for  one  kalendar  month  from  the  time  of  fuch  con 
ment,  unlefs  payment  (hall  be  fooner  made  *• 

And  if  it  (hall  be  made  out  on  oath,  to  the  fatisfadic 
any  magiftrate  or  juftice,  that  any  one  is  likely  to  give  n 
terial  evidence  on  behalf  of  the  profecutor  or  of  the  p 
accufed,  and  will  not  voluntarily  appear  to  be  exami 
fuch  magiftrate  or  juftice  (hall  iffue  his  fummons  to  con 
fuch  witnefs  before  him,  at  fuch  reafonable  time  as  in 
fummons  (hall  be  fixed :  and  if  any  perfons  fo  fumm< 
(hall  negleA  or  refufe  to  appear,  and  no  juft  excufe  (ha 
ofiered  for  fuch  negle£l  or  refufal,  then  (after  proof,  \ 
oath  of  fuch  fummons)  fuch  magiftrate  or  juftice  (hall 
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kb  vanant  to  bring  fuch  witnefs  before  him  ^  and  ifj  on  hb  S^ 
appearance,  or  on  being  brought  before  fuch  magiftrate  or 
joftioet  he  (hall  refufe  to  be  examined  on  oath,  without  of« 
ferity  anj  juft  ezcufe  for  fuch  refufal,  fuch  magiftraxc  or 
jnftice  may  commit  him  to  the  public  prifon  of  the  countjb 
Qtj,  or  other  dinfion,  in  which  the  perfon  fo  refufing  to  be 
oamiaed  ihall  be,  there  to  remain  not  exceeding  foHrteen 
^aysi  nor  le(s  than  threes  as  fuch  magiftr^c  or  juftice  fl^aU 
dfaca*. 

Amd  the  convi&ion  (ball  be  in  the  form  or  to  the  ctkEt  Form  of  the 
fcUowing:  cooTiaum. 


'To-^ni,     Be  it  remembered^  that  on  this        day  of 


ktke  year  of  f he  reign  qf  A  O  is  convicted  btfore 

m,  erne  rf  hit  mqfesttf's  justices  of  the  peace  for  the  said  county  of 
for  and  I  do  adjudge  him  to  pay  and  forfeit  for 

At  same  the  sum  of 

Given  under  my  hand  and  seal  the  day  and  year  aforesaid  ^. ' 

Bt  a  general  claufe  in  this  fame  a£t  ^,  all  penalties  and  Appiicttioii 
ferfcitaresi  when  recovered,  fliall  be  paid  to  the  informer.  ^^j^J^ 

BoT  by  the  32  Geo.  II,  c.  i8»  fuch  of  the  penalties  by  the 
afive&id  a£i,  as  thereby  are  not  particularly  difpofed  of,  (hall 
be  applied,  one  moiety  thereof,  where  any  offender  (hall  be 
cooficted  by  confefflion,  or  oath  of  one  witnels,  to  him  who 
Aott  infonn  and  profecu^e  i  and  the  other  moiety  thereof, 
and  ailb  all  penalties  and  forfeitures  incurred  on  the  weighs 
iag,  trying,  or  feizure,  of  any  bread  by  any  magiftrate  or 
pftice,  to  the  better  carrying  the  faid  zEt  into  execution,  as 
foch  magiftrate  or  juftice  (hall  think  fit^. 

No  certiorari,  letters  of  advocation,  or  of  fufpenfion,  (hall  Advocati«« 

M3J.  M34. 

M3*.  Ma- 
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$  «•      be  granted,  to  Remove  any  conviftionj  or  odier  proceeding 
^s"".      ijad  thereupon  •.  ^ 

Appeal  If  any  perfon  convlfbed  (hall  think  himfelf  aggrieved,  he  '^ 

may  appeal  to  the  next  feflions,  and  the  e^^ecntion  ihall  in    ' 
fuch  cafe  be  fufpended ;  fuch  perfon  conviAed  entering  tnttf    > 
recognizancci  at  the  time  of  the  conviftion,  with  two  fuScient    ' 
fureties,  in  double  the  fum  which  he  (hall  have  been  adjodg*    • 
cd  to  forfeit,  upon  condition  to  profecute  fuch  appeal  witb    ' 
efie£t|  and  to  be  forthcoming  to  abide  the  judgment  and  de- 
termination of  the  juftices  at  the  faid  fe(rions,  who  (hall  fin- 
ally determine  the  matter  of  the  faid  appeal,  and  award  fuch 
coils  as  to  them  (hall  appear  juft  and  reafonable,  to  be  paid 
by  cither  party :  and  if  the  conviftion  (hall  be  affirmed,  the    : 
appellant  (hall  immediately  pay  down  the  fum  adjudged,  to-   ; 
gether  with  fuch  cods  as  the  judices  in  their  faid  fe(Eons    i 
(hall  award ;  and  in  default  of  payment  thereof,  any  two    < 
fuch  juftices,  or  any  one  magiftrate  or  juftice  having  jurif-    \ 
4i£^ion  in  the  place  to  which  fuch  appellant  (hall  efcape^  or    i 

'  where  he  (hall  reGde,  (hall  commit  him  to  the  common  gaol 

of  the  county,  city,  diviGon,  or  place,  where  he  (hall  be  ap*  ; 
prehended,  until  he  (hall  make  payment  of  fuch  penalty  and 
of  the  cofts  and  charges  which  (hall  be  adjudged  on  the  con* 
vi£Uon,  to  the  informer :  but  if  the  appellant  fhiR  be  dif- 
charged,  reafonable  cofts  (hall  be  awarded  to  him  againft  the 
informer,  who  would,  in  cafe  of  fuch  conviction,  have  been 
entitled  to  a  (bare  of  the  penalty  ;  and  which  cofts  (hall  and 
^  may  be  recovered  by  the  appellant  againft  fuch  informer^  in 
like  manner  as  cofts  given  at  the  f<;ffions  are  recoverable  \ 
Provided,  that  if  the  convi3ion  (hall  be  within  fix  days  be- 
fore the  feffions,  the  party,  on  entering  into  fuch  recogniz*  ^ 
ance  as  aforefaid,  (hall  be  at  liberty  to  appeal,  either  to  the 
then  next,  or  to  the  next  following  feflions  ^.     Every  adion 

•  31  Geo.  11,  c.  29,  $  37.  '  ''  S  39- 
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viiich  (hall  be  brought  againft  any  magiftrate^  juftice>  or     S^ 
pcaa-officer,  for  any  thing  done  under  this  ^€t,  (hall  be  ^ 
commenced  .within  fix  monthS)  and  laid  in  the  proper  coun-  iDdemnitf 
tf  i  and  the  ad;  of  24^.Geo.  II,  c.  44,  (hail  extend  to  fuch  ma-  ^  ^^JJJ 
{iftrate  or  juftice  a£ling  under  this  a£t.  And  no  a£lion  (hall  for  any 
k  oofmnenced  againft  fuch  peacfe-officer,  till  feven  days  af-  ^Jf^|{^^ 
ter  notioe  in  writing  (hall  have  been  given  to  or  left  for  him 
It  lu$  ofual  place  of  abode  by  the  profecutor^s  attorney ; 
wUth  notice  (hall  contain  the  name  and  place  of  abode  of 
die  perfon  intending  to  bring  fuch  aftion,  and  alfo  of  his  at* 
toraey,  and  likewife  the  caufe  of  a£^ion  :  and  fuch  peace- 
oAcer  may  within  the  £ud  feven  days  tender  fatisfadion } 
and  if  the  fame  is  not  accepted,  the  defendant  may  plead 
fiicfa  tender  in  bar  of  the  a£iion,  together  with  the  general 
Soe,  or  any  other  plea,  with  leave  of  the  court ;  and  if  the 
j«y  (hall  find  the  amends  tendered  to  have  been  fufficicntj^ 
ir  if  the  plaintiff  (hall  be  nonfuit,  or  difcontinue,  or  judg- 
iDeatbc  given  for  the  defendant  upon  demurrer,  or  if  the  ac« 
tbo  be  brought  after  the  time  limited,  or  not  within  the 
proper  county,  the  jury  (hall  find  for  the  defendant,  and  he 
fhall  be  entitled  to  his  cofts  ;  but  if  the  jury  (hall  find  that 
ao  &ich  tender  was  made,  or  not  fuiBcient,  or  (hall  find 
againft  the  defendant  on  any  plea  pleaded,  they  (hall  give  a 
vcidi£l  for  the  plaintifi^,  and  fuch  damages  as  they  (hall 
think  proper,  and  the  plaintiff  (hall  thereupon  recover  hi^ 
cofls  againft  fuch  defendant  ^. 

And  other  perfons  fued  for  any  thing  done  on  this  aA^ 
may  plead. the  general  iffue  ^  i  and  if  they  recover  (hall  have 
tieUe  cofts  ^.  Provided  always,  that  no  perfon  (hall  be  con-  Limitation 
vi£ted  for  any  of  the  aforefaid  offences,  unlefs  the  profecu- 
tioQ  be  commenced  within  three  days  after  the  offence  com- 
mitted ^.    Provided  alfo,  that  nothing  herein  (hall  extend  to 

*  S  40*  tion  of  technical  termt  at  the  end  of 

k  This  relates  to  a  peculiarity  of    the  volume, 
tk  EngUih  pradice.    See  ciplaaa*       ^  $  4X*  <<  f  42» 
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f  a.      prejudice  any  right  or  cuftom  of  the  city  of  London  ;  qr  of' 
ASSIZE,      ^j^^  j^^j  ^£  ^^y  j^^  ^  ^^  ^j^  ^£  ^  market ;  or  the  deaA 

Che  right  6f  of  Weftminfter,  or  high  fteward  of  Wcftminfter,  or  his 
otl^n.        puty,  or  of  the  univerfities  ». 


All  that  hath  been  faid  above,  as  to  the  price  and  weidtf^ 

ings  where  ,  ^ 

the  affize     of  bread,  and  the  like,  proceeds  upon  the  fuppofition  of  aft- 

^  ^     affize  being  fct.    By  the  3  Geo.  Ill,*  c.  1 1,  regulations  aur 

made,  although  no  affize  be  fet,  and  further  proviiions  aie 

enabled,  as  followeth : 

f  3.  III.  No  loaf  or  loaves  of  bread,  oilled  or  deemed  affise 

i««^  ^*"   ^*f  o^  loaves  in  the  table  of  the  affize  and  price  of  bread  ia 

the  ad  of  the  3 1  Geo.  II,  c.  29,  and  the  weight  of  which  varies 

according  to  the  variation  in  the  price  of  grain,  ihall  be 

made  for  or  espofed  to  fale,  in  any  place  where  loaves  calleilr. 

*  $  43, 44,  45*  "  mtnt.    Which  obfervation  is  1^ 

^  Note. — ^The   reaibn  why  the  *<  pUcable  alio  to  the  power  hereitf 

"  indemnifyiiig  fUtote  of  the  24  Geo.  «  given  to  them,  to  iflue  precepts^  tt 

«  II,  c.  44,  is  here  particularly  men-  *<  examine  upon  oath,  and  the  like  | 

*«  tioned,feem8  tobe  upon  the  account  ««  which  power  is  implied  in  the  ^ 

*<  of  fuch  magiftratei  or  chief  officers  «  neial  office  of  a  jnfUce  of  die  pc«N|i 

«  who  arc  empowered  to  ad  in  fet-  «  but  is  not  applicable  to  thole 

•<  ting  the  affize,  and  othcrwife  car-  •«  without  fpecial  words 


rying  this  ad  into  execution,  that    «  fame.   So  alfo  it  was  neceflary  te 
■*  are  not  jullices  of  the  peace ;  as,    »  the  ad  to  be  particular,  with  tt^ 


**  for  inftance,  the  court  of  mayor  «  gard  to  the  indemnification  of 

<*  and  aldermen,  in  mofl  of  the  bo-  «<  ilablcs  and    others   ading    ande|^ 

<*  roughs  and  to'vi^ns  corporate,  con-  ••  fuch  warrants ;  as  alfo  of  the  meila 

^  fiftethofperfons  fomeof  whomare  «  weighers,  clerks  of   the  mw^atU 

^  not  juftices ;  and  in  others,  efpe-  "-  and  others  appointed  to  make  rtiL 

^  ei^y  the  more  ancient,  not  one  of  ^  turns  of  the  price  of  grain,  flonlV 

**  thtai  is  a    juftice   of  the   peace  <*  and  the  like,  who  are  not  under 

<<  (the  corporation  having  been  efta-  *<  the  general  protedion  of  the  Imt 

**  biiihed  before  there  m  ere  any  juf.  **  for  their  proceedings  in  thefe  mat^ 

**  tices  of  the  peace  in  the  kingdom):  **  ters,  and  therefore  reijaire  m  crf^ 

*'  but  yet  they  are  enabled  fpecial-  <'  prcfs  declaration  in  the  ad  itfeif  cf 

^  \j  to  proceed  in  this  and  in  many  "  their  authority  and    privilege    in 

<f  other  inftances  by  ad  pf  parlia-  «  this  refped."    Burn. 
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jmd  loafes  b  the  fidd  tables,  dull  be  allowed  to  be  Ibid  at      i  3^ 

ik  bxac  time ;  that  b  to  fay,  no  aflize  loaves  of  the  price  "^  ^'* 

ef  three  penoe^  and  prized  loaves  called  half  quartern  loaves, 

oor  aflEze  loaves  of  the  price  of  fix  pence,  and  prized  loaves  ^^^^  *"** 

dkd  quartern  loaves,  nor  affiae  loaves  of  the  price  of  loaves  not 

wd»e  peace,  and  prized  loaves  called  half  peck  loaves,  nor^®^****"^ 

ifise  loaves  of  the  price  of  eighteen  pence,  and  prized  loaves 

oBtd  peck  loaves,  fhall  at  the  (ame  time  in  any  place  be 

oade  for  or  ezpofed  to  fale,  to  the  end  that  unwary  perfons 

fflay  not  be  impofcd  on  by  buying  affize  loaves  for  prized 

tares,  or  prized  loaves  for  ailize  loaves ;  on  pain  that  every 

foha  offimding  (hall  forfeit  not  exceeding  40s.  nor  lefs  than 

Akd  the  juftices  in  their  general,  quarter,  or  petty  fef- 
fioos,  may  from  time  to  time  appoint,  which  of  the  forts  of 
affize  or  prized  loaves,  and  what  other  forts  of  bread,  and 
mbat  forts  of  grain,  (hall  be  allowed  to  be  made  and  fold 
vitlu  thdr  jarxfdi£tion,  or  any  part  thereof:  their  order  ^pp^^  ^ 
tD  be  entered  in  a  book,  which  may  be  infpedled  by  the  *"«?  "™ 
of  bread  for  fale  at  all  feafonable  times  of  the  day,  foru  of 

fee  ;  and  they  (hall  caufc  a  copy  thereof  to  be  put  ^"^^^^^^i 

wf  'm  fome  market,  or  other  public  town  of  the  place,  or  elfe  fold. 
beiaferted  in  fome  public  newfpaper  circulated  there.  Pro-^ 
videdy  dial  die  juftices  (hall  not  at  any  time  allow  the  mak* 
iflg  far  blCf  or  felling  any  forts  of  ailize  bread  made  of  the 
loor  of  wheat,  other  than  wheaten  and  houfehold  bread, 
and  loavee  of  white  bread  of  the  price  of  two  pence  or  un- 

Amd  every  maker  of  bread  for  fale  fliall  obferve  the  fame 
mpoition  as  to  weight,  as  where  the  aflize  is  fet ;  that  is  to  PropcfftiM 
&y,  every  white  loaf  of  the  price  of  two  pence,  or  under, to htS^ 
ton  weigh  three  parts  in  four  of  the  weight  of  the  wheaten  ^^^^ 

'  3  0€0.  ni,  c.  II,  f  I.  h  ftid  5  »,3. 
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i  ^.  bread,  (halli  on  conviQion  by  confeflioni  or  oath  of  one  wir« 
nefs  before  any  fuch  magidrate  or  jufticea  forfeit  not  exceed* 
ing  lo].  nor  lefs  than  40s.  unlefs  the  party  charged  wiA 
fuch  offence  (hall  make  it  appear  to  the  fatisfa£tion  of  fuel 
magidrate  or  jufticcy  that  fuch  mixture  or  ingredient  wi» 
not  brought  or  lodged  where  the  fame  was  feized,  wkh  i^ 
(ign  to  have  been  put  into  any  meal  or  fiouri  or  ta  have  adok 
terated  the  purity  thereof ,  but  that  the  fame  was  there  te 
fome  other  la^wful  purpofe.  And  it  (hall  be  lawful  for  fudk 
magidrate  or  juflice,  out  of  the  forfeiturci  when  recovetd^ 
to  caufe  the  offender's  name,  place  of  abode,  and  offence,  lo 
be  publifhed  in  fome  newfpaper  printed  or  publiihed  in  or 
near  the  county,  city,  or  place,  where  fuch  offence  fliall  haie 
Penalty  of  been  committed  *.  If  any  perfon  (hall  obilru£t  or  tundor 
^ftruauig  f^^y^  fcarch,  or  the  fcizure  of  any  bread  or  ingredients  ai 
aforefaid,  he  fhall  forfeit  not  exceeding  5L  nor  lefs  thai 
20s  ^ 

Perfon  in-       No  perfbn  who  fliall  follow  or  be  concerned  In  the  bnfi- 

^^^^^  ^^^  ^cfs  of  a  miller,  mealman,  or  baker,  fliall  z(k  as  a  magiftrate 

magiftrate.  or  juilice  in  the  execution  of  this  ad,  on  pam  of  50L  to  liiiB 

who  will  inform  and  fue  for  the  fame  in  any  court  of  record  al 

i^"End.  Weftminfter  <=.    If  any  perfon  who  fliall  foUow  the  trade  of  a 

iog,  baker,  fliall  make  complaint  to  any  magiftrate  or  juftice,  and 

make  appear  to  him,  by  the  oath  of  any  credible  witndf] 

that  any  offence  which  he  hath  been  charged  with,  and  fbi 

which  he  (hall  have  paid  any  penalty  by  this  ^Sty  (hall  hm 

been  occafioned  by  the  wilful  negle£t  or  default  of  any  jour* 

neyman  or  other  fervant  employed  by  him,  fuch  magiftrate 

or  juilice  fliall  iffue  his  warrant  to  bring  fuch  journeyman  01 

fervant  before  himfelf,  or  any  magiftrate  or  juftice  of  th 

place  where  the  oftender  can  be  found  ;  and  on  his  beiii| 

apprehended  and  brought  before  fuch  magiftrate  or  juftioo 

b  J  31. 
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Ztert  wheaten  loaf  (hall  be  marked  with  a  large  Roman       $  3- 
w;  IiotiieboU  with  a  large  Roman  H  ;  and  if  any  perfon  tizs. 
Ad  iefl  or  CfBkt  to  fale  any  fuch  loaf  unmarked  (except  as  Markine. 
tofbdi'IoaTes  which  (hall  be  rafped  by  the  defire  of  the  pur- 
cbfcr  for  his  own  ufe)j  he  (hall  forfeit  for  every  fuch  loaf, 
ifim  not  exceeding  40s.  nor  lefs  than  103  ;  unlefs  it  (hall 
t/foj  to  the  fatisfa£lion  of  the  juftice  to  whom  complaint 
bObemade^  that  the  not  marking  arofe  from  fome  un- 
ivoidaUe  accident,  or  was  occa(ioned  by  fome  contrivance  or 
BUKueracj  *• 

And  bread  nude  of  any  other  grain  than  wheat  (hall  be  Marking  of, 

Biicd  with  fome  letter  or  letters,  not  more  than  two,  as  the  ^5*^  ^^ . 
t*.      ,  .  other  gnuii* 

inces  in  dieir  general,  quarter,  or  fpecial,  fcdions,  (hall  or- 
b;  which  order-  (hall  be  entered  in  a  book,  to  which  the 
tia$  may  refort  in  the  day-time  without  fee ;  and  the  juf- 
ioei  (hall  caufe  a  copy  thereof  to  be  put  up  in  fome  market^ 
rodier  public  town  or  place  within  the  divifion,  or  other- 
rife  to  be  inferted  in  fome  public  newfpaper  ufually  circu- 
Med  there :  and  if  the  juftices  (hall  negle£l  to  make  fuch 
ider,  then  the  baker  (hall  mark  every  fuch  loaf  with  any 
10  £fHn£l  capital  letters  as  he  (hall  think  (it.  And  every 
^oGan  who  (hall  make  or  have  in  his  cuftody  for  fale  any 
hdi  k»f  made  of  other  grain  than  wheat,  which  (hall  not 
be  £>  marked,  fo  as  the  fame  may,  on  view  thereof,  be  afcer- 
tained  under  what  denomination  it  was  made  (except  fuch 
bates  as  (hall  be  rafped  by  the  defire  of  the  purchafer  for 
Itt  own  ufe)}  (hall  forfeit  a  fum  not  exceeding  40s.  nor  lef$ 
ibn  5s.  for  every  loaf  not  fo  marked  \ 

Ahd  it  (hall  be  lawful  for  any  juftice,  or  peace-officer,  au-  power  to 
flnized  by  warrant  of  fuch  juftice,  to  enter  into  any  houfe,  cnt«r  m^o 

'3Gco.in,c.ii,  j  8. 

^  S  9-   Thii  oC  the  markine  would  Ceem  to  be  fuperfeded  br  41  Ceo. Ill, 
CV.K.)ci2. 

rj.  //.  I 
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ir  volt     fliop,  ftall,  bakeboufe,  warehoufe,  outhoufei  or  other  p 
•Ilk.  of  or  belonging  to  any  baker  or  feller  of  bread ;  aa 

fearch,  view,  weighi  and  try,  all  or  any  bread  vfhich 
be  tliere  found  :  and  if  any  bread  (hall,  on  any  fearch  oji^ 
by  any  juftice,  or  on  proof  made  before  him  by  the  om 
one  witnefs,  be  found  to  be  deficient  in  weight,  or  not 
marked,  or  deficient  in  the  due  baking  or  working  th< 
or  wanting  in  the  goodnefs  of  the  (luff,  or  made  wit! 
mixture  of  meal  or  flour  of  any  other  grain  th^n  the 
(hall  import  to  be  made  with,  or  with  any  lareer  of  < 
proportion  of  any  other  grain  than  what  ought  to  be 
therein,  or  with  any  mixture  or  ingredient  which  b/ 
aforefaid  a£t  ought  not  to  be  put  therein,  or  with  any  tl 
in  lieu  of  flour  which  (hall  not  be  the  genuine  flour  tbei 
(hall  import  to  be,  or  made  with  any  leaven  not  allo^ec 
the  faid  former  a£t ;  fuch  juftice  or  peace-officer,  may  1 
the  fame,  and  difpofe  thereof  to  poor  perfons  ^$  to  fuch 
tice  (hall  feem  fit ;  and  the  maker  or  feller^  whofiei  b 
fliall  be  found  wanting  in  the  goodnefs  of  the  (tuff*,  or  q 
with  fuch  undue  mixture  as  aforefaid,  or  undue  propfiji 
or  made  with  any  thing  in  lieu  of  flour  which  (ball  notly 
genuine  flour  the  fame  (hall  import  to  be,  or.  with  any  lifs 
not  allowed  by  the  (aid  a£l,  (hall  forfeit  a  fum  not  eic 
ing  5I.  nor  Icfs  than  20s. ;  unlefs  the  defaolt  (hall  appe; 
have  wholly  arifen  from  fome  unavoidable  accident,  or-l 
contrivance  or  confederacy  ^«  And  if  any  perfon  (hall 
diuGt  or  oppofe  any  fuch  fearch,  or  feizurc  of  fuch  bre^j 
(hall  forfeit  a  fum  not  exceeding  40s.  nor  lefs  than  2os^« 
no  perfon,  who  (hall  follow  or  be  concerned  in  the  hu( 
of  a  miller,  mealman,  or  baker,  (liall  be  capable  of  a^n 
a  juftice  in  the  execution  of  this  2lQ,  ;  and  if  he  (haU  ■ 
fume  fo  to  do,  he  (hall  forfeit  50I.  to  him  who  (hall  iii^ 
or  fue  for  the  fameS     Provided,  that    if  the  baker  1 

*  3  Ceo.IHjC.  IX,  ^10.  ^  §  la. 

k  §  XX. 
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it  appear  to  any  juftice,  that  any  ofithce  fbf  which      f  i. 


k  111  ^  paid  the  penalty,  was  occafioned  by  the  ne- 
IJh&Qrde&tikof  his  journeyman  or  fenrant,  the  faid  juf- 
tb  lUl  ifibe  hit  warrant  for  bringing  fuch  offender  before 

^f  faicrfianeodier  joftice;  and,  on  convi^ion,  fuchjuftice 
liorier  what  reafonable  fum  (ball  be  paid  by  the  faid  of<- 

sti  fata  bj  way  of  recompence }  and  if  he  do  not  imniediate- 
l^piftkiaine,  the  (aid  juftice  (hill  commit  him  to  the 
k^Bof  conedtion,  or  other  prifon  of  the  place  where  he 
Mbe^frehended,  there  to  be  kept  to  hard  labour  for  any 
iieaotaoeeding  one  kakndar  month,  unlefs  payment  be 

r4  httsmnkK 
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AMDooe  juftice  may  hear  and  determine  ofiences  in  like 
■nci  ai  l^  die  &id  former  a£b  \  And  no  certiorari,  let^ 
■iof  idfocadooi  or  {ufycn6cn^  (hall  be  granted,  to  remove 
■f  Mmfiioo  or  other  proceedings  had  diereapon  ^  With 
BkBkrjt  of  appeal  as  by  the  faid  former  z€t  '•  And  per- 
fai  eoBfiOed  on  this  a^,  (hall  not  be  profecuted  for  the 
^4cace  under  any  other  law  *.  And  all  penalties  and 
Uimt$  on  this  a£k  (hall  go,  half  to  the  informer,  and  half 
V  ik  jvftice  (ball  order  for  carrying  this  z(k  into  execu** 
'il^  Finally,  it  is  provided  that  nothing  herein  fliall  ex«- 
(f  Mi»die  oniTerfities  ^. 

Tb  13  Geo.  ni,  c.  6a  ^,  on  the  narrative,  that  by  the      f  4- 
jx  Geo.  n,  c  29,  and  3  Geo.  Ill,  c.  11,  only  two  forts  of  ij,^'^^^ 

— STAMDv 

*  jCcoi  in,  c.  ii»  1 13.  ckne,  of  sny :  in  its  calculation  as  to  ^i^s^p] 

^^MtlJ.  the  wheaten  and  houfehold,  theiz 

)  n*  Geo.  II,  fuppofes  the  confumption  of 

^jitity.  Itoch  equal.    If  the  houfehold  he  in 

*  I  *^  freater  demand,  the  hakers  complain 
•  Mh»                          "  they  lofe ;  if  the  wheaten,  again,  the' 

'  f  *S<  public.    This  inconvenience  is  avoid- 

^Uttsflandard  hread  it  faid,  by  ed,   and   the    greateft   nouriHimeot 

med  io^oiren,  to  be  the  mod  nu-  drawn  from  the  grain,  by  preparing 

^'^^  Bflft  idvilable,  and  moft  an-  it  for  the  fltndard  breid. 
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bread  made  of  wheat  are  allowed  to  be  made  for  fale  -,  di 
is  to  fay^  Wheaten  and  Houfehold  :  and  whereas,  accordii 
to  the.  antient  order  and  cuftom  of  the  reahn,  there  hi 
been  from  time  immemorial  a  standard  wheaten  brea 
being  the  whole  produce  of  the  wheat  whereof  it  was  mad 
therefore  enacted,  that  from  henceforth  a  bread  made  oft 
flour  of  wheat,  which  flour,  without  any  mixture  or  di¥i(k 
ihall  be  the  whole  produce  of  the  grain,  the  bran  or  h 
thereof  only  excepted,  and  which  fliall  weigh  three  foyu 
parts  of  the  weight  of  the  wheat  whereof  ic  (hall  be  mai 
may  be  made  and  fold,  and  (hall  be  called  and  underftood 
be  Tijlandard  wheaten  bread  ^. 


lyfarking.  And  the  ittdisAx  (ball  mark  every  loaf  thereof  with  die  i 
pital  letters  S  W,  and  the  fame  may  be  made  and  fold, 
though  no  afllze  be  fet,  of  the  weight  and  in  the  proportic 
following ;  viz.  that  every  ftandard  wheaten  peck  loaf  fl 
weigh  I7lbl.  6oz.r  avoirdupois;  every  half  peck  loaf  8 
XI  oz.;  and  every  quartern  loaf  4  lb.  5ioz.:  and  every  pi 
loaf,  half  peck  loaf,:  and  quartern  loaf,  (hall  always  be  i 
as  to  price  in  proportion  t&  each  other  refpe&ively :  and  d 
when  wheaten  and  houfehdd  bread,  made  as  the  law  dire{ 
(hall  be  fold  at  the  fame  time,  together  with  this  fta^ 
wheaten  bread,  they  be  fold  in  refpefi  of  and  in  proporti 
to  each  other,  as  followeth  ;  namely,  that  the  fame  wei{ 
of  wheaten  bread,  which  cofts  8d.  the  fame  weight  of  i 
ftandard  wheaten  bread  (hall  coft  7d.  and  the  £une  weif 
of  houfehold  bread  (hall  coft  6A.  or  feven  ftandard  wheal 
affized  loaves-  (hall  weigh  equal  to  eight  wheaten  aflb 
loaves,  or  to  (ix  houfehold  affized  loaves  of  the  fame  pd 
as  near  as  may  be  ^.  Provided,  that  the  faid  ftandard  whi 
en  bread  (hall  not  be  made  into  or  expofed  to  fale  as  prii 
loaves,  at  one  and  the  fame  time,  together  with  aflized  loai 
of  the  fame  ftandard  wheaten  bread  ^.    And  the  magiiSci 


*  i\  Qfix}.  Ill,  c  6s,  §  z. 


i§s; 
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■fi  whenever  thcj  think  proper,  fix  the  aflize  of  this  ftand-      |  4. 
aiwheatea  bread,  according  to  the  following  tables ' :  ^'^'  '"• 

—STANCE 

'  TABLE  I,— Or  the  alBze-table  of  fiandard  wheateo  bread.  ard  if. 

BRIAD. 

Ik  iri  colamn  cootmios  the  price  of  the  bufhcl  of  wheat,  WiDchefter 
lofcc,  from  lA.  pd.  to  14s.  6d.  the  bufliel,  the  allowance  of  the  tnagiftratei 
lAekkaiacioded:  the  other  columnt  coBtain  the  weigit  of  theieveral 


hktoi 

Mhdot|fMAi.x. 
wbeat 
adbk 


LAIOB  AStlEI  BRBAO. 

Eighteen 
pence. 

lb.  oz.  drJlb.oz.  dr. 


x»6  Of  tbe  PoLiCB,  BpDt 

i'*  And  the  bakers  and  feller*  of  the  faid  ftaodard  wh 

13,  c.  6*,    bread  (ball  be  liable  to  all  the  penalties  of  the  former 


14    6 


5  i^ 

0  II  13 

|»   -3    * 

4    7    • 

5  >3 

□  up 

1    1  i> 

4    5     8 

J  II 

0  II     6 

111 

4    4    » 

J    9 

a  II    i|i    1    6 

5     7 

0  1014 

4     I      7 

5     6 

0  10  II 

4    0    3 

5    4 

0  10    8 

I   IJ     8 

3  14  IJ 

5     » 

D    10      J 

3  «3  IJ 

5     I 

"   14    5 

4  IJ 

3      9    IJ 

I   13  13 

3  II     9 

4  14 

3     9  11 

.13     4   3  >o    ?| 

4  13 

=    9    9 

I  \%  11 

3     9     Si 

J  ti 


TABLfe  II,— Or  the  ^rice-table  of  (laodvd  whraten  Imd. 

The  firft  cotiunn  conEaiiu  tbe  price  of  the  buflial  of  wheat,  iliom 

the  bakcc  included:  tbe  other  caiunuu  eoittaia  the  frki  of  tbe  . 

t>ulkel  of  Q 
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jmikdi  that  if  aiij  information  be  laid  againd  a  baker,  for       (  4. 
■bogi  marking,  or  expoGng  to  fale,  any  bread  purporting  13  V^' 
Mktbe  flandard  wheaten  bread  aforefaid,  made  of  flour, '~~*'>'^mb. 
M  being  the  whole  produce  of  the  wheat,  the  bran  or  hull  brkad] 
thereof  only  excepted,  and  weighing  three  fourth  parts  of  ^^^    .  . 
tk  weight  of  the  wheat  whereof  it  was  made,  and  (hall  for  procor. 
jnn  thtt  he  bought  the  faid  flour,  as  and  for  fuch  flour,  of  j^^J^ 
ik  miller  or  mealman,  naming  his  name  and  place  of  abode  •  whcaten 
infoch  cafe  the  baker  (hall  be  acquitted,  and  the  miller  or 
oolnan  fhall  forfeit  as  in  the  cafe  of  adulterating  corn, 
Bol,  or  flour,  by  the  faid  t(k  *. 

Akd  when  the  magiftrates  haVe  fet  the  afiize  of  the  faid 
Indard  whcaten  bread,  they  may,  if  they  think  proper,  Magiftratet 
iBt  fetting  the  stffize  of  any  other  fort  of  bread  ^.     And  ^^  ^ 
ieinftkcg,  at  any  eeneral  or  quarter  fcflions,  may  prohibit,  "^^f^  . 
lormree  months,  (unlets  they  ihall  lee  caufe  looner  to  re-  making  of 
loke  the  pndiibition,  which  they  may  do  at  any  adjourned  S!?^5"* 
^oartet  fefiions  or  any  fpecial  fef&ohs),  the  makers  of  bread 
far  (ale,  fot  making  or  ezpofing  to  fale  any  other  one  or 
aure  forts  of  bread,  pufpofting  to  be  of  a  fuperior  quality, 
ud  ibid  at  a  higher  price,  than  the  ftandard  wheaten  bread 
afardaid.     Provided,  that  no  fuch  order  of  prohibition  (hall 
tale  place,  until  one  kalendar  month  at  leail  after  the  date 
of  tbe  making  thereof.     And  fuch  order  fhali  be  entered  by 
die  iaid  juftices  in  a  book,  to  be  infpetSled  by  the  bakers  at 
afi  feafonable  times  in  the  day  time,  without  fee.     And  the 
jiiftices  fiiall  caufe  a  copy  of  fuch  order  to  be  put  up  in  fome 
naiket  or  other  public  town  within  the  diftrift,  or  (hall 
Ottfc  the  fame  to  be  inferted  in  fome  public  newfpapcr  pub- 
fiflied  within  fueh  di(lri£l.     And  provided,  that  the  bakers 
may  have  an  opportunity,  whilft  the  faid  prohibition  is  un- 
fe  confidcration,  of  offering  to  the  juftices  their  objeftions 

*  31  Geo.  U,  c.  29,  §5,6.  *  13  Geo.  Ill,  c.  6a,  J  7. 
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oio!  ill,     againft  it  *.    Provided  alfo,  that  nothing  herein  fliall  cxtai 

13,  c.  6»,    to  prevent  the  magiftrates  or  others  who  have  power  to  ft 

AitD  w.       ^^  affize  of  bread,  from  allowing  (even  during  the  time  c 

•&SAD.       fuch  prohibition  as  aforefaid),  if  they  think  fit,  any  wlul 

loaves  or  wheaten  loaves  of  the  price  of  one  penny  or  im 

pence  to  be  made  and  fold,  fo  that  they  be  made,  mariwi 

and  fold,  according  to  the  regulations  of  the  affize  table  d 

lo. 

And  whereas  in  many  places  the  inferior  clafles  of  peo| 
are  ufed  to  be  fupplied  with  bread  made  of  wheat,  cxf 
coarfe  and  cheaper  fort  than  the  (landard  wheaten  bre 
aforefaid  ;  therefore,  it  (hall  be  lawful  for  the  baker  to  ma 
and  fell  fuch  inferior  and  coarfer  bread,  provided  he  fells  t 
fame  at  a  price  under  that  of  houfehold  bread,  as  dire£) 
by  the  faid  a£l  of  31  Geo.  II,  (although  nothing  in  this  s 
extends  to  fetting  any  affize  thereon).  But  if  he  fells  fu 
inferior  or  coarfer  bread  by  weights  and  prices  at  which  t 
houfehold  bread  aforefaid  is  at  this  time  affized,  he  (hall 
liable  to  the  fame  penalties  as  bakers  for  any  mifdemeanoi 
making  and  felling  any  other  fort  of  bread  ^.  Provided 
ways,  that  nothing  herein  (hall  extend  to  prejudice  any  ri] 
or  cuflom  of  the  city  of  London,  or  the  dean  of  the  cd 
giate  church  of  Weftminfter,  or  the  high  fteward  of  t 
city  of  Weftminfter,  or  either  of  the  two  univerfities  ^. 

S  S'  Such  are  the  laws  refpe£ting  the  affize  of  bread,  as  fU) 

sco'tiand.  by  Dr.  Burn,  with  the  additional  notice  of  fome  enadlme 

fubfequent  to  the  laft  edition  of  that  work  **.     Which  ena 

ments  conftitute  a  code  of  law,  in  general,  obligatory  over 


*  13  Geo.  Ill,  c.  61,  {  8,  9.  tice  mere  temporary  regulatioiu 
b  {  II,  la.  the  prohibition  to  eat   new  br 

*  §  14.  I5»  16, 17.  (41   Geo.  Ill,  c.  17,  repealed  bj 
•I  U  did  not  fcem  necejQary  to  no-  Geo.  III^  c  4.) 


ft 
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fkHag^iom ;  but  in  fome  particulars  they  have  been  varied      f  5. 
k  didr  application  to  this  country.  CcotlViTii, 

Thus,  as  there  are  here  fewer  markets  for  grain,  a  differ- 
at  method  b  appointed  for  fixing  the  price ;  3  Geo.  Ill, 
t6,  enads,  it  (hall  and  may  bef  lawful,  in  that  part  of 
Aeat  Britain  called  Scotland,  for  the  magidrates  and  jufti- Ma^ftnt«t 
cesof  the  peace,  who  are  by  the  faid  a£l  authorized  to  fct  to  inquire* 
tbt  aJSze  of  bread,  from  time  to  time,  and  fo  often  as  they  ^^Ot  ^^ 
Ul  judge  proper,  within  their  refpeflive  jurifdiflions,  to  of,  the 
mpiic  into  and  take  proof  of  the  prices  which  the  feveral  '^'JJ^  ^^ 
ats  of  grain,  meal,  and  flour,  fit  and  proper  to  make  the  fevenl  forts 
forts  of  bread  which  (hall  be  allowed  to  be  made  by  ll^^^^ 
{hall,  honafidi,  fell  for  in  the  public  markets  in  or  near  and  floof. 


le  ciscj^  borough,  or  place,  for  which  they  are  refpeftively  ^^  JJJjj'j?. 
idiorized  to  fet  the  aflTize  of  bread  \  or  where  there  are  no  marketf» 
dUic  markets  for  any  particular  fpecies  of  grain,  meal,  or 
our,  in  or  near  fuch  city,  borough,  or  place,  to  inquire  in-  Jhcrr»ren» 
I  and  take  proof  of  the  prefent  or  laft  felling  price  of  fuch  P»l>lic  mar- 
pedes  of  grain,  meal,  or  flour,  whether  of  the  growth  of  the  take  proof 
Duntry,  or  brought  from  diftant  places ;  to  which  felling  J^^^Pf^ 
or  prime  coft  (hall  be  added  fuch  an  allowance  for  the  feUin^price 
and  rifle  of  carriage  or  tranfportation,  as  from  the  J^^^/to  * 
■K|iury  and  proof  (hall,  to  the  faid  magiflrates  and  jullices  afcertaia 
of  die  peace,  appear  juft  and  reafonable ;  fo  as  that  the  price  [J^  f^^ 
pffoch  grain,  meal,  or  flour,  be  from  time  to  time  afcertain-  coils  the 
cd,  according  to  what  thofc  feveral  fpecies  do,  or  may  truly         * 
coft  the  bakers,  before  they  can  manufa£ture  the  fame  into 
kead. 

By  ItOixwi  fecond  it  is  further  ena£ted,  that,  previous  . 
to  the  proof   to  be  taken   in   the   feveral  cafes  aforefaid,  previous 
aodcc  in  writing  (hall  be  given  to  the  deacon  of  the  in-  "hc'^cacon 
corporation  of  bakers,  or  where  there  is  no  fuch  incorpo-  ^f  ^^^  l>al^- 
ntkm,  to  any  two  reputable  bakers  within  the  city,  bo-n"/&a^*' 
nmgh,  or  place,  where  fuch  proof  is  to  be  taken,  forty-eight 


130  O/tbeVoLiCE^  fiooKlU* 

§  5-       hours  at  leaft  before  takin?  the  fame,  to  the  end  that  die 

AtflXE  IK  r    I  J 

tcoTLAMo.  makers  of  bread  within  fuch  city,  borough,  or  place,  may>  it 
they  think  proper,  attend  the  taking  fuch  proof,  and  fuggeft 
fuch  queftions  as  may  be  proper  to  be  put  to  the  witnefles 
fummoned  by  the  magiftrates  or  juftices  of  the  peace  te^ 
fpe£tively,  or  oiFer  fuch  other  witnefles  or  evidence  as  may 
appear  proper  for  proving  the  prices  of  the  grain,  meal,  or  ^ 
flour  in  queftion.  , 

And  the  third  feAion  provides,  that  fuch  proof  fliall  only  . 
The  proof  proceed  upon  the  oaths  of  two  or  more  credible  witnefl^ 
1^^^     converfant  in  the  prices  of  the  feveral  forts  of  grain,  mai^ 
oathi  of      or  flour,  which  (hall  be  the  fubjeft  of  fuch  inquhy,  or  hf  , 
neflet  con-  writings  legally  proved ;  and  that  it  fhall  and  may  be  lawful 


Tcrfamiii^  to  the  faid  magiftrates  and  juftices  of  the  peace,  within 

refpedive  jurifdi£iions,  to  fummon  fuch  perfon  or  perfont 

who  may     ^  ^^  xhcxti  (hall  appear  moft  proper  for  that  purpofe,  and  to 

moned,  and  compel  them  to  appear  and  give  their  evidence ;  and  that 

toTopea?    cither  by  fuch  remedies,  and  under  fuch  penahies,  as  aie 

and  give     provided  by  the  faid  a£t,  in  the  cafe  of  perfons  duly  fuixi* 

e?  ence ;    j„q,j^j  jq  g^^^  evidence,  touching  the  rates  and  prices  of 

the  feveral  forts  of  grain,  meal,  and  flour,  where  the  retora 

of  the  prices  of  fuch  grain,  meal,  or  flour,  (hall  be  fufpedied 

as  not  truly  and  bona  Jlck  made,  or  by  fuch  remedies  as  ai^ 

competent  by  the  common  law  of  Scotland,  'for  compelKil^ 

witnefles  to  appear  and  give  evidence  in  any  judicial  trid  x 

before  a  competent  court. 

fo  at  they  PROVIDED  always,  that  the  perfon  or  perfons  fo  fumm^n^* 
ecd"to  tra-"  ^^  ^  "°^  obliged  to  travel  above  five  miles  from  the  place 
vcl  above    of  his,  her,  or  their,  abode  *. 

five  miles 
from  home. 

Bt  feflion  fifth  it  is  further  enabled,  that  the  whole  cyi*^ 
be  ingroflcd  dence  to  be  taken  as  above,  (hall  be  fairly  ingrofled  in  it 
iaabook,    book,  to  be  kept  for  that  purpofe,  by  the  town-clerks  of 

# 


i 


lording  to  the  praflice  of  the  law  of  Scotland ;  and 

often  aa  fuch  proof  Ihall  be  taken,  the  magillrates  f^ftite''' 
icetttf  the  peace,  before  whom  the  fame  (hall  be  taken  P"ce>  [<>  be 
iTcIf,  floU,  iramediatelf  after  clofinj;  the  crideace,  or  '        ' 
1  as  it  caa  convenicnily  be  done,  declare  the  prices  of 
vnl  hinds  of  grain^  meal,  or  flour,  concerning  which 
[lury  haa  been  made,  according  aa  ihefc  fliall  appear 
n  to  be  |»oved,  from  confi Jcring  the  whole  evidence ;  ,nj  tatatd 
luch  declaration  fhall  be  ingroQed  in  the  book  appoint-  '<>  <''c  tiii 
X  kept  as  aforefaid,  immediately  after  the  evidence,  Q^a'br 
aU  be  figned  by  the  magiftrates  or  jufttccs  of  the  peaile ''"  ,°"S** 
klT^y,  before  whom  fuch  pnx^  fliall  be  taken ;  and    ™     ' 
.  book  containing  the  evidence  and  declaration  afore-  '^^^  '\^ 
ball  be  <^>en  and  patent  to  (he  infpeftion  of  the  mak-  public  io' 
bread,  and  all  other  perlbns,  without  fee  or  reward  j  '^E*^'™- 
uU,  to  all  intents  and  purpofes,  be  deemed  and  taken 
equivalent  to  the  returns  or  certificates  of  the  market 
;  of  aU  knuls  of  grain,  meal,  or  flour,  appointed  to  be 
by  the  laid  a£l :  aiul  the  magiftrates  and  juilices  ofandwciehc 
eace  in  that  part  of  Great  Britain  called  Scotland,  fhall  f^™"^"' 
apon  proceed  to  fet,  afcertain,  and  appoint,  the  afiize  afceitunnl 
reigbt  of  aU  forta  of  bread  which  (haU  be  made  for  '^^f^* 
or   espofed  to  iale,  and  the  price  to  be  paid  for  the 
wtthin  their  refpedive  jurifdifiions,  when,  and  a«  of- 
Trom  time  to  time,  as  they  fhall  think  fit,  according  to 
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1 5«  of  bread  fliall  be  fet,  afccrtained,  and  appointed,  for  anjrcit^ 
^coTLAWD.  borough,  or  place,  within  that  part  of  Great  Britain  called 
Theaflize  Scotland,  by  the  magiftrates  or  juftices  of  the  peace  aa- 
not  liable  to  powered  for  that  purpofe,  fuch  aifize  (hall  not  be  limited  tC 
bot^coD-  endure  for  any  certain  time,  but  (hall  continue  and  ftand  id 
timic  in  force  until  a  new  aflize  of  bread  be  fet,  afcertained,  and  ap 
a  new  «Qe  pointed,  by  the  faid  magiftrates  or  juftices  of  the  peace^  foi 
is  made,      fy^jj  ^j^y^  borough,  or  place  refpcSively  \  any  thing  in  th< 

aforefaid  zGt  of  the  thirty-firft  year  of  the  reign  of  his  latN 

majefty,  to  the  contrary  notwithftanding. 

Section  feventh  further  ena£):S|  that  upon  an  applicatioi 

eJS^lnd'  ^^  writing  by  any  two  or  more  of  the  inhabitants  or  baken 

pro^  offer- within  any  city,  borough,  or  county,  where  fuch  aflize  0 

Hcient  va.   bread  (hall  be  fet,  to  the  magiftrates  or  juftices  of  the  peaci 

thL*'^^  of  ^^°  fet  the  laft  afiize,  or  to  the  magiftrates  or  juftices  of  tin 

any  fpecies  peace  of  fuch  city,  borough,  or  county,  for  the  time  being 

min!  by^  fctting  forth,  and  offering  to  prove,  by  proper  eridence,  tha 

anr  two  in-  the  price  of  any  of  the  fpecies  of  grain  before  mentioned  ha 

hskth,       ^^^^^  or  fallen  fince  the  laft  aflize  of  bread  was  fet,  fo  as  t» 

£ft*  ff ^     authorize  an  alteration  of  fuch  laft  aflize,  according  to  tin 

aforefaid  a£i  of  his  late  majefty,  and  tables  therein  referro 

to ;  in  every  fuch  cafe,  the  magiftrates  or  juftices  of  th 

peace,  to  whom  fuch  application  fliall  be  made,  (hall,  withii 

their  refpeflive  jurifdi£tions,  be  obliged  to  take  evidence  o 

the  then  current  prices,  in  the  manner  before  direded  ;  an 

dcnc€*b  to  *'^»  "P^"  advifing  fuch  proof,  they  (hall  find  fuch  a  variatid 

be  taken  of  of  the  prices  fince  the  laft  a(Eze,  as  dcfcribed  in  the  faid  zQ 

pricerand  a  ^^^7  ^^^^  immediately  fet  and  afcertain  a  new  affize  of  bread 

new  affize   which  (hall  remain  till  altered,  agreeable  to  the  dbefliofl 

to  be  made  ,        .     ,    r  • 

conform-    iierem  before  given. 


able  thcre- 


And  by  feftion  eighth  it  is  further  enafted,  that  in  cal 
any  perfon  or  perfons  (hall  be  conyi£lcd  of  any  of  the  d 
fences  mentioned  in  the  faid  adJ,  or  in  this  prefent  a£k,  b< 
fore  any  magiftjate  or  magiftrates,  juftice  or  juftices  of  th 


r-r-  PI 
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ft»e^  in  that  part  of  Great  Britsdn  called  Scotland,  fuch      f  s- 
cnriffioo  (hall  proceed,  and  be  drawn  up  in  the  form  com-  te^r^AMui, 
bqdIjt  nfed  and  pra£lifed  before  fuch  magiftrates  or  juf-  Method  of 
tin  of  the  peace,  in  convidions  for  other  offences  of  the  proceeding* 
iff  Qamre ;  any  thing  m  the  laid  act  to  the  contrary  not-  coaviaioo 
liWbnding.  ofoffcndcn 

o  lu  Lx  re- 

cited or 

And  whereas  it  may  happen,  that  the  magiftrates  of  P"^*^°'*^" 
6)me  of  the  cities  or  boroughs  in  that  part  of  Great  Britain  ^^JJ^ati^ 
called  Scotland,  may  negleQ  to  exercife  the  powers  commit-  of  any  city 
aed  to  them,  of  fetting  and  appointing  the  afTize  of  bread  nc^iea 
within  their  refpeAive  cities  and  boroughs  ;  be  it  therefore  ^«r  <?"tT 
eaa£led  by  the  authority  aforefaid,  that  in  cafe  of  fuch  ne-  thedaeaf- 
glcfi  of  the  magiftrates  of  any  fuch  city  or  borough  to  fet  ^^^ 
in  aflizc  of  bread,  or  to  alter  any  former  affize  fet  by  them 
fty  a  new  af&ze,  when  fuch  alteration  in  the  price  of  wheat 
or  other  grain  {hall  occur  as  is  fufEcient  to  authorize  an  al- 
tcntion  of  the  laft  aflize  of  bread  according  to  the  faid  z(k,  .^^ .  .  .^ 
it  tuill  and  may  be  lawful  for  any  two  or  more  of  the  juf-  cci  ofthe 
dees  of  the  peace  of  the  county  within  which  fuch  city  or  ^"y  JJi^rc 
bonmgh  lies,  to  require  the  chief  magiftrate  of  fuch  city  or  them  to  fet 
borough^  by  a  writing  under  their  hands»  to  fet  the  aflize  of  fj^^ .  ^ 
head,  or  to  alter  any  former  aflize  of  bread,  according  as 
the  cafe  (hall  occur ;  and  in  cafe  fuch  chief  magiftrate,  or  and  on 
the  other  magiftrates  of  the  faid  city  or  borough,  (hall  re-  „\l^  °^ 
fafe  or  negle£l,  for  the  fpace  of  ten  days  after  fuch  requifi-  comply 
lion,  to  fet  fuch  aflize,  or  to  alter  any  aflize  then  in  force,  within  ten 
when  the  alteration  of   the  price  of  wheat  or  other  grain  ^^y**  J^^ 
does  pemut  the  fame,  then,  and  in  every  fuch  cafe,  any  two  fettle  fuch 
m  jnore  juftices  of  the  peace  of  fuch  county  fliall  have  ^^^^^^^ 
power,  and  are  hereby  authorized,  after  taking  proof  of  the 
pnces  of  the  feveral  kinds  of  grain,  meal,  or  flour,  in  man- 
ner above  directed,  to  fet,  afcertaiu,  and  appoint,  an  aflize  of 
bread  for  fuch  city  or  borough,  which  fliall  remain  in  full 
force  until  altered  by  the  magiftrates  thereof,  or  in  cafe  of 
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is-      their  ncgle£l,  by  any  two  or  more  of  the  faid  jufticesof 

AStlZXlN  » 

BcoTLANo.  peace  • 

The  recited  It  is  further  enafted,  that  every  claufe,  matter,  atld  dmi|^ 
n^'aTtcred  contained  in  the  aforcfaid  aft  of  the  thirty-firft  year  of  Vk 
by.thts  aa,  latc  majefty's  reign,  (liall  remain  and  continue  in  full  foroB^ 
to  and  he  in  '"  ^^^^  P^^^  ^^  ^^^  kingdom  of  Great  Britain  called  Scotland^ 

force  with-  except  in  fo  far  as  the  fame  is  altered  by  this  zSt  **. 
la  Scotland,  ' 

The  magiftrates  and  juftices  of  peace  are  to  take  a  piO(£ 
of  the  price  in  the  manner  direfied  by  the  ftatute.  It  9 
fpecially  dire£led  that  the  aiB2e  is  not  to  be  limited  to  Uff 
particular  period,  but  to  continue  till  a  new  affize  be  ku  If 
If  the  mar  the  magiftrates  neglef^  to  fix  an  aflize,  any  two  juftices  oC 
Sm  fiTan  **  ^^^  peace  may  require  them  to  fix  one ;  and,  in  cafe  of  Aeir 
affize.  refufal,  the  two  juftices  may  proceed  to  fix  it  themfeiveid 
But  the  remedy  is  carried  no  farther.  If  the  juftices  do  not 
interfere,  no  private  individual,  on  the  one  hand,  or  bakery 
on  the  other,  is  authorized  to  interfere.  The  appUcatkxi 
by  any  two  of  the  inhabitants  or  bakers,  mentioned  in  clanfc 
f  7,  relates  to  the  raifing  or  lowering  it,  and  not  to  the  eftab- 
liihing  it,  where  it  i»  thought  advifable  to  difpenfc  with  k 
altogether.  And  in  the  ftatutes  above  mentioned,  the  aA 
is  figured  of  their  being  no  affize,  and  regulations  are  adapt- 
ed to  that  fituation  of  things ;  for  wherever  there  is  no  pfo* 
per  market  for  corn,  it  is  extremely  difficult  to  learn  dM 
prices  correfbly.  Accordingly,  in  fome  places  of  the  coim< 
try,  it  has,  on  this  account,  been  judged  advifable,  by  wa] 
of  experiment,  to  difcontinue  the  affize,  and  to. confine  Al 
interference  of  the  magiftrate  to  the  preventing  of  any  dill 
ciency  in  the  weight,  or  any  thing  unwholefome  in  die  qniN 
lity  of  the  bread.     The  weight  of  the  bread  is  ftill  regidit> 

*  I  9.  ^  Or,  contrary  to  the  regdUoskm 

^  {  lo.  of  $  ai  of  the  leading  ftatvte^  31 

Gee.  II,  c.  29. 
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^^i^  dn  befiofVy  and  its  quality  examined:  but  its  price,  and  the     §  s- 

^edn  of  it,  as  wheateni  houfehold,  ftandard,  or  otheri  is  tcoTLAMB. 

kit  emiitly  at  the  difcretion  of  each  particular  dealer  *. 

iiif  hma  a  comparifon  of  the  average  prices  of  bread 

iaCf  with  the  prices  where  there  is  an  aflizei  it  has  not 

i|ipared  chat  the  interefts  of  the  public  may  not,  in  this  in- 

Ihocei  as  in  mod  others,  be  fafely  intruded  to  the  natural 

competition  of  the  trade.     It  is  almoft  unnecefTary  to  add, 

Aitf  in  fnch  a  ftate  of  things,  any  meetings  or  agreements, 

or  ondcrftanding  among  the  bakers,  as  to  regulating  the 

prioesy^irould  be  not  only  blameablci  but  fevereiy  punifh- 

aUe,  under  the  laws  againft  combinations. 


the  abo?e  ftatutes  one  general  queftion  occurs :  is 
it  competent  to  bring  the  legality  of  the  manner  of  fixing  an 
aSie  under  reriew  ?  In  fuch  a  cafe  the  court  of  feflion  fuf- 
tuned  its  jurifdidlion  \ 


9  AKoai  tkc  daw  of  the  hte  Icar- 
ck|^  te  fliagiftfmttt  of  Edinburgfaa 
vkktfae  idvice  and  concurrence  of 
fte  pdses  of  tlie  conit  of  feffion, 
aficeA  to  try  this  czperiment.  At 
FMiinTi  •*  it  the  capital  city  of  the 

*  antB,  where  the  chief  judicatories 
**  Rfide,"  the  ad  16S6,  c.  l%,  gave 
j«ifliftioo  to  the  •«  lords  of  feffion, 

*  wwk  adtice  and  confent  el  the  map 

*  (ftcMcsi'*  in  certain  matters  toucb- 
ii|  police.    On  this  footing,  and  alfo 

of  the  daily  council,  a 
committee,  the  lords 
«f  iAoo  haie  heen  is  the  pradice  of 
canamng  with  the  magift rates,  not 
•If  regularly  in  the  fixing  an  aflize, 
hK  occafionally  in  other  branches  of 
fooce.  Sec  ads  of  fedemnt,  15th 
laurj  X669,  29th  January  X6S7, 


x6th  January  1736,  sjth  February 

i743»3i^  Julyi74& 

b  ft7th  January  1803,  Ro.  Pearfoo. 
The  mag^ftrates  of  Cupar,  on  a  proof 
of  the  &U  in  the  price  of  grain, 
lowered  the  aflize.  'The  bakors  com« 
plained  that  the  price  of  the  laft 
year's  crop,  and  of  foreign  grain^ 
which  were  neceflary  in  the  baking  of 
bread,  had  not  entered  into  the  cal« 
cuJatioa.  A  bill  of  fufpcnfion  was 
refufed  by  the  lord  ordinary,  on  the 
ground,  that,  by  3  Geo.  Ill,  c.  6,  an 
aSse  once  fixed  remained  till  a  new 
affize.  But  the  court  feemed  rather 
to  think  that  thole  clauies  had  in 
▼iew  an  aflize  regularly  fixed,  but 
could  not  exclude  the  cognizance  of 
courts  of  law  as  to  the  previous  quef* 
tion,  whether  that  had  been  done  or 
not.    Th;  bill  was  pafled. 


CHAP.  VI. 


Of  Weights  and  Measures* 


OF  wtJoBTJ*  "  y^  **  ^^"^  fpeidful"  (fays  an  antient  ftatute  •),  "  that 


8UKES  J3f 
GENSKAL. 


AND  MEA-  X  '^  Ten  we  have  hot  a  king  and  a  law  univerfiJl 

*'  throughout  the  realmc,  we  fould  have  hot  a  met  and 
**  meafure  to  ferve  all  the  realme/' 

Weights  and  meafures  ought  indeed  to  be  univerfally 
the  fame  throughout  the  kingdom,  being  the  criterions 
which  reduce  all  things  to  the  fame  or  an  equivalent  value. 
But  as  weight  and  meafure  are  things  in  their  nature  arbi- 
trary and  uncertain,  it  is  therefore  expedient  that  they  be 
reduced  into  fome  fixed  rule  or  ftandard  \  which  ftandard  it 
is  impoflible  to  fix  by  any  written  law  or  oral  proclamation  | 
for  no  man  can  by  words  only  give  another  an  idea  of  a  foot- 
rule  or  a  pound  weight.  It  is  therefore  neceflary  to  have 
recourfc  to  fome  vifible,  palpable,  material  ftandard,  by  forno- 
ing  a  comparifon  with  which  all  weights  and  meafures  may 

^  J4mei  II|  1457,  c.  82. 
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kitdoced  to  one  anifonn  fize^  and  from  which  it  is  held  a      Si, 
puHhaUe  mifilemeanour  to  deviate.  fcT*'***'* 

IL  This  ofience,  accordingly,  is  acknowledged  as  a  point      #  ^ 
ibnj  in  the  Leg.  Burg  c.  74,  which  place  the  ofiender's  pvhisb- 
lifc  and  limb  in  the  king's  will  for  the  fourth  ofience*    Such  qsino  ^ 
Aiden  are  alfo  declared  to  be  punifhable  **  as  falfart*,"  and  **  ^'''  ■ 
vitlieicheat  of  moveables^.    And  the  general  ftatute  com-  and  iiia« 
an  the  care  of  this  matter  to  the  juftices  of  the  peace,  *°'^*** 
Bf^cs  of  borottghsy  and  more  efpeciallj  to  the  dean  of 

h  conftitute  thii  ofience,  if  is  neceflarj,  i^,  "  Att  the 
'iieficiencj  of  weight  ormeafure  be  manifeft  and  matef- ftitntet  tha 
*rial;  fach  as  is  injurious  to  the  one  partf,  and  cannot  be  ^^^^ 
'  inipiited  to  mere  miftake  on  the  part  of  the  other  ^.'^  idlf^ 
*  The  falfe  weights  muft  have  been  u&d  and  given  out  fdr 
'  the  true  ones  (but  this  may  be  done  tacitly,  and  will  be 
'  piefumed  againft  the  ufer),  and  the  traffic  have  been  car- 
"  ned  on  accordingly.''    '^Jfyt  **  They  muft  be  charged  to  from  the 
«*c  different  from- the  legal  ftandard ;  for  if  the  charge  is  j^^^  *^^- 

*  only  of  a  deviation  from  the  cuftomary  weight  or  meafure 

*  of  that  neighbourhood  or  diftri£i  (a  thing  for  which  there 

*  is  10  rule  nor  authority) ;  this  of  itfelf,  and  without  far- 
"  ikr  accufation  of  fome  fpecial  device  and  dole,  by  which 
^  iceepuon  has  been  occafioned^  does  not  fecm  to  be  a  rele- 
"  vut  charge  *." 


ID.  The  puniihment  of  faife  weights  atid  mcafures  fup-       f 
■ofathe  exiftence  of  a  legal  ftandard.     The  attainment  af'^H^^^^Z 
fcch  a  ftandard  has  been  the  fubje£t  of  more  copious  than  •tamd. 
faodsful  legiflation  in  both  parts  of  the  united  kingdom.     ^*^'* 


■  Jmet  rv,  pari.  4»  1493»  c.  47.  d  Hume,  voL  i,  p.  256. 

•  James  VI,  pari.  19,  t6o*,  c.  a.  ^  Sir  Jaxnci  Dunbar  and  John  For- 

*  AppcDdix  I,  r-  i'-  -^^^i  AugMi,  1714.    Hume,  ibi'd, 

r$L  II.  K 
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ARDI. 


4f  !•   .       hf  Scotland,  the  regultdon  of  weights  and  tneafafOB 
iC(rrTii»i  ^3^  referred  to  the  king's  pccrk>g»ttvt|  but  wts  t  RUltltrtf 

parliamentary  jurifdiftion. 

■* 

It-Wk^  early  enifbcd,  that  ^'  sdl  'burgdfies  inaiy  into  Ai : 
*^  their  kottfis  meafures  to  nKafure  duur  combf  tflfr  db(i 
v<  ftaife^  ^nd  wetbt,  to  met,  nieafara,  and  wcy,  thaar^silli 
^  Md'geir ;  and  ^l  ibeafuVes  ^nd  weioirts  foitkL4lo  dcMi 
^  •  md  txiarkk  with^  die  comsnoa  nark  or  ftill  t)f  'the  Iraq^; 
^  atidqiiha  beis&tiden'faxvand  {akwecbds  tnr 
'<  he  fall  pay-  to  the  burgh  an  unlaw  of  viij  S  *. 


•    It  wits  >klfo  ordawttd,  :*^that  tiie:obAngrigttj^iMk;J6ii 

^  caTrifc' with  him  ^Rrechtes-  and  >  medfms  Jn  ilk  dvknolMI 

'<  tfir,  and  caufe  the  orooe^trechtes  to  be  auoft  )BuirpiiK%(fiii 

^  tnetlat,  -and  ^diat  tbey  agrioiudtk'ktsf wodiCe%  ^ouaMA 

3<<:nMr.na  kflc  V    It.was  <<  Aatuoe  be  UogL^Daffid^  ^Httiadi 

'^  cMKiioa  and  e^uaM  wcieht,  qiihilk  wcaliedtheireiote  If 

^^Caihile&,4ii  buying  and  fetf^ogi  iMl  .^dcttpolrmAcdaf 

«  be  all  men  widdn  thk  ir^ater  of  SoadanL;  .a,  ^Qie  Jm  1^ 

M'Gnd  commands;  thou  £dl  not  harvt  in  thf  baggfedwwinUi 

^<  tier  'of  wcickts,  ane  mairt  Md  ane  other des  yinrthw^fii 

^ wtficitf  hn^-in  thine  hotlfedtsvrs^mea&res;.  ane^grett^i«4 

^  ane  fcnaM ;  bat  tiioa  {alt«ha?e  ane  ridit  and  joAr 

^But  the  moft  accurate  affize  of  our  andent  weights 

Affize  of    Au^  it  cofttffitied  in  tho  following'  ftatues  of  ksag 

wetgku      u  I    YiXnz  David's  common  elne    conteines^^tbrotta 

lurei  by      <<  meafured  inches,  with  the  inches  of  thrie  noen  \ 

Kobectiii.  4«  m^  ^^  middili)  4ne  lytiU;  and  fall  ftand  coufbrmeta: 

^  middiH  inch,  or  coHfoxnve  to  thrie  grains  of  bear 

.^■ihe  taitts.    a,  The  ftane  to  wey  woll  and  otbor 

<<iboU  have  fiveteae  punds;  ane  ftane  of  walx 

«  iklf.  Pr.  88.  ^  SuLDaYid  II,  e.  ixz« 

k  Iter  Cameraril,  c.  30. 
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be  IdMyJom  pnndei  makes  ane  ftane.    3^  Anc  poond      $  jk 
d  vejr  tventie-five  fohillings ;  gad  this  wa$ indie  time  Tfi^pvS'iMi 
he  ai&zes  fbreiaid;  and  the  pound  coDteines  fivetene  •tam^^ 
».     4,  In  the  dme  of  umquhill  king  Robert  Bruife,  ^'    * 
pett-  cooqueftoar^  firft  of  that  niune^  the  pound  of 
rcortrMMid <twent]r*fes  fchiUings  and  four  pennies )  in 
B&  ^  die  minoiation  of  the  penniet  or  money  of  that 
•As  Ac  mooef  of  king  David  £orefaid.    5,  The  unce 

»  in  the  time  of  king  David  forefaid,  twentie 
%  'ia  Ac  time  of  the  laid  king  Robert  I,  it  contein- 
peoticHUie  pennies ;  but  now,  in  our  days,  that  is,  of 
Robert  HI^  in  the  zear  of  grace  13931  the  unce  of 
■f  omicdnesthfoiitieiftwa  pennies*    6,  The  ftirlin>  in 

of  die?fiud  king  David,  did  wey^irettie-twm 
of  gmk *and  mmd^uheat ;  but  now  it  is  other- 
•,»lie.miMi^lieiminonitbn  ef  the  mtaey.  y^Ane 
r  IbdUtiepttieind  tw^bft  ftane ;  the  wedii  <iufaen^ 
Biaoi  aneht  pound*.  8,  The  boU  fould  cootome  ane 
■10%  dmtls,  twdise|;aIIons^;  and  fall  be  in  the  deip- 

mobM^  ^with  the  thicknefs  of  the  trie,  in  bcnth 

l-nnd  in  the- roundneis  above^  it  fallconteine 
imrc  snd  twelve  inches  in  the  middisof  theower 
rmid  m  tbeiniiexior  roundnefri  it  fould  conteine  Axit 
rcitven  mchesb  9,  The  gaUon  fould  conteine  twelve 
li^  vraiBT;  thai  is»  of  fea^wafeer  foure  pounds  of 
Ui^vifer  fenre  pounds  and  of  ftandand  water  in 
AsTi^nie  pound.  Item^  the  gallon  fould  conteine  in 
■lb  £k  ittches,  and  ane  halfe  inch ;  ami  in  the  in£e- 
ihnidnef 8  audit .  inches .  and  an  halfe  •  inche,  with  the 
nefii  of  the  trie  of  beath  the  fides ;  and  in  this  round* 
•  above,  it  Xould  conteine  twentie-ieven  inches  and  ane 
\  ia^he  infeuor  roundnefs,  twenty*  thrie  ixKhes.  10, 
:  inche,  in  all  meafures,  fould  be  meafured  at  the  ruit 
the  naiU  \  and  fould  be  in  length  confJDrm  to  thrie 

K2 
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$3.      "  grains  of  good  bear  *.     Certain  nneafures  were  a] 
^JL^"''    to  be  riiade,  of  boll,  firlot,  half  firlot,  peck,  and  firallon ;  aai 
STAND*      that  none  other  be  ufed,  under  the  pain  that  may  follow  *?•  ' 


AKDf»( 


i^ 


Of  our  later    AKDbjr  pari.  3,  James  I^,  a  ftone,  weighing  15  liU  trpT|{| 

^rdi^'  '^  ordained  to  be  made  for  all  goods  fold  by  weight  •,  tbii^ft^ 

weghts      is  to  be  diyidedinto  16  Scots  pounds;  and  a  half,.^Q{)^ 

fures?'^'     quarter,  a,  half  quarter,  a  pound,  a  half  poundi  ai^.p4|ij| 

lefler  weights,  are  to  be  formed  according  to  thut  j^^iiufl^ 

And  by  cap.  i^p  of  the  4th  parliament  of  the,fj^n|e{pQi|G^J| 

^ach  troy  pound  is  to  contain  16  ounces.     By  cap*  68  of  tfal 

fame  parliaments  ,f he  ^U  is  toqQnlnin  3.7inchefij;  andithc 

70th  ^h9p^^er,re^i4at^^fhc/dLv^ilt?^4  qmnUtj.^f^  the  Mb 

firlot^  and.. watfir  wftights.  n    i     ^, ,,!-.,>  n    .  r.  jf-.-iiiaa 

.  FARTtij^R,  regulations  s;^[p^£ku%  t|jftjfonWif«14«ftrf  ^w«* 
madjf  during,!^  f^^c9e4^lg  reigoftf,  ^ichi9«0dinot  b^iiptf 
tj.c^l«irly,pptiq9d.  ,.   ..      ,  l,.,      .   ]:iiy:      .    ,.u  -M 

l3fY  fhe  general  ftatute.  wJbidi  pa^T^d  ift  Uil$;l22d.parliii||eN 
Commif.  of  h^^^  yi*  C-,  ^o  f^  tjie  rqgu4tipa,  of  v^cight»,  »Ad  niil 
fioners  ap-  fujrea  was  p\ad^  a.pa^t  of  the  |urifdi<£iian  of  theFJuftkot  tt 
fixing  a  peac^e.;  and,  for  the  purpofe  of  fixing.a  ftandard  o£.  weiglM 
ftaud^rdof  and  n^ej^fures,.  commiflioners  were  appojioteditnwlio  ggfeiia^ 
andmea-  upon  tb$  19th  of  February  16}.^^,  a,^i^ry  f)ill  ti9pQrt,i  €€01 
^^'^^'  taining  the  regulationiS  jfoif.  afce;rt^iping:^,(l:aAdiir4f(ir:i«eigM 
Regulations  and  n)eafure8«  Tjius  a£t  and  report  was  rajU^ecL^and^obfiflfel 
tb?m"and^  cd  jby  pari.  2,3,  J^ro^s  Vf,  c,  16  &.  Thf  ftandvd^fixpWf 
their ratifi-  (Jiefe  cQmniiffioiws  are  (bortly  as  follows-  ii -utnu^ 

*  For  a  fuller  account  of  our  nn-  «  James  II,  par).  14,  1457,  c*7lj 

c^ent  weighCB  ond  o^aCurci,  fee  Bii-  and  James  IV,  piH/^,' 4411^1,^ "d.TR 

four,  p^  £8^-95,  iods^^tS^i ;  stnd the  and  pari*  6,  r503,.  c^p&%'  fiiitrt 

late  lord  Swintoa  on  weights  and  pari.  7,  1540,  c.  ii4^ao4  JanKjpY^ 

meafures.  id  edit.  pari,  ir,  1587^0.  j  14.                  ,   .. 

b  Black  adti,  1425,  6j.  ^  ^  Anno  1017.   Appendix  I, 

c  I4*5»  c.  57.  ?  Anno  1621. 

^  Anoo  1436.  4 
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Tre  Stirling  pint,  or  jug,  was  made  the  unit  of  liquid      (3. 
'  ndfure.   and  was  aicertaiiied  by  the  wcij'ht  of  water  con-  ^!*^Jir.T, 

'  ^^  '  '3  SCOTTISH 

tainrd  in  it.  The  keeping  of  this  ftandar  J  jug  was  commit-  stanb- 
icd  to  the  borough  of  S:irling.  The  firlot  of  Linlithgow  ^*°'* 
VIS  made  the  unit  for  dry  meafure  ;  but^as  formerly,  wheat, 
rye,  hesitis,  peafe,  meal,  and  white  fait,  had  been  meafured 
ly^the  firlot  (imply,  while  malt,  barley,  and  oats  had  been  in 
vfb  to  be  meafured  by  heaping  it  j  fo  a  feparate  iirlot  was,  up- 
oo  tkis  account,  made  for  malt,  barley,  and  oats,  and  con- 
Uiniiig  the  fame  quantity  as  the  other  firlot  did  whien  heaped. 

Thr  farms  and  dimenfions  -of  both  iirlpts  ^  were  afcer* 

tnscd  by  the  flumrbcr  of  Stirling  jugs  or  pints  wliich  they 

contained  ;  and  the  keeping  of  them  was  committed  to  the 

borough  of  Linlithgow.  The  ell  of  Edinburgh  was  made  the 

vnis  oC  lineal  meafure,  and  committed  to  the  charge  of  the 

diy  of  Edinbargh.  'The  French  troy  (lone  weight  was  made 

ic  unit  of  weights,  and  committed  to  the  keeping  of  the 

borough  of  Lanark*     And   the  weight,   called   the  trone 

vci^,  was  declared  to  be  abolifhcd  for  ever.    Double 

ibndards  of  aU  theie  weights  and  meafurcs  were  ordained  to 

he  made,  and  two  of  each  of  them  to  remain  in  the  regiiler 

indiecaftle  of  Edinburgh,  and  other  two  to  remain  in  the 

ca&Veof  Dombarton,  to  ferve  as  a  warrant  for  the  meafurcs 

aiu  weights.     The  other  doubles  were  ordered  to  be  depo- 

bti  with  the  four  borou-ghs  mentioned  in  tlte  af^,  and  em- 

pbjcd  (or  tl)e  purpofc  of  aflizing  thofe  weights  and  mea« 

fares,  which  were  to  be  delivered,  under  the  mark  of  tliefe 

Wtoughs,  for  the  ufe  of  the  public :  which  weights  and 

mofores  were  ordained  to  be  received  and  ufcd  ;  and  all  fir- 

buufcd  in  markets  to  be  burned,  and  fealed,  either  with  the 

Bttks  and  feals  of  the  borough  of  Linlithgow,  or  with  the 

'Thde  dsmenfions,  owing  to  an  (hould  have  been  fcYen  inchcK  ar.d 

<fw  IB  cakaUtiog  or  gauging,  were  fix-tenths  in  decpnefs,  inflead  of  fcvrn 

«nueou«:    to  make  their  con*ent9  im  he«  and  one-third,  and  the  barlr^- 

^t  with  the  qnaotitiet  prefcribed  elc  m  n  inches  and  fomething-more  thnu 

>;  the  Dune  4^1  the  wheat  Iirlot  onc-tcnth,in(leadof  tcnand  on:  h:?  i" 

K 
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$  3<       burnicg-iron.  of  the  bead  borough  of  that  Q^npe  kt wKick  fikd 
markets  are  held. 


teOTTIIH 

«TANO« 

AROI, 


Xhe  a^y  Cba.  Ill  X663/C.  17  ',  ordains  that  the  meafm 
of  oq^l  (hall  be  by  the  Culrofs  qhalder  \  iandj  c.  tS^  dn^i 
fpQt.meairHre  (ball  c^mt^in  twelve  of  tl^de  inches  of  wl 
the  ell  cp^^aina  thirtiy-feven  \  that  this  ftandard  foot 


and  pr^ferted.^y  the  magiftrates  of  Edinburgh;  and^thaiji 
borough  have  a.  i^eatfur^  made  according  to  it,  und^'tt 
penalty  of  I ooL,Sci^ts.  Byaift^  i68i|  c.  241  bresicl  «)l 
butclier-meat  are  ordained  to  be  fold  by  weight.  The  j 
ty  of  tranfgreffian  is  fixed  at  looi.  ^oV^^Mlesmm 
a£t^  i<!^B5,.c.44«  the;  .mile  is  ordained  to  connft  m^ 
yardsy  as.  in  England.  The  laft  Scottirti  ftatutc  ^ti, TOe'lJ 
je£k  of  weights  and  meafureSf  which  deferresti  ^b^vt'^^ 
is  the  a£l  ^  %6^6y  c.  6^  whi^h  enafl^gj  '^  A4t  all;jtoits  61 
^<  bought  anc|  fold  within  this  king^d^ji  (liail  oe  fora  a 
«*.  fivered  l^y  weight,,  at  eight  (lone  troy  wcig|if,  in'plafe"^ 
^  Hkif  b^ll  of  Linlithgow  mcafurc,  |nd  fo  jjropbitfofti^ 
"  der  the  pain  o^.cpnfifcation  of  aJ^iji^^told  oSfecWs^ 
•*  14  hereby  appoixjjtc.dj.and  impri/opmf  nt  jSf  tfec  felld^^^triM 
*«  of  for  a  week,  tot^s.^uotiesJ'  *      i  j.  31 

The  fame        Suctt  dre  the  principal  Scottifli  ftatutes  ihad# 'u^  *ttil| 

mcafurei     fu^ie£l  befpf«  the  Union.    But  by  the  17th  article  oi^M 

to  be  ufed   tmfitjf  ot  U oipti|  ^^  It  18  declared,  tnat  the  lame  ife^nts  attl 

SciJiind     "'  ^^aCures  fl\all  be  ufed  throughput'  tl^'  unitc^lanj^iUwf* 

»nd  £ng.     4<  are  i)pw  eftab(i(hed  in  England ;  and  ftandards  of  wet 

"  and  meafurcs  (hall  be  kept  by  thofc  boroughs  in  Scot! 

"  to  whom  ihc  keeping  the  ftandards  of  weights  and'r 

**  iiire^  does  of-  fpecial  right  belong ;  all  which  ftatidacnil 

<<  ihall  be  Tent  down  to  fuch  boroughs  fr6m  the  ({^'i|^n^ 

*<  kept  in  the  exchequer  at  Weftminfter,  fubjeft  to  (mdti  an 

<<  gulations  ziiht  parliament  of  Great  Britain  (hall  thibl:  fit." 

»  Charles  IT,  pari.  T.  d  WUliam  and  Mary,  pari,  x, 

b  Charles  II,  pari.  3,  ^  ' 

«  JamesVIIjparL  I. 


ottoil ;    and  whereby  arc  weighed  filk,  gold,   filver,  wnglxi. 
BDd  pcQcious  ftones  •  :  and  avmrdupait,  which  ii  by  '^"»r.*'»t-' 
B,  yet  confiimed  by  fitture  \  and  whereby  arc  wdghiid  p";"*"' 
ids  of  grocery  warea.  dfugs,  butter,  cheefe,  fleft^-  wax,  ^^gj^ju. 
tar,  taI)oW(  wool,  hemp,  flax,  iron,  fteel,  lead,  and  all  poit. 
ooniinoditin,  which  bear  the  name  of  GarbcJ,  and  [„  ^ctut 
of  ifliieA  a  rcfule  or  Waflie  (and  alfo  bread,  by  the  3 1 '''■ii'S"''''<i. 
U,  c.  ap) ;  and  this  hath  to  thepoand  fixteen  ounces, 
reive  pounds  over  are  allowed  to  every  hundred  ^.  By  n  ^  1 
rn.  VII,  c.  5,  every  hulhel  Ihall  contain  eight  gallons  what? 
catf   and' eroy  gallon  eight  pounds  troy,  utd  every 
.  twelve  piiikA,  on  the  penalty  of  aol.  upon  every 
pnough,  town,  or  place,  having  the  keeping  of  com- 
neafuMB,'  tHat' fhall' keep  any' other  buOiel  or  gallon. 
n;  13.  and  14  Will.  UI,  t.  $,  a  legal  Winchefter  buOiel, 
lug  to  the  fiandatd  in  the  excbequer,  fliall  be  rounds 
I  [riain  bottom,  eighteen  one  h^  inches  wide  through- 
qd  eight  inches  deep  '< 

Bffan^rd'  of  the(c  weights  was  originally  taken  from 
dT  wheat  i  whence  the  lovreft  denomination  of  weights 
i^a  ^ain,  tbiity-twoof  which  are  dircAed  by  ftatutc 
ipofe  a  pennyweight,  wlKteof  twenty  make  an  ounce, 
I  ttpwardi,  as  already  mentioned''. 


^44  Q/*/i^iFoAfex^it.      /    BooiL;l] 

{ ^  f      -  Th«  JBnglMh  hiftiirartMi  mfgrm -  us;  ^tlnt  ixag  Hmkrf.  I  ed 

tTA»9^'    manMI  thattife  nlna^  or  aneieiili  en,  which' afirwers  to  i 

ARbs.  -r '  niodcm  yard,  (hould  be  inade  of  the  cxaft  kngth of  hie  oi 

MeafurcB    arm.     And  one  ftandard  :of  meafarea  of  length  being  ga 

'^^    ed^^l  others  arc  ea61y  derived*  fromtHttiaoi ithofeiof  gftd 

lirngth  by  fiiultiplyiifg  9  thofe  of  Je&v  ^  fabdiYiding  ;thati4 

gimd'Aandaitd.  '  Thus  five  yards  and<«'  half ) are Tcquinrd 

makcf  a'perchyior  pole,  and^me  yard  iS'fobdiwlcdloio  di 

feetj^'iand  OEtckfodt'into  twehtr iocfabs^'whkdi  faichei.MH 

each  of  the  lengths  of  three  I  gTimiftD£>b3rl^yu:  Bflt&r/bHl 

x^ady  moDtioned^  2ftrai^rht''bTaiCi<rod^<'madi>^<lidie£iiao 

Aecooimittee^  was  to  be  thetanlyiftJandaribytardiaiRLtB 

and  otdy>ftjnidard  meafnre  of  ^ostenfiom//  fii^porfioiiiV*'* 

fisiwate  dtffitbdvby  fq'navihg  Aak  ^pf/:  IqngttbK)  s^'  taata 

••  •«  |of'cftfacity'by^ciA>itig^thenw<<' • /n     r  ir-tTo>   i^iii    t^Io. 

l^eafbres  ^^Ths  Wittchoftfirrboil^eliiisirtlKi  kgri  iShglifh  ikiedbte 
of  capacity.  ^11  fertsr  ftf  grain.  A'iegil  WnKrhdftelobilflieUr  acconding 
yrinchciicr  tfaiy  ftMdantrin  thon;xokeqQer|,imtiil  b^MuoA^crmtha  p] 
k>ttwtt»'  ei  ghMBn  one  hatf  linches  rwidfe  /cWrdnghom  »e«odrei| 
inohc^-deep  ^,  And  evcTy>u£hid}4»uft  vc<Mitaip  eight  gaU 
of  wheat,  and  every  gallon  eight  ppiti^f  :trQy.iT  jhphI  M 
pound  twelve  ounces,  on  the  penalty  of  20I.  upon  every  c 
borough,  town,  ^r  place^  havingrfbf)  kie^pipg /i^-cen^ 
meafures,  that  ihall  keep  «ny  other  bufhel  or  galbn>.  / 
if  any  petfotifliall  fell  any  fotiuoi  corp  or.graiup  grouiKl 
^  ungroond,  oriany  kind  of  fak  ufit^lly^fold  by,  tb^:  buih^^^ 
any  tHher  buihe)  or  meaftme^  than  agreeable  ,lq .the  rWn^ 
ter«ieafnre,"COiitaining  eight  gal^ns  to  the  Uifliely^43Ff|(j 
<ven  by  the  brim  by  th^  feHer,,.hc  flball  fftrf6U;4pa.t  Q^.-Jp 
Yi£lion  before  one  juftice,  mayor,  or  other  b«ad  o^cer^ 
tzA  of-  dne '  ^itneisi  to  he  Jevied  by  the  Ghurch- war()eof^s 


*i 


it  was  propbfed  that  a  piece  of  fine  fhould  be  the  unit  and  only  ftaw 

copper,   made   by  diredion  of  the  mcafure  of  weight 

committee,  and  defcribcd  in  the  bill,  ■  13  and  14  WilKam  Hi,  c  j[. 

JRiouId  be  the  origin^  and  genuine  b  xi  Henry  VII,  c.  5. 

jdindard  of  the  trdy  pound,    and 

t  < ,  ■  .  • 


.  one  1*itne(^ 


,  or  other  bead  officer,  (hall  tuiSa  any  oth«i  meaCiire 
ifal,-)ibin  ucoidin^'to  the  ftandardj  and  felled,  he 
irfnt  5L  Inlf^tOrtheproTecutor,  vidhalf  to  the  poor, 
raiAic^  by  pte&ntnient  cr  indictment  at  the  county 
t^-.->fc^diftreb3  in  dcfanll  of  difirofs,  to  beuapriroDcd 
mofcv^  dK  jnfticu  til)  paid  '.  And  wholberM  fliiH 
«ny  other  weighty -vaeariue,  or  yard,  uot  according  to 
adwAt  or  ksepi  any  tuki  whereby  any  thin^  is  boughc 
d,  Oiall  forfeit  5s.  on  conviftion  before  one  juAice*  One  juflicc 
,  or  other  head  officer,  on  oath  of  one  witoefs,  to  be  to'pror*rf 
bf  the  'tnextietiiamd  churchwardens,  or  Somt  m-  one  <•»  oath  of 
m, -to  the  ufe  of  The  poor,  by  didrcnr;  in  default  of""'"' 
if  impnfoiiiiKiM  tiU'paid'';4 'but water roeafurciiTlz. 
sdn-tvtW'bttflielyin^fea-poit towns, :'ia  continue  as 
'}  escc|pt  in  ths' meafuring  of  corn  or  grain,  ground 
ii>Mnd>  and  £Ut ',  -     „  /. 

Mt  Hbek  nw  ftcffl  tiactlTary  heRlogo  into  any  longer 
orthcrfe"'ntitBerou6-  CnaftMions,  by  which  that  uni- 
J  of  anighti  and  mcafures,  f«  inuch  wifhed  for,  has 
idn  cflieStid.  'Thil  fad  was  alTumed  in  the  ahove-men. 
'  |iU],''grictuitd&H-  lipon  the  ivpori  of  the  parliBmentary 
ittees;  snd  as  that  bill,  thouglf  printed,  hjs  not  been 
r  fiidlowed  out,  the  fame  ftill  remains  to  be  the  fubjed 
p>M>  leiriflation.    In  the  meantime,  it  inav  fuflice.  for 
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14. 

cNfiuia 

•TAND- 

is- 

■mrisa 

AILDS. 


Union. 


Scotiifh  ftandard  weights  and  oieafaftif  and  for  cqmctfaag 
them  into  each  other. 


■^- 


A 


V.  Under  the  above  claufe  of  the  articles  of  Unioti^ 
there  cannot  be  anjr  doubt  of  the  Engliih  fUndards  hiT^| 
been  intended  to  fuperfedc  the  Scoctifh,  that  unifofmit)} 
might  obtain  over  the  united  kingdom.  Excepting,  howeveft 
that  in  fome  counties  the  Wincheftcr  bulhel  is  beginning  to 
be  ufedi  the  pra£kice  has  continued  as  formerly ;  chieflyt 
lord  Swinton  thinks,  from  due  pains  not  having  been  take^ 
to  enable  the  people  to  convert  the  one  into  the  other*  9c« 
fides,  the  legiflature  has  countenanced  thi|  pnAicCy  by 
adopting,  on  more  than  one  occafion,  our  ancient  Scottifh 
ftaadards  *«  In  like  manner,  the  fupreme  court  has  oocafioiu 
ally  interfered  for  their  more  cone£t  regulation  \  And.  v^ 
modifying  minifters  (lipends,  the  Teind  court^  to  this  daV| 
uniformly  employs  the  Linlithgow  meafure* 

In  in  this  eountry,  as  well  as  in  England,  there  are  aUb 
feparate  local  weights  and  meafures  (lill  «(ed  in  the  difScr* 


•  Thus,  by  the  44  Geo.  II,  c  31, 
f  4,  it  U  ena^ed,  chat  all  lintfeed  and 
hempfecd  fhall  be  ,fold  by  the  I^in- 
iithgow  barky  meafure,  ftreakedyUn* 
drr  the  penalty  of  40s.;  and  this, 
m»twithftandmg  the  dotict  on  import 
4re  all  poid  according  to  Xngiifli 
weiffhts  and  aieafurea. 

b  Thw  in  Finlay,  5cc.  v.  Magi- 
firatea  of  I.inlilhgow»  the  court  of 
{cflion  (July  5,  X7S2)  found  the  me- 
thod  prefently  afed  in  adjoftin^  the 
irlot  mcarure  waa  crroocous»  and 
*  lemittcu  lo  tkc  lord  ordinary  todi- 
**  rc<5^  A  standard  to  be  made  con- 
"  form,  &c.  to  be  held  in  all  time 
**  comlug  as  the  llaadarj  &rlo(  mea* 
'•  fure/j  Hi»  lordihip  (13th  July 
x'^Si)  accordingly  direAed,  ftc.  The 
icfott  in  the  Fac.GoL  and  Di^.^s 


no  farther ;  but  his  lord&ip  (4tk  Fcfac 
i783)»  X  in  refped  the  pufiKrt  h««a 
<<  never  yet  got*  the  ftandard  firloc 
^  meafyrc  mads,  &c.  recalled  tht  Iiu 
'*  terdid,  and  allowed  the  magiftmes 
**  of  Linlithgow  to  canlc.  make  Mkm 
«  from  the  old  Hmdhrd  rarafaMT 
Thereafter,  the  ftandtfd9,aa  dinedc< 
having  been  made,  the  purfncrt  h^ 
(tiled  in  the  cauTe.  But  the  court,  id 
genera],  cntenalned  donbc,  trhethltf 
the  interlocator,  5th  July  lySa,  «rtl 
not  vAw  vinv;  and  tfaervfiarc  (19th 
M^y  Z79i}>  inftcdd  of  fbUowiBg  out 
the  previous  order,  as  to  the  aJop^ 
tion  of  the  new  ftandard  mnAre^ 
only  corrcAed  the  praAice  of  the 
maglft rales  of  Linlkhgow  in  the  i^ay 
of  filling  the  jug,  as  difconfoiaatolhe 
fljtutc. 
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McouDfies  ;  which,  howerer,  are  ib  fat  from  being  coun-      f  5. 

ttoanced  bjr  law,  that  in  the  cafe  of  a  criminal  trial,  as  we  "J[i"* 

fare  feen^  it  is  not  a  relevant  charge  that  there  has  been  a  ardi. 

dfcfiatioa  from  the  caftomarj  tneafure  or  weight  of  the  dif- 

iSfi  or  neighbourhood  ■•      Nay,  in  ftridnefs,  it  is  even 

Uiteable  to  make  ufe  of  any  weight  or  meafure  differ- 

ent  from  thofe  which  national  authority  has  eftabliihed ; . 

and  if  this  appointment  cannot  everywhere  **  be  executed, 

*  by  reafim  of  the  fong  pradice  and  known  cuftom  of  cer- 

i>  tan  counties  or  diftri&s  to  the  contrary,  it  is  not  therc- 

"  Ibic  to  be  imagined  that  the  law  is  therefore  obfolete,  nor  Jj^^,  ^^ 

"  diac  in  otiiar  quarters  of  the  kingdom,  or  with  refped:  to 

^  ochd*  cotntnodittes  which  have  not  been  fubje£t  to  any 

"  tn&x  irregularity,  a  Ucence  has  been  gained,  of  dealing, 

"  by  various  or  arbitrary  weights  or  meafures,  fuch  as  are 

"  dF  no  knowfi  proportion,  and  are  not  reducible  to  any 

«  (bndard  ^.^ 

Upom  this  grievance,  which  is  felt  in  England  as  nrach  as 
in  dus  countty,  there  are  one  or  two  late  decifions  of  the 
cont  of  lung's  bench,  which  merit  attention*  One  was, 
dttt  although  there  had  been  a  cuftom  in  a  town  to  fell 
bottCT  by  eighteoD  ounces  to  the  pound,  yet  the  jury  of  the 
coMti-leet  were  uot  juftified  in  fcizing  the  biAtcr  of  aperfon 
who  bid  pounds  leb  than  that,  but  more  than  fixteen  ounces 
eaci,  the  ftatutable  weight  ^.    Iti  the  other,  it  was  deter^ 

■  Ai^.  Hi  i7X4f  Sir  James  Dun-  ^  ounces;  but  the  queftion  now  be- 

fariad John  Forfyih.    Hnme,  t^i,  <*  fore  the  court,  is,  whether  a  cuf- 

f»V7  •  S5039C.96.  "  torn  in  Southampton,  that  a  povnd 

k  Hune*  ibid,  '*  /hall  contain  i8  ounces,  can  he 

*  Ckriftian*sBIackftone,b.i,p.376,  **  fvpported  in  lav/.    To  Taf  that  it 

m.s7«  "  can,  would  be  to  violate  all  the 

ijmA  rliif  f  jnftirr  Kenyon,  Taid  :  •*  rales  of  language,  as  long  as  the 

■  la  drciding  this  qocftion,  I  wi(h  ^  ads  of  parliament,   which  have 

■  mat  fo  be  vnderilood  to  fay  that  a  **  been  cited,  are  to  regulate  this  Aib- 


«f  /• 


mftf  not  prerail  that  but-    **  jeA.** 
Ikall  be  ibid  in  Intops,  or  yvds,      Mr.  jtiflice  Afthorft,  faid :  that « the 
coauiniog  any  given  number  of    *'  only  groupd  on  which  this  cuiloni 
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a 

5  s*  mined  t^at  no  practice  or  ufage  oould  countervail  tlie  ftflr 
VrJ^w^  tutcs  22,.Car.  II,  c.  8  and  22,  and  23  Car.  II,  c.  12  \  w\aA 
^ADf.^  .  cnacVf  that  if  any  perfon  either  fell  or  buy  grain  or  fidt^-hf 
any  oijher  meafure  than  the  Winchefter  buihel,  he  ihall  fat* 
feit/Qfrv^iliiJIings,  and  alfo  the  value  of  tlie  graia  or  faltfr 
fold  or  boqght  ^  one  haU  to  the  poor,  tiie  other  totheitfs 
fprmcr^    ,  , 


^  can  he  fupportedi  i^  ^  fuppolirioa  <*  a  queiliou  of  very  general 

"  t^t  the  tegiilature  did  not  inund  "  dicy  would  take  time  to  aofiiir 

"•^fo  iiitet/h'^  with  the  cdftoms  of  «  ofiV                                         . 

<^.«iyrjpaftklilBr.pia««;  ^butPtha  is  «*  Lord  KenyMi,'chferjtiftice,W 

•^  t^t^^^unfoiu^dt   ijfff.  the  kgi-  ■!  delivered  the  opinil»tt  of  ^il*««ll 

'<  flauirf  fai)pore4  that  at |hc.tixne>,  /<  We.^ve  l^^eictp  dda]md|;)i«f 

*''^-  wlten'  the  icVer'a!  a&s  palTcd,  dif-  "  judnnoi^  ip  thjs  cifet  m.; 

't:SMA  ^eigHti  JMa-'meafuJek  pfft.  '  '*^^of  aiTcovej&^^tHkV  theYa 

'*rVaito!^ir4i|rereiiUovn9,.to#elDc-  '«  ^geffenO^-fii^  bS^il  aiftiliL, 

"  .47  ^^^  iofpavmu^ce  t^^  pafl^  ''•  loiflake^  •^^  itita«jlliatl|i#ifiyi 

••  cd  ^fca^C*'  «  tDtifty,  th^tio  |ii^ff^t0^p4 

Mr.' Joflice  Buller :  ^<  I  have  never  **  the  country  corn  is  foIdllTjjrakli 

«*  icen  any  thing  m  the  ails  of  par-  «•  cnt  meafures,  fome   grea'ter  a|f 

*Mi«ii«a>  r<^oinMig:|»rftt4i  liot  (o  ;'M:otKei^  Ids;  ^^'"tlU  Ifi^iiiStaa 

«  &il,  morp^pr ,  (t^s.^ii^  a^  ^Hpd.  ;«  meaivre.  ThU.^|U«ftk>ftjk^lMlJ 

««  feuL >he  qucfironTierc,is,  whether,  "  ihc  ftatute,  ai  Car,  11. c, f vW^ 

«  when  a  perfon  is  felling  buttfcr;  un-  «  aa  and  13  Car.  IT,  c.'ia.  7  he  fbnM 

«  dcr  the  fpecific  denomination  of  a  «  impofcs  a  penalty  of  4p8r«a«] 

«  pomid,  he  (hall  be  com|>ellabl«  to  «  perfon  who  ihaJH&Uc«Wkos,|M* 

<•  lieU  m(»e  tbaii  a  pound  ?  1  am  of  «  txfuajly  fold  by,  buihcj,  b^^ffln 

••  ^infcm  thit  the*ctiIloni  cannot  be  »<  jbolhel  or  njca(ore  'biniiHifB^ 

«<  iVlpf6rcdd.^    MKt  ry,  r^89;^oblc  «  chcfter  mcirurc,    Pie  :4kafiW«<« 

agaiaAOven.    Tcmdy  reports,  vol.  «  and' 13  Car.  H,  c.  i»,  lackca* 

iii,  IM71.  ««  former  afl;  and,  in  ordar  !•» 

*  Chriftian's  Blackftone,  ibid.  c«  force  it,  fubjcAs  both  :€bt^Mf^ 

This  was  a  convidion  on  the  12  *«  aa.d,  feUcr  to  an  accoiw^athefi 

Car.  II*  c.  8,.S  %  and  22  and  23  ;  Car.  «  nalt'y,  xhe  value  of  the  com  IbU 

II,  c.  12,  {  2,  for  buying  corn  on  the  «  Thcfc  ads  of  parliament  are  o 

a3d  July  1791,  at  Newport,  in  the  «•  prcffcd  in  the  moft  pofitivc  tcnas 

iile  of  Wight,  which  contains  a  pint  *«  and  it  was  admitted  in  the  argi 

more  than  the  Winchefter  meafure.  <«  ment  that  there  was  no  fublcqwi 

The  defendant  was  convi^ed  in  40s.  <•  law  v  hich  dircSly  repealed  thtf 

and  xol.  15s.  being  the  value  of  the  •«  But  fevcral  other  fiatutes  for  t 

wheat  fold.  a  regulation  of  the  com  trade  w« 

'<  The  court  iaidy  that  aa  this  was  '<  referred  to,  direaiog  returns  of  1 


ing,  from  die  gnnd  juries  io  difierent  countie*,  that 
kcifion  gave  {;reat  latisCK^ion.  In  order  to  decide 
»k,  we  have  only  to  look  at  the  Tcry  words  of  the 
e  32  and  23  Car.  II,  which  exprcfslf  fubjccl  the 
to  both  the  penalties ;  for  it  is  thereby  enacted,  that 
lyer  flull  forfeit  and  lofe,  befidc  the  penalty  of  the 
T  a£l,  all  corn  bought,  &c. ;  that  is,  he  is  to  forfeit 
due  of  the  coin  in  addition  to  the  penahy  of  forty 
igs  impofed  by  the  former  a^."  Aad  jufttce  BuUer 
.,  .'*  The  ftatutc  aa  and  23  Car.  II,  c.  t3,  inftead  of 
[cxprefily  that  the  buyer  Ihall  be  liable  to  the  penal' 
forty  fluUmgs,  and  to  the  forfeiture  of  the  corn  fo 
It,  has  faid  the  fame  thing  impliedly }  for  it  lays, 
^  fluU  foifot  and  lofe,  befide  the  penalty  of  the  for^ 
i£k  (which  is  a  penalty  of  forty  fhilling(}|  the  corn  fo 

«,"  ate*. 

'  price  of  co»  to  be  nadt,  "  thoro  poCtiTi:  bwi  by  a  reference 

Idng  i»  tMe  retOriii  a  cut.  "  to  fubfeqium  flatutci,  which  were 

■MafuK.  Thcfe,  It  iru  ar-  *■  pulTcd  for   mother  purpoTe,   lod 

>liifrtly,  thodsh  DOC  dircA-  "  nbkh  leim  ^c  former  ekoc*  ftill 

Uod  tht  Dicutc)  of  Cbi.  II.  "  iii  force.      Coiwiaico   iffirmcd." 

rac   <4iilidercd  thit  maiicr  The  king  igainB  J.  Major,  ijih  Jun« 

II7,  md  are  of  opinion  that  i;gi.      Tccmly  repccti,  *ol.  iv,  p. 

lament  duff  not  lead  to  that  ;ji. 
im.    Ve  CMioot  get  rid  of        *  Tcrmlf  report*,  toUt,  p.  3j£. 


.■■\' 


CHAP.  VII. 


<y  Matters  and  Servants. 


WHO  COM  ^  <^^^^^  ^  fp^^cies  of  bfdtim  qpam^mr^  arifoH 
mTled't'o  O  ncraU  from  coafent  Yet  the  police,  magiftraqf 
tEKVE  ?      jj3y^  alpetdy  feeot  compel  Tarknis  •defcripdons  of  peiCoi 

$o  wofls>  ^*  mdigeiit  cluldren,  ^o,  if  dedisei  fMh 
^^g^^     iB^lpftiaum  of  the  bonoug^  or  kirk^Jeflioii,  iriiere4i 

ieisKd^  maybe  compelled  to  ferve  zny  of  tlM  kia^sifi 

without  wages^  till  the  age  of  30  ^  ;  vagrants  and 
Vagrami,    beggari)  who  may  be  compelled  into  fcrvice  by  aof 

fa£tureT  within  the  kingdom,  at  the  fight  of  the  ma 

ing  towork  *'  ers,  workmen,  fcnrantSi  {hail  refuie  to  work  at  tl 
atthcratci.«  fij^d  by  the  jufticcs  of  pcace,  the  jufticcs  may 

^  then  to  it  by  imprifonment,  or  further  punUha 

«« their  difcretion*.* 

^  B.  il«  The  rcUtioa  of  mailer  and  fervant  may  he 

TOLUNTA-  gj  jjjjQ  cither  verbally  or  in  writing.     The  wages  i 


TICK. 


*  16x7,  c.  IP ;  Appendix  I,  No.  **  Bf  lahouren  or  {krmii 

£rilL  b.  i,  tit.  7,  §  6t.  '*  claufe  of  the  ad,  may  1 

«>  Erik.  r663,  «•  x6 ;  Appendix  I,  «•  ftood"  (fays  Mr.  EHki 

Ko.  '*  able-bodied  men  ofwo 

^£rik.  ibid.  i66x,  C58;  Appen-  <*  have  neither  a  fufficient 

dis  L  **  their  maintenance^  nor  a 
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d  a<  the  rime,  arc  vfuatly  fixed.     If  no  time  be  ftipu-  yoL ©nta- 
it  wtU  be  underftood  to  be  for  the  period,  whether  ^'^  "i^- 


VICE. 


If  half  year,  at  which  fenrants  of  the  particular  defcrtp- 
re  ufoidly  en^ed^.  An  engagemfcnt  for  a  long  period  ,^ 


00  time 


rs,  even  for  life,  does  not  conftitute  the  ftate  of  flarery ;  be  fpccificd. 
nnot  therefore  be  pronounced  illegal  b ;  though  a  Have, 
his  foot  on  Scottifli  ground,  becomes  free  c, 

EV  a  (enram  it  hired  from  one  term  to  anodier,  warn-  Warning 
reefed  foity  days  previous  to  the  term ;  ocfaerwUic  '^^c^^^* 
fter,  on  the  one  hand,  will  be  liable  in  wages,  and  (in 
:  of  dooacftic  fcrvants)  in  board-wages  to  the  term ; 
matK,  on  the  odier,  may  be  compelled  to  ferve  out 
e^  ^  if  durt  has  become  hnpoflible^  to  pay  dAixa- 

A    '■'.;■ 

Mrlhlaie  ri$tt^  o«  ti,  ^ ^me  wh^  has  (erred  dtirmg 
jriiuer'  half  a  year^  cannot  go  at  Uberty  the  enfoitig 
ier  M<  yean"* 

a^pgiag  a  {enram,  it  is  ufoal  to  give  eameft^  orEtroeft.or 

arrcU. 

^nsat,  though  they  fliottld  thrift,  b.  i,  c  14,  p.  415.  la  the  c&Cb 
ffc  at,  anj  time   ianoerly  of  M'Vtcar,  to  be  montiooed  below, 
»   livelihood  by  ierYice.**  lord  Karnes  ordered  an  argument  #11 
Ab  aiddt  another  claft,  vix.  the  point ;  but  it  did  not  take  place ; 
■d'&ltetv.  who  were  fdtmw  for  there  the  mafter,  and  not  the  fer- 
/mmdt :  but  thofe  ciafTea  of  Tant,  wiihed  to  be  free  of  the  engage- 
now  refiored  to  the  full  en-  mcn^    In  the  late  cafe  of  M^Kcniie, 
«£  the  privileges  of  other  to  be  mentioned  below,  an  engage- 
i^}e^  bf  the  ftatute  Geo.  ment  for  18  years  was  not  thought 

illegaL 

r  M.  ftt£on  retain  a  ferrant  *  Jan.  1778,  Did.  vol.  iv,  |>.^a82. 

ilj^  withMU  opceifiag  any  d  Julyz4>i779>  Baird  again0  bdy 

the  Uw  .ih&U  conflruc  it  to  Don.    Did.  vol  iv,  p.  x8.    A  <|«ar- 

r  tne  year;  for  that  retainer  ter*s  warning  is  required  in  England 

Mdiog  to  law.'*    Coke,  %  Inft.  by  5  £liz.  c.  iv,  §  7.    Burn,  tit.  S^« 

ca.  vantf  {  J. 
k.  b.  i,  tit*  7,  $  61;  Black,  ed. 
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{ %.      atrreh*;  whichi  howerer,  are  not  ntoeffaiy  to  tbe  wMAitfu 

!|[^^,°^^y*  the  agreement :  if  reaily  concluded,  it  is  binding  witlKnit«| 

vicB,         fuch  folemnity  ;  and  far  lefs  can  it  entitle  either  party  t9*l» 

— HiEiNo.  gj^  ^  ^^^  fenrant  by  ofiering  it  back,  or  the  maftcr  by  te 

firiting  it. 

Falfe  cha-       As  mafters  may  fuffer  fo  much  by  the  diflumefty  or  ifr 
racitcri.       (kiUfiilncfs  of  thcir  fcnrants,  the  ftatute  3a  Gea  III,  c  $( 
empowers  two  jufttces  of  peace,  on  the  o«th  of  one  wioirt^ 
to  award  damages  againft  perfons  giving  falfe  chwaAcfs^ 

*  80  caDed  from  tbe  Itotnan  mrri^t,  not  been  hired  orwiplsjfsd  hSf 

to  By  the  jft  Geo.  Ill,  c.  56,  after  previont  fenric*  cgBttf  «o 

tedimgt  dut  faUe  ind  countecleit  or  if  any  perfim  iuU 

charaAen  of  fcnrants,  have  cither  a  (errant,  pretendinjp  tfait  !•' 

been  given  pcrfonally  or  in  writing  fenred  in  any  fervice  ia 

by  evii-difpoied  pcilbiis,  contrary  to  hath  not  adhiatty  ferwii  4W^ 

cmtb,  and  to  tbe  peace  aiMi  ttearitj  Mfe,lbffod»  or 

of  bis  majefty'i  Xabjedi}   alter  ill  of  hiicharadcr;  or 

July  179a,  if  any  peribn  (hall  falfely  add  to,  or  alter,  ttbe 

perfooate  any  matter  or  miibcfs,  or  word,  date,  matter,  0r 

the  aectttor,  adminidrator,  wife,  re-  ed  in,  or  referred  to  in 

]atiMi,  bottfekeeper,  ftcward,  agent,  given  to  him  by  aay 

or  fervant,  of  any  fuch  mafter  or  or  other  perfon  abtborisei  byteh 

miftreis,  and  fhall,  either  pcrfonally  maftcr;    or  having  bciare  iMi  ll 

or  in  writing,  give  any  falfe,  forged,  fervicc,  ftall,  when  oiMif  WK 

or  counterfeited  charaaer  of  any  per-  as  a  fervam,  faUely  and  iflMil)'^ 

fon  owning  to  hire ;  every  fuch  per-  tend  not  to  have  been  boMtf 'ira 

foofooffcndinglhallforfeit  20I.  {1,6.  tained  in  any  previons  iTTmk;''ft 

And  if  any  perfon  (hall  knowingly  fhall,  for  every  foch  (Ante,  Mft 

and  wilfully  pretend,  or  falfcly  aflcrt  sol.   .  f  a,  3,  4, 5, 6. 

in  writing,  that  any  fervant  has  been  All  which  penalties  afercftldllil 

hired  or  retained  for  any  time,  or  in  be  recovered  before  two  {afficM^'A 

any  capacity  whatfocver,  other  than  convldion,  either  on  confefioB,'f| 

that  for  which  he  was  hired  or  re-  the  oath  of  one  witnefs ;  half  to  m 

tained;    or   for  the  fcrvicc  of  any  informer,  and  half  to  the  pbor:  Mi 

other  perfon ;   or   that   any  fervant  if  fuch  offender  fhall  not  InaefidS 

wab  difcharged  or  left  his  fervice  at  ly  pay  the  fame,  together  widk  nl 

any  other  time  than  that  at  which  he  for  the  cofts  attending  fiicb  coij^ 

was  difchargrtJ  or  aftually  left  fuch  tlon ;  or  fhall  not  give  notice  of  «i 

fervkc ;  or  that  any  fuch  fervant  had  peal,  and  enter  into  rccogniatoeil 
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Ir  a  ferrant  be  retained  for  any  fpccial  work»  or  certain      (  a. 
Sne,  and  depart  before  the  conclufion  of  his  agreement»][^^"''^^'' 
adion  will  lie  againft  both  him,  and  any  one  who  feduces  — oblioa- 
hknt  or»  knowing  his  previous  agreement*  hires  him  *•  From 
this  fort  of  property,  which  one  is  fuppofed  to  have  in  the  ^Zp^*  «> 
lihoixT  of  his  domeflics'',  a  mafter  may  maintain  an  a£lion  queifceof 
againft  another  for  beating  his  ferrant  S  or  juftify  affaulting  ^**«>^»'»"K' 
another  in  defence  of  his  fervant,  as  the  latter  may  in  de- 
fence of  his  mafter  ^,  or  affift  his  fervant  in  fupporting  the 
expeaoe  of  any  aAion  at  law  againft  a  ftranger ;  whereaa» 


-<r  herdn  after  mentioned,  fach  jcily's  jufticcs  of  the  prace  for  the 

iiikei  frail  commit  him  to  the  houfe  county  of                   .    [Herefpecify 

if  if^fft^mm  or  oilier  prtfbo,  tliere  the  offence,  and  the  time  and  place 

and  be  kept  to  hard  la-  when  and  where  committed.]  Given, 

lichont  KuIb  for  any  time  not  &c. 

ihcae.  nor  ka  than  one  ^j  ^^^  ^^^  ^^  ^^  j,,.^^ 

■  h*P*T  tbe  fum  fo  far-  j^j^^j^  aggrieved  may  appeal  to  the 

icr  wita  inca  cotta  aa  ^^^  feffiom,  upon  entering  into  a 

i  ^  reeognisance  with  two  fureties  in  aol. 

Aad  fiKk  infomier  fliall  he  a  com-  ^^^  ^^  ^^^  ^^^^  ,pp^^^  ^^  ^^j ^^ 

piwwitaqfi^  notiaithaanding  he  is  ^^  ^^^  ^^  „j  p^^  ^^^^j^  ^^^  ^ 

otirird  10  a  part  of  the  penaUy.  §  7.  ^,,11  j,g  ^^rjed  at  fuch  feffions  t 

Pl«f  ided,  that  if  any  lervant  who  ^^^  ^  ^^^^  ^f  ^^^^  ^^^.^  ^^  ^^^ 

Uhave  beep  guUty  of  any  of  the  cogniiancc.  the  jufttces  (hail    hear 

ifaon  atsfcfaid.  (hall,  before  any  ^^  ^^^y^^  determine  fuch  appeal  in 

UpipMioD  haa  been  lodged  againft  ^  f„„unary  way,   and  award  fuch 

hi4.iiCHm  agai^ia  any  perfon  con-  ^,  ^^  ^.^j^„  p^^^  ^,  ^^  ^^^ 

mti  with    him    m   any   offence  ^^^  ^^^^p^^  ^j^j^j^  ^^^^Ij  ^^.  binding 

^piift  thia  «ia.  fo  at  fuch  offender  ^^^  conclufive  to  all  intents'and  pur- 

fce  conviaed  thereof,  fuch  fervant  ^^^,   ^^  „^  ^^^^  conviAion,  or- 

ftall  thereupoo  be  difchargcd  from  ^^^  ^^  ^^j^^^  proceeding  as  aforcfaid, 

■apenakictand  poniniments  to  which  ^,,^1  ^c  quaftied  for  want  of  form,  or 

at  the  UDC  of  fuch  ioformation  given,  ^^^^^^  j,    ^^^rari  into  any  other 

he  might  be  liable,  i  8.  court,  f  10. 

And  the  conviAion  may  be  drawn  a  Cowper,  54.  Bum,  tit.  Servants, 

ip  in  the  following  form,  or  to  the  »  ^ 

faK  ciea,  via.  b  i  BUck.  Com,  4^9. 

Be  it  remembered,  that  on  the  ^  i  RolL  Ahf.  115,  Laws  of  maf- 

^  of               A  O  it  convided  be-  ter  and  fervant,  X4« 

■a]  PandCP,  two  of  hitma.-  d  Ibid.  X Black.  CohL  429. 

FW.  11.  L 
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voLuMTA.  ^"  general,  it  is  an  offence  againft  public  juftice  to  encousage 
i^^  fuits  and  animofities  by  fuch  aflfiftance  \ 


—OBLIGA- 
TIONS. 


Hbnce>  alfo,  a  mafter  is  bound  to  fulfil  the  bargains,  anA. 

repair  the  damage^  done  by  his  fenrants  ui  things  committed 

to  their  charge :  In  other  matters  the  mafter  is  not  anfwec« 

able  for  the  conduct  of  his  fervant  ^.   So  if  a  fenrant  creatq| 

Mailer  lia-  any  nuifancc  ^i  or  does  othef  injury  on  the  highway  ^  \  if '% 

fervant.**"  fmith's  fervant  lame  a  horfc  whilll  (hoeing  him  «* ;  or  a  cai> 

Tier's  fervant  lofe  goods ;  or  a  pawnbroker's  fervant^  the  pafl^ 

entrufted  to  him  ^  \  in  all  fuch  cafes^  the  mafter,  as  well  at 

•the  fervant,  is  liable  in  damages  ^. 


'I  • 


■  1  Roll,  Abf.  115,  Laws  of  mafter  ed  the  jury,  that  the  deliterf 'tSlfili 

and  fervant,  14.  fervSmt  was  fufficient  to  tnatlitldB^tf 

b  Bankton,  b.  i,  tit.  i,  {  54.  adion  againft  the  mafter,  00  ^t9C^tf^ 

^  As  throwing  dirt  on  the  high-  a  fubfequcnt  deniand  and  rcfoftli  41 

way,  L.  RayoL  364.  Burn,  tit.  Scrv.  the  plaintiff  had  a  iterdidL     Sir.  j69 

\%(u  M.  8  G.  Carey  mid  WcMer.  'fl| 

d  A  fervant  widi  a  cart  ran  agaiod  defendant  was  "a  ckrk  of  the  S<Mi4|f 

another  cart  whereon  was  a.  pipe  of  fea  company,  and  took  in  paynMMB|| 

fack,  and  fpoUed  the  fack.    An  ac-  The  plaintiff  paid  him  600L  and^ 

tion  lies  aguind  the  mafter.    a  Salk.  paid    it    to    the    company  \     PMd| 

441.   A  genikman*6  fervant  brought  ch.  j.  ruled  no  a<^ioo  in  this  cafe  lad 

a  coach  and  two  ungovernable  horfes  againft  the  fervant.    If  he  hidaflii 

of  his  mafter*8  into  Lincoloiy-inn  fields,  paid  it  over,  the  plaintiff  would  hMl 

in  order  to  break  them  ;  and  thcy«  had  his  option  either  to  charge  IM 

from  the  carelciihcfs  of  the  driver,  or  the  company  ;  as  in  the  coiti<w| 

ran  over  a  paftenger.    A(5tion  was  cafe  of  payment  to  a  goldfinitk*!  M 

found  againft  both  mafter  and  fcr-  vsnt,  who  doth  not  carry  it  to  tM 

vant.    3  Kcl.  65 ;  i  Vint.  295  ;  Law  account  of  his  mafter,  the  party  hm 

of  mafter  and  fervant,  p.  7.  an  eledion  to  go  againfb  either ;  ll| 

«  Black.  Com.  431.  may  charge  the  fervant,  becauie 

f  Wood,  b.  i,  c.  6 ;  2  Salk.  441.  the  money  is  paid  over,  the  fei 

S  H.  8  G.  Mead  and  Hammond,  receives  it  to  his  ufe  j  or  he  niky] 

The  plaintiff,  according  to  the  com-  by  the  fervant,  and  make  hit 

mon  courfe  of  dealing,  delivered  to  upon   the  mafter,  becanie  tKe 

the  defendant's  fervant  an  ingot  of  ment  to  the  fervant  is  made  ii 

gold  to  aftay ;  and  it  not  being  re-  dence  of  the  credit  given  him  hf^^jdli 

turned,  he  brought  an  a^on  againft  mafter.    Str.  480.     See   debatd^  jl 

tlie  mafttCi  a&d  P^^^  c^^  >  ^t^'  ^%!^%  whether  00^,  the  carciMMl 
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Whether  a  mader  (hall  be  liable  or  not  for  goods  taken       $  *• 
l^bf  his  fervant  in  his  namey  depends  upon  the  manner  of  ty 
ilfomier  dealing.     If,  therefore,  I  pay  money  to  the  fcr-  — o»"o** 
ipt  of  a  banker,  and  he  embezzle  it,  the  banker  will  be 
jjifaerable ;  but  it  is  otherwife  if  I  pay  money  to  a  phyfi- 
■l/kiierranty  whofe  proper  bufinefs  is  not  to  receiTC  mo- 
kfor  his  mailer  ^. 

tpEMT  permifiion  to  do  a  thing  is  equivalent  to  a  ge-  Servant 
iGommand.  If  a  perfon  has  been  in  the  pra£Hce  of  dealing  ^^  "^ 
his  merchants  and  tradefmen  himfelf,  always  paying 
money,  he  will  not  be  anfwerable  for  what  his  fervant 
iqr  in  his  name,  unlefs  it  be  in  rem  verfum ;  but  if  the 
(<M'  other  perfon)  be  ufually  fent  on  truft,  or  come 
with  money  and  at  other  times  on  trufl,  the  maf- 
^is  Gable  to  the  tradefman,  who  cannot  know  when  the 
ics  by  his  own  authority,  and  when  by  his  maf- 
oomniand;  or  when  with,  or  when  without  the  mo-  ^ 

and  has  no  controul  over  him  whether  he  (hall  carry 
L  goods  home,  or  difpofe  of  them  other  wife  ^. 

■ 

hinatttaj  cauponesy  ftabularii  were,  by  the  praetor's  edi£):,  EdianROup 
k  for  whatever  the  traveller  brought  into  the  inn,  ft^buuS 
m  ftable,  and  of  courfe  for  the  difhonefty,  as  well 
ICC  and  careleflhefs,   of  thofe  in  their  employ  ^ ; 
l^wbtis  the  fame  clafs  of  perfons,  viz.  fhipmafters,  inn- 

{errant    occafioncd     the  the   cafe  Inches  againft  Elder,  a2d 

of  a   houfe    belooging    to  Nov.  1793.      The   fame  difUn&ioji 

'»  fhonid  be  liable  in  the  dain>  obtains  in  England.  See  Bac  Abridg. 

13,  1685,  fir  R.  Sibbald  61,  and  Law  of  mailer  and  fervant, 

bdf  Rx>flyth.  Foimt.voU,  341 .  p.  6. 

BlirlE.  Com.  430.  ^  Ff .  lib.  iv,  tit.  9, 1. 1.  Ait  prsetor 

difti&AioD  iKras  laid  down  nautz,    caupones,     ftabularii,    quod 

IttB  lord-juilice-clerk   Mac-  cujusque  falvum  fore  receperint,  niii 

and  approved  by  the  court  in  rcftituent,  in  eos  judicium  dabo. 
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^  *•       keepers  *,  vintners  in  borouehs  ^%  houff 

VOLUNTA-     .  .  . 

AT  ings  ^,  carriers  and  proprietors  of  (lap 

je£led  in  the  like  refponfibility  ;  whic^ 


»BLIOA- 
TIOMI. 


not  ariCng  damnofatoli  or  vi  majori 


If  the  mafter  die  before  the  term. 
If  the  maf-  *^  ^^^^  wages,  and  (if  he  was  mai 
tcr  die  be-  in  the  family)  to  aliment  to  the  t« 

lore  the  •        -        1  /■       r 

term.         out  exception  m  the  cafe  of  cng: 
But  if  the  mafter  who  has  engac 
year  or  longer  period^  die  during 
half  year,    the  fervant  having  ' 
for  another  place,  and  being  in 
fO|  will  not  be  entitled  to  n 
wages  and  aliment  ^. 


If  the  fervant  die  before  t^ 
iierYant  titled  to  his  wages  only  for  th- 
Cck,  If  mai^  or  the  fervant,  who 

Is  he  en-     n  J3  entitled  to  his  full  wa; 

titled  to  • 

board         *^  by  ficknefs,  or  other  ace 

i::f«ihe'^"fo'''P"t  of  that  time 

hoiife. 

'  £tlkine,  b.  iii,  tit.  i,  $  %%, 

b  Feb.  17, 1687,  Mafter  of  1 
I^ountaixihall. 

*  July  5, 1694.  May,  ibid. 

d  Feb.  6, 1787,  Macaaflai: 
Col. 

«  I3ih  Feb.  i«oi.  Ja.  H 
Worilfworth,     Aablcr     n: 
breaker.  A  horfewasgivi 
to  Wordfwortli  to  bfeal:. 
dog  attacking  it  as  the 
leading    It    out    of  t\ 
lock  fright,  run  off,  . 
hurt,  in  confcqnencc 
came  lame.    Wordfv. 
jc«5t.  J  in  the  value  of 
cdid  was  found  too - 


ioii 

nfelf' 

•iigcdi^ 

obtdil^ 

/.after 'itti 

.atheftitl 

:    hitfftirgkl 

her  fare,  Aftlel 

pay  h^  in  nme 

ird  far  fcit  laid  ftitl 

y  pajttellb,  xSL^d! 

giDg  a  date  of  ftd.i 

h    the  htttr  awdf  fcfa 

rch  1771,  nine  ddbcd  M 
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tmk  (as  Paulas  humaqclj  ezprclles  it)  qim  curamus  ^gnt^      S  ^ 
fififitnUtfifvirg^pr^er  adveffam  vaUtudimm  impediuntur  *•  ^^^""^^- 
iUipiy  tfacTeforCt  it  may  appear  to  follow,  that  if  it  is  — oblioa- 
fmA  proper  and  neccfiar]^  to  remove  the  fervant»  to  be  un- 
der the  eare  of  his  friendsi  the  mafter  is  liable  in  board 
wiga  I  beciufe  he  may  infift  on  keeping  the  fervant  in  the 
Inie,  if  he  choofes  it. 

If,  without  a  juft  caufe,  (he  mafter  {hall  dimifs  his  (er-  Mafter  dif- 
ffMt,  he  will  be  liable  in  full  wages,  and,  if  the  fervant  liv-  ^rvanf .^' 
d  a  the  fiunily,  in  board  wages  :  The  fenrant,  on  the  other  servant 
lad,  if  he  break  his  fervice,  will  not  only  forfeit  all  claim  i»v>ng  hit 
•watet  for  the  time  he  has  ferved,  but  may  furtlier  be    .  ^ 

^intuoiit  a 

flwpcUcd  by  imprUbnment  to  return  ^  ;  or,  if  that  has  be-  jua  caule. 

'  L.  4f  f  5-  Ff.  De  (bta  lib.  Paului  bilu^  that  frcttSt  ^smmmm  tt  imUreJu, 
kn  Wit  peaking  of  an  engagement  Inftancet  daily  oc^ur  of  warrants  oC 
Ir  a  jeVt  mod  afct  the  expreifion  imprilbnment  being  granted  in  the 
fikfkmSeims*    M.  Pothier,  there,  cafe  of  apprentices;  and  there  it  no 
We,  it  far  Uniixmg  the  rule  to  an  tn«*  principle  of  common  law  to  diftin- 
of  that  flion  continoancc,  gui/h  tiieir  caie  from  that  of  other 
tkat  if  it  be  for  a  more  fenrantt.   In  England,  it  is  faid  corn- 
portion  of  time,  and  if  mon  law  gives  the  mafter  no  right  to 
in  fnch  a  cafe  infift  not  on  imprifon  either  apprtnticc  or  frrvant, 
I  fwyuiiiiioal  dcdoAion  from  the  •ifaQumpraefiandmm.   Particular  fta- 
jai%  wifpet,   **   ttf  mme  limenJUf  tutes  haTe  therefore  been  paflied  for 
*AWr  /0r#,  fmi  a  U  ^nitS  ejl  de  enabling  mafters  to  compel  appren- 
'  kminte  m    tigard    dt»  pewftmmes  tices  to  perform  ilieir  engagement. 
*nAtt    H    ^mmi    frrfejkm    mMe,  **  (5  G.  I,  C.  4,  20.  G.II,  c.  ly.  6G.  Ill, 
[DtlMt  Civil.  &C.  1. 1,  p.  153.)  Our  c  15.)  And  in  France,  che  lame  fecms 
fntice  iDclioet  to  the  humancr  fide,  to  have  been  the  cafe  with  aii  (cr- 
htt  far  aa  illDcft  that  had  laid  afide  vants,    but  failorn,  and  mcniai  fer- 
fiar  II  weeks,  the  court  of  vants,    whom  M.  Pothier  mentiont 
allowed  no  dcdudion  from  the  as  an  exception  10  the  general  rule. 
jatw  wageti     (19th   Not.  White,  Pmr  um§  §xuptiM^  &c.  Ut  maStUts  fwi 
X7f4.  Fac  CoL)  f^  *^*  ^v/  firvias  four  mn    navire^ 
^  Tkm  right  of  compelling  the  ier-  ptmvtut  etrt  somtraimtt  pricijtmtmt  m  Us 
W  bf  imprifoomcnt  to  finiih  hit  rtmdre^  (t  a,  p.  433.) ;  and,  in  another 
f«|a|<  m  in,  arifat  from  a  raazioi,  place,  fays,  ScrTiteurs  qui  louentleurt 
|kK  it  is  only  in  Immmfa&i  imprt/U»  icnricct  auz  bourgeoit  det  wiUe^  ou 

L3 


158  Of  the  Police.  Booil  I£ 

^  I  *•    ^  come  impoflible,  will  be  liable  in  damages,  and  fine,  in^ 
RT  flam*  *  • 

— OBLIOA- 
TlOMt. 

Tuil  ca  fet       ^^  ^  fcrvant  be  not  qualified  for  the  place  he  undertool 

lordiimift-  or   give  the  mailer  or  miftrefs  abufive  or  difrefpe&ful  In* 

w*  8"^K^  *j  ^'^  rcfufc  to  do  his  mafter's  bufinefe  ;  (*•  which  iiii 

'^  law  a  departure  from  his  fervice,  though  he  ftill  contiiMM 

•*  under  his  mafter's  roof  ^ ;")  or  be  guilty  of  diflionelly ;  or 

• 

tsahat  a  la  campagne  aux  genciU-  whkh  it  was  reafenabk  in  the  ail 

homines  pwr  U  ftrvict  de  la  perfonite  ter  to  command    him  to  perfflOi 

du  maltre,  &c.  il  ne  leur  eft  pas  per-  July  1775,  Fairie  againft  M^Vioi 

snls  de  quitter  le  fervicc  du  leur  mai-  In  April  1769,  a  written  agreemcfl 

tre  fans  fon  cong^,  et  ils  doivent  ^tre  ^as  'entered  into  betwixt  John  N 

condamn^s  k  retourner,  ou  jufqu*  an  rie,  coalmafter  in  Rdthergleo,  m 

jour  du  prochain  terme  auquel  il  ell  Keil  M*Vicar,  defigned  his  ferfan 

d'ufage  dans  le  lieu  de  louer  des  fer-  The  latter  became  bound  and  oWi 

viteurs,  ou  feulement  jufqu*  a  ce  que  ged  as  a  '*  fervant  and  grieve  aa 

le  maitrc  ait  le  temps  dc  fc  pourvoir  <*  overfeer  to  the  fai4  John  YMtt 

d'un  autre  ferviteur  liquel  temps  lui  «•  his  other  fcrvants  and  works  tti 

«ft  limite  par  le  juge.  (lb.  ^SS)  "  fervices,  whereuntil    he  the  fll 

*  Both  in  the  one  cafe  and  the  "  NielM'Vicar  has  formerly  been  ett 

ether,  the  maftcr  niuft   be  able  to  *«  ployed  by  the  faid  John  Fairie,  i« 

prove  fomcthing  fpecific  again  ft  the  *<  is  in  ufe  to  fcrve,  and  that  for  il 

fcrvant.     His  own  averment,  in  ge-  "  the  days,  years,  and  fpace,  of  dh 

neral,  as  to  either  ignorance  or  im-  *<  faid  John  Fairie  his  lifetime,  i 

pertinence,  will  not  be  fuftaincd.     A  "  the  joint  lives  of  the  faid  JA( 

wet  nurfc  was  difcharged    by  her  "  Fairie  and  him  the  faid  Niel  MiC 

miftrefs  for  being  infolent  and  fub-  *<  vicar;  and  obliges  himfclf  thatb 

jed  to  pafTion ;  which   was  infiftcd  "  ftiall     faithfully,    diligently,    lb 

to  be  a  reafonable  caufe  to  difcharge  "  obediently   fervc,   obtemper,  att 

her.    This  cafe  having  come  before  *«  obey,  his  faid  mafter  in  his  £0 

|hc  court  of  king's  bench,  lord-chief-  **  fcrvice  j  and  that  he  Ihall  not  A 

juftice  Mansfield  faid,  **  No  perfon  «  fent   or  divert  himfelf  there£rdl 

'*  can  be  judge  in  his  own  caufe ;  '<  without  liberty  afkcd   and  givdl 

**  and  this  principle  could  never  be  *•■  except  in  cafe  of  ficknefs.*' 

•<  meant  to  be  overturned  by   any  On  the  other  part,  Fairie  becai 

'*  law  or  ufage  whatfoever."    The  bound  to  pay  him,  in  name  dfJI 

fervant  had  a  verdid  for  the  whole  and  reward  for  his  faid  fer^ofc»  1 

year*s  wages.     Temple  v.  Prefton.  quarterly  payments,  iSL4d.  bdtt 

Bum  V.  fervant.  difcharging  a  debt  of  Sil.  fterfiif 

b'Dalt.  187.    But  the  diibbedience  which    the  htter   owed    him.     \ 

tnuft  be  with  regard  to  fomcthing  March  177X»  Fairie  defired  M'Vi| 
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wriiag  to  the  BngliOi  hwycrs,  of  any  other  **  mond  tur-      i  *• 

{vtvcfe,  even  thbt^  it  be  not  ftich  for  which  the  fenrant  ir 

my  be  profecated  at  common  law*,'*    fuch  fcrvant IJT®*"®^' 

f  be  difmifled,  and,  according  to  circumdances,  will  ei- 

r  be  Mi'fillfcd  to  no  wages,  or  only  for  the  time  he  has  ac-  immoraU- 

Byfenrcd.     ft  is  laid  down,  therefore,  by  the  Englifli*^' 

ycis»  not  only  that  a  maid  fervant  who  falls  with  child  b, 

eren  a  man  fenrant  who  debauches  any  of  the  maid  fer- 

ts  may  be  difmified,  without  being  entitled  to  more  than 

;et  for  the  time  he  has  fenred  ^. 

laadaffiftat  die  wiadleis  wheel,  red,  whether  a  mafler,  of  his  own 

ick  die  coak  at  a  pit,  that  being  authority,  was  entitled  to  difinifs  a 

fAf  mmk  he  bad  for  him.  Mac-  maid  fervant  who  iiad  fallen  with 

repbed  he  would  do  neither,  child. 

be  4th  of  April  he  called  upon        JLord  Maoifield  faid,  "  the  quef- 

«ftcr,  wider  protcA,  to  employ  *<  tion  is,  has  the  mafter  done  right 

m  terms  <»£  h»  agreement.    In  "  or  wrong  in  difcharging  his  fer- 

cr»Mr.  Fatrie  again  defired  him  "  vant  for  this  caule  ?  I  think  he  did 

Eft  at  the  windlefe  wheel,  or  the  '*  not  do  wrong  in  difcharging  his 

m%  the  coah  at  the  pit.    This  **  fervant   for  this  caufe :   (hall  the 

i«fnfed|   and  the  parties  gave  "  mafter  be  bound  to  keep  her  in 

other  mutual  charges  upon  the  ^  his  houfe  ?  To  do  fo  would  be 

aft.      Both   the  charges  were  **  (ontra  bonot  mores  :«and  in  a  family 

nded,  and  the  fulpenfions  con-  "  where  there  are  young   perfons, 

A;  and   lord   Kames  "  found,  **  both  fcandalous  and  dangerous.*' 

m  the  terms  of  the  contratft,  Cal.  caC  ii }  Burn,  ibid. 
i  other    circumftances  of    the        ^  i8  G.  3.  K.  v.  Wclford.    John 

rfe,   particolarly    the     rate    of  I^yer  was  hired   for   a    year,    and 

iges,  and  a  difcbarge  of  a  great  continued   in  his  fcrvice   till  with- 

a  owing  to    the  mafter,    that  io   three  weeks  of  the  end  of  the 

(Vicar  waa  hired  by  Fairic  as  year,    when    his    mafter,    on    ac- 

oiverieer»  not  as  a  common  f:r-  count  of  a  Juppojed  criminal  inter- 

■t»  and  mail  be  employed  ac-  courfe  with  a  fervant  girl  then  big 

ndiogly.**    And  upon   a  rcprc-  with  child,  difcharged  him,  and  of- 

tias  his  lordihip  adhered.    On  fered  him  his  whole  wages,  except 

htg  a  realaiming  petition,  and  48.  which  he  inflfted  to  keep  back 

•n^  the  court  adhered   to  tliis  for  the  three  weeks ;  but  the  fervanc 

hKDtor.     March»Z775.  refufed  to  allow  it,  and  faid  he  wait 

Bora*  til.  Servants.  willing  to  ftay  out  his  year,  if  \\\i 

In  the  Engliih  cafe  of  Aihover  niaAer  would  let  him.    After  he  was 

Brampton,  the  qnclUen  occur-  difcharged,  he  went  to  a  juftice;  but 
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{  ^  Ok  the  other  baad,  if  the  mafter  does  not  aUow  the  k^ 

BT  vant  **  competent-  fuftenance  b,"  or  ufes  him  *'  with  immob 

Tiojf"*^'  **  derate  fcverity  <^/*  or  employs  him  in  a  capacity  difieMt 


the  juiUce  telling  him  he'couU  doc 
recover  the  whole,  and  having  no 
money  to  fubfifl  upon,  he  accepted 
the  money  his  mailer  had  offered 
him,  abating  the  4s.  for  the  three 
"wc^ks:  tha(  vo  order,  in  writing, 
was  made  by  any  jwftice  to  difcharge 
him.  Bearcroft  and  Caldecott  iniift- 
ed  that  the  cafe  of  the  K.  ▼.  Bramp- 
ton was  io  point,  for  that  the  offence 
was  equally  eomtra  botios  wtoret  in  the 
cafe  of  a  man  as  of  a  woman ;  that 
however  reludantly  he  confented  to 
the  difcharge,it  was  only  to  an  aft, the 
«ffeft  of  which,  if  refufed,  the  law 
has  given  to  the  mailer  by  compul- 
iion,  and  againil  the  fervant*s  will; 
that  the  faft  of  criminality  was  fully 
proved  below,  and  was  meant  to 
have  been  flated. 

By  lord  Mansfield^— Had  the  fad 
of  criminality  Been  politively  dated, 
to  be  furc  it  would  have  fallen  with- 
in the  principle  of  K.  v.  Brampton. 
Cal.  caC  57.  Burns,  ib. 

But  in  tlie  cafe  of  K.  v.  Weftmeon, 
"M.  %^  G.  3.  it  was  (aid  by  lord  Manf- 
field,  that  a  fervant  being  the  father 
of  a  baftard  child,  prior  to  the  maf- 
ter*s  hiring  him,  and  the  crime  not 
committed  when  in  his  own  houfe, 
the  mafter  (hall  not  difcharge  him 
under  this  pretence:  it  is  not  de- 
bauching of  his  fervant,  or  turning 
hb  houfe  as  it  were  into  a  brothel. 
Cal.  caf.  129.  Bum,  ib. 

b  Bank.  b.  i,  tit.  2,  {  $5* 

^  Ibid.  "  All  mailers  have  a  power 
**  of  moderate  chaftifement  over  their 
f*  fcrvants,  whether  voluntary  or  hc- 
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<*  ceffary ;  and  the  mallen  of  puUs 
*'  workhoufes  are,  by  xdyis  c»  l4t 
"  allowed  to  go  all  lengths  inco^ 
"  rc<fting,  life  and  torture  excepted" 
Erik.  b.  i,  tit.  7,  \  6». 

But  with  us  pow»  as  it  (eems  to  be 
ii\  England,  this  power  of  chaitift* 
ment  muft  rather  be  confined  to  tk 
cafe  of  fervants  under  age.    **  If  i 
**  mafter  or  miftrefs  beats  any  bP^ 
vant  of  full  age,  it  may  be  a  foii 
caufe  of  difcharge^  on  coaiplwt 
to  the  juftices.*'    Dalton,  c  $%i 
Black.  418 ;  Bum,  tit.  Servanti^  $  RX 
**  Where  a  mafter,  in  conediig 
"  his  fervant,  happens  to 
**  his  death,  it  (hall  be  deemed 
**  cide  by  mifadventure ;    yet  if  ll 
**  his  correAion  he  be  fo  barbaiwi 
**  as  to  exceed  all  bounds  of  modems 
*<  tion,  and  thereby  occafion  the  fefw 
**  vant*$  death,  it  is  maniiaughtcrat 
<*  leaft ;  and  if  he  nukes  ufe  of  li^ 
**  inftrument   improper  for  corre^ 
'<  tion,  and  apparently  endangcriit 
**  the  fervant^s  life,  it  is  mnrder." 
I  Haw.  73,  74.  "  And  if  the  fervaot 
*<  ihall  depart  out  of  his  mate*! 
"  fervice,  and  the  mafter  happen  a^ 
**  ter  to  hy  hold  of  him,  yet  die 
**  mafter  in  this  cafe  may  not  beat  or 
**  forcibly  compel  his  laid  (crvaat^ 
«  againft  his  will,  to  return  or  turf 
**  with  him,  or  do  his  fervice ;  bat 
<*  either  he  muft  complain  to  the  ji^ 
**  tices,  for  his  fervant*s  deputing 
^  or  he  may  have  an  a&ion  of  cov»> 
*'  nant  againft  hb  fervant.**    Dak; 
c.  lai.  • 
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in  wbat  he  was  particularly  engaged  for  •,  or  chai^  him,  ^^^J jj*,^ 
cb^h  not  malicionfly,  with  fome  z6t  of  diihonefty,  or  rt 
elkr  ofeice  which  he  does  not  prove ;  in  fuch  cafes  the  7ioIiiI"^" 
fatant  maj  quit  his  fervice  without  being  liable  in  dam-  why  die 
ips,  and  will  be  entitled  to  wages  during  the  time  he  has  ^JJ^^j^ 
faied,  or  Co  fuQ  wages  and  board  wages  alfo^  as  the  cafe  iavice. 
wxj  be* 

It  is  a  common  notion  with  us,  that  a  female  (ervant,  bj 
her  marriage,  becomes  free  from  her  engagement ;  and  it  muft 
Ik  owned,  that  the  inclination  of  our  law  is  great  in  favour 
of  OBBrriage ;  yet  this  queftion,  it  is  believed,  renuuns  ftill 
THfn^rd  by  the  fupreme  court  ^ 

The  voluntary  enliftment  of  a  hired  fervant  will  be  fuf- 

'Aiorderiog  one  lured  u  the  houfe-  by  the  Engliih  lawycrt  UiUr  SBb^ 

kepcr  CO  dfcl»  Titeals  u  the  cook,  hare  not  the  fame  authority  with 

Jbc  Ob  thU  principle  th^  court  of  opiDions  dellTered  touching  the  point 

tfoafiwod  a  houfekeeper  entitled  which  the  court  is  aAually  deciding. 

to  wa|Ci  and  board  wages,  although  In  England,  it  feems  to  be  held  that 

iehid  not  been  difmifled  the  houfe;  a  female  fervant,  though  (he  marries, 

\m.  bad  Tolnntarily  left  it  on  being  mull  ftill  fulfil  the  period  of  her  en* 

ilovedao  longer  to  ad  as  houfe-  gagement.  (Dalt.58.)  And  in  France, 

keeper,  bac  being   deprived  of  the  the  lame  thing  obtains  according  to 

keyi  (or,  as  one  judge  eiprefled  it),  Pothier,  who  fays,  '*  Quand  mime  ce 

ibea^^uis  of  ber  office.    Chriftian  ^  feroit  pour  une  caufe  honnlte  qu*ua 

(r«,  Jane  iSoi.  *'  fenritcur  quitteroit  avant  le  tempi 

^  la  tlie  cafe  of  fir  George  Home  ^*  le   fervice  de  fon    maitre,  puti, 

apinft  Cunuingham   and  Stmpfon,  *'  pomrfe  marier,  ou  /four  aller  aJ^Ur 

vhidi  icfpeded  the  enlillment  of  au  **  fts  ptrt  et  mrre,  il  ne  laifleroit  pat 

one  of  the  judges  ufcd  the  **  d7tre  Unu  des  dammars  *g  imiitkt 

'  fuppofe  a  woman  under  **  defim  mattre  car  c*eil  par  Jam  fait  et 

*  an  engagement  for  perfonal  fervice  *'  vtlontairement  quU  mt  remplit  pas 
^  BBmes,  flie  wiU  be  free.*'  And  in  '*  fon  obligation :  nuis  ils  doivent  eo 
fte  manner^  another  refpedable  "  ce  cas  Itre  cfllmes  molns  rigour- 
jadfe    ftated   generally,  **   that  no  "  eufement  que  Iorfqu*il  quitte  fiuia 

*  frrlhnal  engagement  can  prevent  "  fujet,  par  partfie,  par  Ebct^age, 

*  a  Cerrant  from  marrying.**  But  **  ou  par  Tefpoir  de  gagner  davao- 
fadx  obfJerratioofi  which  are  ten&ed  <*  u^  aiUeun."    (lb.  254.) 
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oHTA-  P®'**'^^  ^''  ^^  expiration  of  his  engagement  with  his  miftfl| ' 
BT  whO|  (bould  he  join  his  regiment^  may  compel  kim  to  fl^i 

turtij  fqtmlore  careens^  or  may,  at  his  option,  tnfift  fer  <bi^" 
ages  ^.    For,  engagements  incompatible  with  each  other,  wk^- 
c£tens  pdriius,  regulated  by  the  maxkn  prior  iemptm  p^lint 
jure  ^»  " 

•  19th  Januiry  1799,  John  Clerk  law,  be  prevented  by  their  engage*:! 

againll  lieutenant  Kenneth  Murchi-  mer.ts  with  others,  whether  ai  ftp-^ 

fon,  and  M'Kenzie  againft  Dixon,  vants  or  apprentices.    Thekio^k 

Xft  Ma;rch  1805.  was  faid,  could  compel  fpecific  ^ 

%  So  the  law  was  Ikid  do#n  by  forn>ance  manu  miiitari.     And  rate ' 

the  late  j«(lke-clerk    Macquecn  in  of  the  judges  adopted  that  idea*  ^. 

the    noted    cafe  fir   George   Home  that  *<  apprentices  may  be  cBliftedtkp*^ 

againft   Cunningham  and   Simpibn,  "  caurethemafterhatnorealUcOtbik^ 

1 6th  March  1795.  '*  only  a  perfonal  claim  againft 


Thait  cafe    TtXptAt^  the   enKft-  "  for  perforoiance.    Prior tm^tft^' 

mcnt  of  an  apprentice,  in  virtue  of  **  tier  jurt,  therefore,  does  not  afflf  < 

the  ilatutc  35  Geo.  Ill,  c  9,  relative  **  in  the  cafe  of  rights  fo  diffimikm 

to  fupplying  the  navy.    But  the  law  '*  that  of  a  mailer  over  his  apprcft* 

was  laid  down  generally ;   and   the  "  ticc,   and    his   majefty   over  IC« 

fame  principle  has  governed  the  de-  **  cruits.** 


cifions  of  the   court  in   the   cafe  of        This  argument  was  therefore  1 
fervants  alfo.  pletely  before  the  court,  andhadbecB 


In  delivering  his  opinion  in  this  cafe  ingenioufly  and  learnedly  mainf 

of  Cunningham,  the  lord  prefidcnt,  from  the   bar,  when   the   late  M 

who  agreed  with  the  lord  juflice-clerk  juflicc-clcrk  Macqueen  laid  down  the 

as  to  the  common  law,   though  he  law  as  above  mentioned, 

differed    from    his    lordihip    as    to  This  fame  principle  was  in  the  IttB 

the  condrudlion    of   the   particular  cafe  of  M^Kcnzie  againft  Daoo,  ift 

ftatute,  obferved,  that  he  recolleded  March  1805,  maintained  very  ftroof* 

only  one  cafe  to  have  occurred  re-  ly  by  one   learned  judge,  who,  ii 

fpeding  an  engagement  for  perfonal  the   cafe  of   Cunningham,  had  if* 

fervice,  and  that  it  had  been  decided  gued  it  as  counfel  from  the  bar.   Hb 

in  the  bill-chamber  in  favour  of  the  lordihip  obferved,  that  the  oppofitt 

rights  of  the  mafter.  opinion,  as  fuppoiing  fomething  l&e 

This  cafe  of  Cunningham  was  &^dri/  property  over  the  fervant   and  hii 

in  prtfence^  and  very  maturely  con-  fcr vices,  was  contrary  to  the  princi* 

fidered  by  the  bench.    The  eminent  pies  of  the  civil  law,  and  the  ^iril 

counfel,  who  argued  on  the  part  of  of  the    conftitutional    law    of  thii 

the  public, maintained,  that  the  right  country;  that  the  right  of  the  cro^ 

•f  the  king  to  the  military  fervire  of  which  differed  from  that  of  othei 

the   lieges,  could  not,  at  common  maftcrs,    as  it   could  compel- fpe 
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Ak  cnltftment  mnft  be  regulated  hj  the  fame  jninciple      { ^' 
fkh  oAcT  engagements.    The  public  fcrvicc,  indeedy  in  ge-  ^^*'"*"'^ 
Kial  is  neceflary :   yet  it  is  not  at  all  necefiary  that  any  one  — ^•'•■•a- 
btd  feirant  io  particular  (hould  enlift  without  his  mafter's 
aofcBt.    The  oncrotts  obligations  of  a  bHatcral  contrail,  a 
ienant  cannot  get  rid  of  by  his  own  voluntary  z€t* 

Under  the  French  monarchy,  the  royal  prerogative,  and 

tk  difiin&ion  of  the  military  fervice,  were  certainly  carried 

ID  aa  extreme.     Bm  a  municipal  jurifprudencey  built,  like 

our  own,  on  the  folid  learning  and  enlightened  equity  of  the 

dril  law,  corre£led  and  redrained  the  defpotifm  of  the  go- 

loniDenn     The  king's  fervice,  accordingly,  in  relation  to 

ik  onerous  centrals  of  third  parties,  had  no  privilege 

kjond  that  of  any  of  his  fubje&s :  the  voluntary  enliftment 

if  a  hired  fervant  (lood  on  the  fame  footing  with  any  other 

iritwful  engagement  K 


pefformaBce  moan  mUHari,  or  tilled  to  a  preference ;  for,  if  it  reftt 

by  £orcc  of  military  difcipline,  for  in  nudhjinibut  cofitrcSliu,  and  the  pof* 

Rifesf    of    expediency,    weakened  terior  engagement  has  been  complet- 

ad  qulilied  by  the  mutiny  zCt,  fo  ed  by  poflelfion,  the  firft  mafler  mud 

a  not  to  interfere  with  mailers  in  be  fatisficd  with  a  claim  of  damages 

tlieif  right  to  apprentices  with  whom  agair.ft  the   fervant.     So   the  court 

they  received  more  than  20L  of  ap-  thought  in  the  cafes  already  men. 

fRctice  fee;   but  the  other  judges  tinned;  and  fo  fsr  the  rule /r/or /rm- 

flb&rvcd,  that  all  mafters  were  en-  /0rr/o/2£r^'i/r^  cannot  have  efFci^. 

tided  to  enforce  fpecific  implement  *  Quelquc  favorable  que  foit  le  fer* 

by  iKprifomnent ;  infomuch,  that  a  vice  de  TEtat,  je  croi&  (M.  Pothicr 

perfeo  in  prlfoD,  ai  faBum  prfftenJ-  obferves)  que  le  ferviteur  qui  quirte 

•V,  hat  not  been  thought  entitled  to  avant  le  temps  le  fervice  de  fon  ma!. 

t^  benefit  of  the  c^o.  tre    pour    i>'enr61cr    volcntairement 

Tfab  feemt  to  be  farther  confirmed  dans  Ics  troupes,  eft  tenu  det  dom- 

by  a  chitie  in  the  militia  ad,  provid-  mages  et  inter^ts  de  fon  ma^tre.     II 

iag,  in  the  cafe  of  ballots  falling  up«  en  eft  autrement  du  cas  oii  ce  fcrvi. 

fin  Ured  fervants,  that  they  (hall  be  teur  feroit  tomb^  i  la  mllice  \  c'eft 

tmitkd  to  wages  for  the  time  which  en  cc  cas  par  unc  force  majeure  qu'Il 

4ey  hift  adnally  ferved.    At  the  n*acheve  pas  le   temps  de  fon  fcr- 

&■£  time,  in  t  competition  between  vice ;  c*eft  pourquoi  il  ne  doit  point 

two  niafterf,  the  firft  engagement  b  a  fon  maltre  de  dommagcset  int€r€ts. 

\rin.  of  time,  tnty  not  ahwyi  be  en-  De  Droit  CiYil,  6tc.  t.  a,  p.  »54. 
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'  • 

f  s*         .A MASTER  cannot  prevent  bis  fervant  from  being  aneftei 
HY  ^  7^'  eith^  for  debt,  or  on  a  crimuial  warrant.  In  fucb  a  cafei  \m 

f^xQA'  the  mafter  anj  claim  againft  the  fervant  for  damages  ?  TUl 
qiieftionf  it  is  believed,  remains  flill  undecided.  In  the  cai^ 
of  arreft  on  a  criminal  warrant,  M.  Pothier  makes  this  dijCt 
tTh£l:ion,  that,  if  judgment  go  againft  him,  he  will  be  liafaie^ 
but  not  if  he  be  acquitted.  A  man  certainly  does  not  vo- 
luntarily leave  his  fervice,  who  is  dragged  to  prifon,  on 
whatever  account  \  he  is  not  guilty  of  the  offence  of  ki^TinK 
his' fervice :  yet,  in  relation  to  damages  merely^  the  diftinOf 
tiQu.feems.juil. 
-  .•      •  .    . 

I-KDEBD,  much  deference  is  due  to  every  thing  lA^ 
ranced  by  that  *<  venerable  profeflbr  and  judge,"  as  he-ii 
ftyisd,by  Sir  William  Tones,  who  honours  hUn  with  dui 
eulogy  ;>  "  If  my  undiiiembled  foiidnefs  for  tb^  ftim  M 
«  jurifprudence  were  never  to  produce  any  «ieater  lm|^ 
^  to  the  public,  than  barely  the  introduSion  of'PoTBnd( 
'^  to  ^e  acquaintance  of  my  countrymen,  I  flxould  ^StSA 
**  that  I  had  in  lome  meafure  diicharged  the  debt,  wliim 
*'  every  man,  according  to  Lord  CoKC,  ovki  to  Ms  prtf^ 

•MA0B9.  SERVANTi^  wage&  are  not  arreftable,  except  as  to  any  {^\ 
plus  beyond  what  is  neceffary  to  maintain  them  in  a  CQQdft» 
lion  fuitable  to  their  fervice  ^.  Like  phyficians  fees^  funeral 
charges,  and  oiher  privileged  debts,  the  wages  (for  the  cur- 
rent term)  of  menial  (ervants  ^,  and  thofc  kept  for  the  pur* 

?  Law  of  BiLilments,  29.  Gdtford,  04  Nov.  1675.    And  kf4 

k  £rik.  b.  ill,  t.  6,  }  7.  *  Dtrleton,  in  reporting  the  i«ine  cile» 

c  In  the  Did.  v.  Pfivikged  Debt,  fays  ilill  more  generally^  «  it  «» 

H  1ft  Taid,  **  fervdntft'  fees  arc  fo  fur  **  found  that  a  i«rvant  for  liia  fisei  ii 

'<  privile^d,   that    they  may  war*  *<  not  pfivileged  and  i^-eforyhJe  to 

^  rantid)ly  be  paid  before  coufirma*  *<  other  creditors.*^  Dec.  ^oa.    Sot 

«(  tion  or  diflblution  of  the  family  to  it  is  material  to  obferve  that,  in;diit 

*'  freethe  crecutois ;  but  n«t  being  p^i^  ufe,  the  fervant  wai  ciaimsQi^  a  pce« 

«  |59  ^ert  fwnd  m$  frhip^JeHt"  ferencc,  not  for  the  c«rreat  tem*^ 
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fJk  of  hnibandiy,  are  prefernble  debts ".      This  prefer-      {  »/ 
ace  has  not  been  extended  to  the  wages  of  mechanical  fcr-  ][*^''"^^, 

Y^get,  but  for  aireart,  at  appears  «*  ditor,  and  foimd  him  liable  for  the 

fam  brd  Gosford's  report,  iwhich  is  *'  furplut,  if  any  were."    Lord  Stair, 

uUktrnt,  '*  alleged  that  being  ay^r-  quoting  thii  decifion,  lays  down  the 

«  ^mifit  mmmy  ytmrs  to  Jamct  Maf-  law  generally,  "  eiecutors  nay  fafe- 

*  tertoo,  and  to  hie  wife  sfter  bis  df  '*  ly  pay  funeial  ezpencci,  conpn- 
•*  a^e:  for  whieh  he  had  obtained  **  bending  medicaments  to  the  de- 

•  decree,  that  he  ought  to  be  prefcx^  ''  fund,  becaufe  thefe  have  a  pritS- 
a  k4  to  the  creditor!.**  (See  MS.  "  lege  from  the  common  obligation 
ic  the  Advocates  Library.)  He  was  "  ^^  humanity  to  the  dead,  and, 
duBung  a  preference  on  his  dc  "  there  fore,  are  preferable  to  all  other 
cofed  mailer'a  cffeds,  for  thofe  by-  "  ^^^^*  of  <he  defund,  and  fo  may 
|Me  wages   contiincd  in  the  de-  **  be  paid  at  any  dne.  Dec  16,1674. 


At  M^  rate,  if  this  ^ifiiojft^'on  eve^ 
•knaad,  ^it  wau  feon  dropt.  Jin  the 
crieajTCi^wfcM,  iSTor.  ftjr,"i6Sb,  re- 
|ml'^  Ibnt  ibir,  fervttiiti  were 


•u 


L.  Kelhead.  Servants*  fees  for  a 
year,  or  term  as  they  are  hired, 
**  and  a  terihl'hoiife  niaii;  or  dhi^ 
«  todiedefunft'Mi'deathbedv  fiMre 
•«  the  Uke  prhrilegc'»  2.  j»  t.  }S^  {  jt. 
prricrabk  in  a  coDiff|ttioq,  X'OrdBankton,&yf,<«thataferTantit 
Cnwfiord  obtiuncd  decree  againA  *'  preferable'  on  tlie  ezecntry  for  his 
Attoo,  as  intromitter  widi'the  dc-  **  current  wag^i.*'  (ft.  i,t:'i,  f  SS') 
lm&'9  goods.  For  payment  of  the  de-  And  Lord  Kilkennas,  v.  t>rivitoged 
faaAls  fnoeral  charges,  aitl  fenranta*  debt*  ojiiervea,  **  houfe. rent  for  one 
fces,  and  fame  fumifliing,  to  the  de*  **  year,  found  to  be  a  privileged  debt 
hod.  Hvtton  fofpendcd  pleading,  *'  on  the  fame  principle  with  a  fer. 
ikH  **  as  eatvmUr  credUtr^  he  was  pre*    "  vant*s  fee.**     In  like  manner,  Mr. 

■  fnahle  fer  his  own  debt  to  the    Erfldnejamongotber  privileged  debts, 
'  Aaiger.**    Aifvfmrtd^  ^  That  fune-    iBentiooa,  **  fervants  wages  either  for 

*  ol  chargca  and  iervam*s  iet\  are    *'  a  full  year,  or  half  a  year,  accord. 

*  frivikg^  debts,  preferable  to  all    **  ing  to  the  time  for  which  they 

*  ¥^a  creditors,  whether  they  con.    «  were  hired."  (B.  3,  t.  9,  {  43.}   So 
«  firm  thcmfehres  executors  or  not.    that  the  point  may  be  fuppofed  to  be 

*  The  lords  preferred  the  funeral    fettled  on  thefe  concurring  author!- 

*  dpences,  and  a  yeac*s  fees  of  the    ties. 

■  ftrvasts,  which  came  current  at        ^  a3d  Jan.  I779i  Alexander  Mel. 
"  (be  defiinA's  death,  and  the  term    viUe  againd  James  Barclay.    (N.  B. 

*  Boc  coaie,  uolcls  the  fufpendei  in-    The  court    ordered    the    following 
«  ftrn^d,  that  the  (crvants  were    ftate  of  the  quedion  betwixt,  thefe 

*  only  feed  for  half  years,  in  which    parties,  with  their  judgment  upon  it, 

*  cafe  only  they  preferred  the  cur.    to  be  inferted  ia  the  books  of  icde- 

*  rent  term;  but  as  to  the  other  fur-    runt.) 

*  ninrc,  preferred  the  cxeoitor  ere*       In  a  competition  amoDg  the  arreft* 


i66  C^ the  Vx^Licn,  Boo 

▼otuMTA*  ^^"^s  •  ;  nof  of  the  overfeer  of  a  diftiWcry  **  *;  but  the  i 
*^  who  have  been  employed  on  days  wages  to  cut  dov 

corn  were  found  preferable  to  the  other  creditors  ^. 

•Servants  wages  fall  under  the  triennial  prefcrip 
Each  term's  wages  run  a  feparate  courfe.  But  oui 
prefcription?,  difiercnt  from  the  long  prefcription,  a 


iog  creditors  of  a  banlcrupt  tenant 
u|iQn  the  price  of  his  effcds,  \srhich 
Lad  been  fold  hy  authority  of  the 
iherifi*,  a  queAioo  haviog  occurred, 
how  far  the  isvagcs  due  to  the  farm 
fervants  of  a  hanknipc  tenant,  for 
the  term  current  at  the  bankruptcy, 
were  to  be  confideied  as  privileged 
debts,  and,  prefe^Ue  to  arreilers? 
The  lords,  before  anfwer,  ordained 
an  inquiry  to  he  jnade  into  the  prac- 
ticeL(^  thc.iheri&  of  the  different 
CQUPlies  of  Sc9tland.as  to  that  point. 
And- reports  having. been  accordingly 
received,  of  (aid  pradice  from  the 
iherifls  of  Edinburgh,  £ail*Lothian, 
Perth,  Ayr,  Aberdeen,  Lanark,  Rox- 
burgh, Renfrew,  Dumbarton,  Dum- 
friesi  Selkirk,  Rofs,  and  Kincardine, 
the  lords,  yeflerday,  proc<!edcd  to 
take  the  fame  into  confideration ;  and 
thereafter  pronounced  an  interlocu- 
tor, finding,  that,  the  wages  due  to 
the  fervants  of  a  bankrupt  tenant, 
that  is,  CO  the  fervants  kept  for  the 
purpofes  of  tlie  farm,  are  privileged 
debts  on  the  price  of  the  bankrupt's 
effc&s,  and  are  preferable  to  arrcft- 
ers. 

*  Did.  voL  ii.  Privileged  debt. 

b   Jan.  31,  1 781,  White   againft 
Chriaic. 

Chriftie    having   been    appointed 
fador  on  the  fe^ucflrated  efiate  of 


James  Small,  a  1)ankrupt  ten 
who  likewife  exercifed  the 
a  Wright,  and  employed  fer 
both  thcfc  capacities,  appliec 
court,  by  petition,  praying 
authorize  a  divifion  of  th 
among  the  feveral  creditors 
cularly,  the  bndlord,  the  i 
vants»'and  the  mechanical  fc^ 

The  lord  ordinary  on  t 
"  tbund,  that,  on  the  procee< 
"  ftockrog,  the  landlord  wai 
<*  able  /r/«o  /ocoy  the  labour 
'^  vants  Jecundo  loeOy  to  the  c 
**  half  a  year's  wages ;  but 
*•  fervants,  the  artizans,  wer< 
•*  be  ranked  as  common  crec 

A  petition,  reclaiming  ag; 
judgment,  was  refufed  by  tl 
without  anfwers. 

<^  3d  February  178^  Rid! 
Haig's  creditors.   Fac.  Col. 

<  Patcrfou's  petition,  Hi 
Obferved  from  the  bench.— 
cutting  down  the  grain  muf 
for  their  trouble,  before  t 
thereof  can  be  divided  by  tl 
tors.  Their  preference  ati 
the  nature  of  the  thing,  not 
ad  of  federunt ;  and  one  jv 
fidered  them  preferable  CTi 
landlord's  hypothec. 

«  Erik.  565,17. 
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ubm  the  tflgU&k  ftatutes  of  limita^on,  ve  £oiincl€d  on      i^ 
AefKfttBpdon  of  payment^  which,  ibcrtioit,  it  is  alwa|»  kt 
OBfcicat  t0  refer  to  the  debtor's  oath,  or  to  difprove  by  l^ciiT*"' 


A  DUTY  is  payable  for  each  male  fervanti  at  a  rate  which 
afci  IB  pioportioa  to  their  nooiber.  This  tax  cooiMsoced 
Mg  ibe  American  war.  It  was  afterwards  farther  modi* 
ie^  aad  its  dccution  intruded  to  the  copmiffioners^of  ex- 
dfei  On  thb  tax  firft  one  additional  10  per  cent.»  and  then 
mtkriddiiMnal  10  per  cent,  was  granted.  A£Mr  farther 
ihntions  by  three  fubfequent  ftatutes,  this  tax,  together 
mik  tbe  idiofe  aflcfled  taxes,  prefisntly  ftands  as  (ettlod  by 
ii|eaeiilftatute,  43  Geo.  lU,  c.  161  «. 

AMnmcBs  (excepting  poor  parifh  chiUtcn,  or  odier 
tthon  if  aay  poUic  charity)  can  be  houodi  onlf  by  wiit* 
^■i^otiBXfi^  on  ftamped  paper,  oontaising  the  true  date 
ad  praniom  given  by  the  apprentice  for  inAmd^on  in  tibe 

«andmjrllc^y^ 


^  •  Ii  faai  Bot  Bcceflary  to  enter 
iiii^Miofpardculan.  Reire- 
lAi  iddau  remain  any  time 
'i^Uioni;  and  an  abdra^ 
*  I***  ■  the  yeaxly  aimanacki. 
•■'f^tkeofc  of  gardener*,  ii  wiil 
r  €lfeied,ihat  if  the  peHbn  is  em- 
F^wkcr  loder  ^  Jiead  gardener, 
••■fwdea  cot  requiring  the  con- 
■aUwr  cl  cat  perfoo,  the  duty 
■■^i*";  aodeveo  tfaii  is  nocexigi- 
■'■*  «y  perfon  employed  by  the 
%  «  *wk,  to  wosk  as  a  day- 
■■■O'l  at  the  vfiial  rate  ol  wages 
■r  ^'hbeiu-eis  m  agriculture  in 
■ypfden  belonging  «•  to  a  dwelling- 
*fe«Bfe,  and  exempted  as  (iicb  from 
•^  dotiej  mentioned  in  the  a6t 
(fcbhlc  B.)  «  or  in  any  garden  be- 


(f 


longing  to  a  dwelling^houfe  not 
**  chargeable  to  the  doties  mentioocd 
**  in  the  faid  fchcdule,  fuch  garden 
**  not  requiring  the  coodant  labour 
**  of  oiie  fuch  labourer.** 
.  b  The  duties  on  flamped  paper, 
irhich  were  the  fubje<ft  of  *'  numer- 
"  otti,  intricate,  and  complicated,  en- 
**  a^ments,'*  are  now  contained  in 
one  ftatute,  44  Geo.  HI,  c.  98,  §  8. 
The  (Vamp  duty  on  the  indenture  va- 
ries (from  Z4S.  to  19  guineas)  at  the 
premium  is^ore  or  lefs,  according 
to  a  table  to  be  feen  in  the  yearly  al- 
manacks. BeOdes,  for  every  appren- 
tice, where  the  premium  is  above 
20I.,  the  mafVer  paya  iL  is.  per  an- 
num, under  the  43  O.  Ill,  i6t.;  and 
for  two  or  more,  %l  as.  each. 
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raTA*      Indentures  ought  to  be  regularly  executed ;  that  i%  te: 


■r .  fore  witneflesy  whofc  ^cfignationSf  and  that  of  the 

Ttm^^'  ^^gi^^  ^o  ^  inferted  in  the  tefttng  chufe.  In  the  cafe  ^ 
Printed  in*  pnnted  indentures,  the  perfon  who  fills  up  die  blanks  ffldi 
*"*'"«*    be  mentioned *. 

• 

InstXTUABS  being  generally  entered  into  by  perfons  w$^ 
der  age,  are  therefore  fubfcribed  by  the  father,  or 
likewHc,  who  ^*  takes  burden^  for  the  apprentice  duty 
foftning  the  fenrice  ftipulated.    But  the  apprentice 
may  be  oompelled  by  imprifomnent  to  fenre  out  his  time^. 

f  3,4s»c'«s^  III.  In  m-der  to  fccure  the  healtht  education  and  maak 
Illy «.  73«    ^£  children  employed  in  large  manufadories,  a  fpecial  ttatm 


has  been  framed ;  and  its  execution  is  intruded  to 
the  peace.  TUs  valuable  enadment  is  appointed  to:  be  hn| 
up  in  every  manufa£hiry,  fhat  it  may  be  generally  knoii 
Here,  therefore,  it  is  only  neceflary  to  give  a  fununary  of  il 
mod  important  regulations* 

• 

*  8th  December  1804,  Buchinan,  «  the  folcmnitiet  required  bj 

Hopkirk,  and  Compaiiy,  againft  Wil*  **  and  that  the  mafter  had  so 

liaai  Oothrie  and  (erjeant  Love.  **  toclaimGothrie  at  an 

Onthne,  with^hit  uncle  at  his  caa-  A  bill  oC  advocatioQ  •!  tl 

tiooer,  in   Odober  ,iBoi,    became  was  pafled.    Some  of  the  coat^i 

bound  for  (even  y^ra  as  appfentice  prefled  doubts  how  farhc 

to  Buchanan,  Hopkirk,  and  Compa-  while  the  boy  was  under  age,  cadi 

ny.    In  September  18014  he  enlifted.  take  place.  j 

His  mafters  reclaiming  him,  he  plead-        b  In  England,  it  is  held  that  iaU 

ed  the  nnllity  of  the  printed  inden-  cannot  be  bonnd  by  their  ind4 

tore,  which  did   not    mention  the  beyond  the  age  of  twenty  one 

name  of  the  perfon  who  had  filled  *•  Every  indenture  of  an 

up  th<- blanks.  Anfwered— That  the  «  void  at  his  eleAion;  and,  in 

pica  was  barred  by  homologation.  **  cafes,  the  mafter  mud  truft  to  1 

Here  the  ferjea:it,  with  whom  he  •*  covenant  of  thofe  who  engift^ 

had  enlifted,  replied,  that  he,  as  a  *<  the  infant**    JLord  Kenjon,  C» 

third  party,  could  not  be  affeded  5  term,  rep.  715. 
by  Cuch  homologatioD.    The  fherifT       ^  43  Geo.  Ill,  e.  73* 
**  found  the  xodcntmc  defe^ive  in 
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l^E  a£l  indades  all  miflf  and  h&ones  where  three  ap-      f  3* 
»ticet  or  twenty  perfons  are  employed  *.     In  order  to  0*73.^***'"' 
!fcnt  injury  to  the  health,  it  hya  down  regulations  for  in-  — Arpnn- 
hg  a  fupply  of  frefli  air;  for  keeping  the  apartmcm? 
■n  ^  ;  for  ^he  proper  clothing  of  the  children  •  ;  for  pre-  Health. 
iting  their  being  over-wrought,  or  at  unfeafonable  hours  ^  ; 
medical  attendance  * ;  for  iuftrufting  them  in  reading,  Education. 
i&Agf  and  accounts  ^ ;  for  inftruAing  them  in  the  princi- 
i  of  the  Chrillian  religion,  and  making  them  attend  divine 
noe  on  the  Sunday  (. 

JUSTICES  of  the  peace  are  dire£led,  at  their  mid-fummer  jafticei  of 
t&agt  yearly,  to  appoint  two  infpeclors  of  the  mills  and  P^^^  PP" 
loiies,  within  their  reihe£live  di(lri£ls,  to  report  their  (late  ^aori. 
die  quarter-feffions  K    The  mills  and  fadories  muft  be 
Icrcd  with  the  clerk  of  the  peace. 

These  regulations  are  enforced  by  penalties,  viz.  any  pcDalciei. 
n  not  exceeding  59I.  ilerling,  nor  under  5 1,  for  ob- 
nfiing  the  vifitors  or  infpe£);ors  * ;  and  for  maften  of- 
iding  againft  this  a£l,  any  fum  from  5I.  to  los.; 
lich  penalties  go,  one  half  to  the  informer,  and  the  other 
the  minifter  and  eiders,  for  behoof  of  the  poor  of  the  par- 
1^    But  the  a£^ion  prefcribcs  in  one  month  '. 

An  extraordinary  jurifdidlion  is  vcfted  in  any  two  juflices  Twojufti. 
peace,  for  the  recovery  of  thcfe  per.Alties.     The  mode  of  ^«^»- 
oof  is  either  the  confeflion  of  the  parties,  or  oatli  of  one  crcdi-  neft, 
iwitnefs  ".  The  decree  is  enforced  by  diftref?  and  laic,  or,  J!*"  '=«"^*^- 
diftrefs  cannot  be  found)  by  imprifonment  in  the  com- 
OQ  gaol  or  houfe  of  corrcftion,  for  any  time  not  exceeding 
ro  months  ". 

Ml-  Mio.  ''S^^'  ""Ms. 

k  ^  a.  f  }  6.  k  lb.  n  lb. 

«  ^  3.  8  §  8.  Mb. 

*  ^  4  2n4  5.  ^  J  9.  1'*>c  warrant  of  diflrcf*  fliall  not  be 

JV.  II.  M 
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f  4-  IV;    We  had  formevly  occaHon  to  mention  the  jtunU^ ' 

c.^73.^^'  ^^  which  ScotiUh  juflices  of  peace  have  always  been  in  te^ 
— 'WA6II.  pradiice  of  exerciCng  with  refpe£^  to  the  fixing ^.<  the  wagjK 
Statutory  *'  of  labourers,  workmen,  and  fervants  ^,  the  prices  for  a| 
jarif^Aion  it  handicrafts  *>,"  and  the  wages  of  craftsmen  or  arti&i% 
within  borough  ^*  r 

Tins  very  delicate  jurifdiAion  they  have  hitherta  exdc^ 
ed  with  much  diicretion.  Queilions  between  the  maftii 
and  their  journeymen,  touching  the  rate  of  wages,  have  M 
quently  been  remitted  by  the  Supreme  Court  to  the  ym 
tices  of  the  peace,  as  having  better  acce(s  to  take  the  necc(^ 
fary  iiffomiation  in  the  firft  place  <<  1  and,  in.fueh  queiUbi%i 
ikeyhave  been  reforted  to  in  the  fitd  inftance,  and  lilM 
itride  fttclv  allowance  as  the  expence  of  fimig  and  odier  <H 
cum(lances<of' the'<:afe  rendered  necefft^.  If  either  pa^| 
.  be  diifatisfied  with  the  judgment  of  the  juftices,  the  queftioa 
then  com^,  ptopeAj  prepared^  beforb  the  fxipreme  tifbut^ 

Menial  firr-     Tb^s  ftatnfcs  folT  the  regulation  of  wages,  da  not  extai| 

vaa^..       to  menial  fetVartit*;  ••  it  being  i^mpoffible  for  any  niagMbiH 

"[      "  to.be  a  judge  of  the  employment  of  menial  fcrvants,  iMJ 

"  of  courfc,  to  affcfs  their  wages  •. "     A  menial  fenraMt 

therefore,  on  the  one  hand,  may  cxa£l,  and  the  n\jafter,  oi 

the  other,  may  offer,  what  wages  he  pfeafes.  In  like  manneri 

the  former  may  ftipulatc  to  give  the  mafter  no  obedience  o) 

•t-..  ,         "P^  ^^  ^^^  particular  department ;  and  the  latter  may  iuM 

K.  A  on  his  being  generally  fubjeft  to  his  command.  • 

■'* 

combining,      Y^T,  were  a  iiumber  of  menial  fcrvants,  on  the  one  haol 

iffucd  until  Cx  days  after  cojivlvfljon.  I'  App.  I,  ib. 

The  decree  c;iiinot  be  rcmovtd  into  ^  VoLi,  p.  io6. 

any  court  by  advocation.  But  it  may  (1  Cafe  of  the  printers,  1804,  Kif 

by  (ufpcnfion  or  rcdudion.  c  Blackllonc,  b.  i,  c.  14,  9:^. 
'  VoL  i,  p.  104 ;  and  App.  1,  p.  i. 
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or«f  maflersy  00  the  others  to  combioe,  fuch  combination^     f4« 
ikther  00  the  part  of  the  fenranta  or  of  the  mafters»  would  9. 73. 
k  pooifliaUe  at  common  law.  — waois. 

The  moft  common  combination  is  that  of  ioumeyixicn  to  for  advance 

^  of  waMM. 

flbab  an  advance  of  wage6*  By  the  common  law,  any  one  ^^^ 
workman  may  refufe  to  work  till  he  be  paid  the  price  he 
fkafel  to  fix  upon  his  own  labour :  But  if  two  or  more  en- 
ipioio  an  agreement  of  this  kind^  the  common  law  will 
fimfli  fuch  aflbciationst  as  being  injurious  to  the  iiiterefta  df 
Ae  public** 

Sa*SMiTH  remarks,  that  we  bear  much  of  the  combination 
tf  joumeymenj  but  little  of.  that  of  the  mafters  K  Commom 
bpr,  howcYer,  reprol^es  and  punifhes  combinationa.initbe 
mt  idanpuon  of  fqfU^  ^  .well  as  in  the  othcc. 

Si^H  comi)inationSy  as  an  ofieoce  agaiirij^^^Qnumil  Is^wj  Coml»ma. 
fit  triable  by  the  feffions,  who  may  inflid  the  puniihment  of  ^^^loit* 
file  and  imprifonment.    If  a  fevcrer  pupilbmcnt.  be  deemed  cofnman 
Koeflary,  the  aggravated  cafe  may  be  tried  before  the  judge  s^whtt 
mtbaajf  who  employs  a  jury,  or  before  the  tourt  of  jufti-  ^^*  ^^^ 

OBf. 

It.  In  England,  combinations  among  workmen  having  be^      4  ^* 
cone  frequent  and  alarming,  a  general  enadment  refpefling  |^.  ju^ 
Ottbtnations  was  thought  neCcfTary,  in  aid  both  of  previous  ^-  '^ 
btmes,  which  refpefked  only  particular  clafles  of  workmen,  a^iom. 
tadof  the  common  law.  The  firit  attempt  of  this  kind  was  by 
the  39  Geo.  Ill,  c*  81,  which  was  foon  after  fupplauted  by 

*  Jnft  at  by  the  ciVil  bw  thofe  **  di^erforum  corporum  ne^iationit 

Vtrt  paniihable —  **  qui  illlcitis  habi-  **  noh  minoris  quam  inter  fe  Patutrimi 

*  til  caDTcmionibut  coDJnfavere  ut  «*  venundentur.**     (Cod.  d«  Mofiop.  et 

m  fms^  f»sJ  alter!  ctmmijfuvtjltj  opui  convcntu  illicito,  Scc. ) 

r,  «■»  ifjunaam  alteri  folictiw         b  Wealth  ofKatioOf,  B.Z.  cS 
sUfr  tmimifiali  or,  itt  fpccict 

M  4 


ifz  Of  the  VoLicz.  BookIS. 

if.       the  39  ^nd  40  Geo.  Ul^  c.  io6,  which,  however,  does  Ml 

Gco.in,   'repeal  or  abridge  the  powers  which  julUces    had    picil^: 

C.X06.    '    oufly,  touching  combinations^;   but,  in « addition  dieidflk 

ATioN.       creates  an  extraordinary  jurifdicxion  in   any  two  ]Uitioe%v 

not  being  mailers  in  the  trade  iti  lyhich  the  offence  is  Mf(i 

to  have  been  committed  s.    It  is  optional,  therefore,  eilb||| 

td  take  the  benefit- of  this  ftatute,  or  to  bring  the  profail 

tion  upon  fome previous  d£i,  which  may  rehtte  to  thepdif 

ticuiarcafe,  or  before  the  juftices  or  judge  ordinary,  ^ifM 

what  may  b<;  termed  the  common  law  jvrifdiAton/  *^ 

Offences.  The  oifences  punifliable  by  this  ftatute  are,  all  combha* 
tions  torching ^titte  ra^  of  wages,  and  llhe  quantity  of  wtM 

PnaUhmenc  of  ^wer  of ^proilbing  H '  Th<i>puniAiment  varies  with  theM 
gtdsflrf  tsriminalityi'  For  combining  to  lower  the  wages,  4 
afl^f^tho  hours  of  WMrking*,  the  penalty  is  2ol.  or  €8(1 
.finement  in  the  commoii*gaol  or  cqrre&ion  ho^fc  witUI 
Ae  jurifdiAioii'  of^the  jftftmrs,  for  anf  time  not  excecibl 
three,  'nor  tefs  dfam  twof  calendar  months ;  for  eontribiitt| 
for  kftf  expencts  incurred'  in  adding  contrary  to  this  rfti 
xol. ;  for  ct)lle£ling  or  receiving  fuch  money,  5 1,  or  colli 
6nement  in  the  common  gaol  for  three  calendar  months 
or  4i  the  corre£lion  houfe,  at  hard  labour,  for-  tvfo^\ 
for  ^combining  to  raife  the  wages  %  or  endeavonrii^itB 
prevent  any  ntihired  perfon  from  hiring  himfetf  with  ai| 
manufadurer  '^,  or  to  perfuade  him^to leave  fais  wo/b*^  ii 
any  purpofe  contrary  to  the  provifions  of  this  aA,  or  the  at 
tending,  or  making  any  perfon  attend,  any  meeting  heUAx 
fuch  illegal  purpofe  ^,  the  punifliment  is  confinement  iif^k 
common  gaol  for  three,  or  in  the  corre£li6h  houfe,  to  1^ 
labour,  for  two,  calendar  months. 


S^'wSttci      '^^^  pecuniary  penalties  are  recovctable  by  diftrefii  fisd 

•  f  14-  *^  f  3, 4, 5, 17.  *  §  a.  «  i  3- 

*  S  x6.  d  lb.  f  J  3.  It  f  4. 
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Ue;  ud  itbat  no  diftrefs  can  be  /bond,  the  confinement      S  5*' 

akn  place  as  itfpeOivdy  above  mentioned  *•  OcS^m^ 

f.  C.106. 

Thb  proof  if  by  confci&on  of  party,  or  oath  of  one  crcdi-  atioii*'"" 
le  witneb  ^.    Offenders  are  indemnified  on  giving  evidence 
pinft  others  *•    This  proof  and  convi£);ion  may  take  place  oathofpar- 
■  die  offender's  abfence^  if  he  cannot  be  apprehended  ^  On  ^^: 
■nplaint  or  oath,  anyone  juftice -may  grant  warrant  for^^^^^^^ 
kSng  him  at  a  certain  day  and  place,  before  any  two  juf- 
icct.    In  calie  <^  his  not  then  appearing,  and  of  oath  being 
Bade  to  the  fervice  of  the  fummons,  at  lead;  twenty  hours 
the  diet  of  appearance,  perfonally,  or  at  his  ufual 
of  abode,  tbefe  juftices  ihall  iffiie  ttieir  *  warrant  for 
Iptfaending  him;  or,  without  ifltiing  any  previous  (iim- 
■ons,  they  may  at  once  grant  warrant  for  apprehcndiag 
lim ;  and,  if  the  offender  appear,  or  if  oath  be  made  of  his 
iifcoDdingy  they  may  proceed  in  the  ca«lc.  They,  may  com- 
■■  wiuicfles  for  renifing  4o  appdae^  or  give  emcienccu  .  Con* 
liGkians  and  commitments  aare'4ra^|ni*'Vp  id  the  form  4>f  a 
ttedok^^   they  muftibe  tranfbitted/ito  dtCiOezt  quarter 
Geffion  to  be  filed. 

Appeal  is  competent  to  the  next  quarter  feflion,  on  £nd-  Appeal, 
■g  fecnrity,  the  offender  in  lol.  and  two  fureties  In  5L  each,  quarter 
fat  he  fliadl  be  forthcoming  to  abide  judgntenit.^  .The  judg-  ^?^ 
■ent  of  tbe  .quarter  feflions  is>  final. 


■  *  <    /^  - 


*  la  Scotland,  confinement  in  the  ^  {  91- 

tw Aiiin  hoyft  iuppofei  hard  labonr.  d  }.  io.t. 

[Ibdoet  HOC  »ppc^  to  be  the  un-  ^  In  t)\(  a^,  it  is  tleir  or  th:  This 

kiftuiding    of    fomc    BritUh    a^i,  fcems  an  inaccur;.ry.  The  only  ai;te- 

■tiA  do  DOC  leqaire  the  imprifon-  cedent  is  the  tvo  juf.ias ;  and  the 

m  the  goal  to  be  double   the  meaning  of  the  (latute  U  ems  to  be, 

oC  that  in  tht  corredion.  that  tlie  warrant  for  funiui<.rv  &ppre- 

koofe,  vnlefii  where  the  wordt  "  to  benfion  fliould  be  granted  by  two.  $ 

**  hard  Ubour*'  are  expreltly  added.  lo. 

*»1*.3.4,I7.  fApp.  XI. 

Ms 
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15-  If  the  convidion  be  affirmed,  the  appeUant)  if  he  doet  ool 

39IC4O  t       r      .    .      '  ,  .         «  ./..t       .     . . 


Geo.  m,  P^f  ^^c  forfeiture  or  penalty,  and  cofts,  or,  if  the  y 
C.X06.  containeil  a  warrant  of  imprifonment,  (hall  be  immediatdf 
ATioN.  comoiitted  to  gaol,  or  home  of  correction,  agreeably^  to  04 
Immediate  judgment,  without  bail,  and  alfo  till  payment  of  the  cofts* 

commit- 
ment wheo? 

Clauses  18 — 22,  inclufive^,  are  ezprefsly  limited  ^ 
England.  The  other  ena&ments,  being  worded  generaUft 
muft  extend  over  all  the  ifland.  Yet  the  phraieology  ij 
entirely  Englifh.  Neither  the  word  Scotland,  nor  any  ted^ 
nical  term  of  our  law,  occurs  from  beginning  to  end  of  tb 
ftatute*  Some  of  its  regulations,  therefore  S  cannot  iff 
carried  into  eShiBt  in  this  country  ^.  Frofecutions  muft  bj 
brought  within  three  calendar  months  after  the  offence  han 
been  tommitted. 


V   ' 


\  6.  VI.  As  afaready  obiiBrved,  that  part  of  the  39  aod  40  Cea 

J,^,^.*^' *"•  III^  c.  106,  which  regarded  die  fcttlement  of  difputes  be- 
:oTton  twoen  mafters  and  fervants  by  arbitration,  was  confined  Id 
Eng\mii    The  ftatute,  therefore,  43  Geo.  Ill,  c.'i5i,  wti 


WEAVERS. 


r.ton 


.-n. 


b  Tpvching  the  fettling  of  difputes  much  to  be  regretted.    In  EqgUiid, 

Wtwocn  malUn  m^  workmen  by  ar-  tbofe  ftatotet  ctf^tmioly  roty  be  cip^ 

intxhiaa.'   *    '-^    *  dient  and   neceflary ;    but  Scetdfe 

^  Cltafet^^  aod  7.  magiftrates  have  jorifiii^ion  to  R- 

4  Foe  example,  money  fcibihribed  ftraih    the   fame   offences,  tt  cobI* 

for  porpofet  prohibited  by  the  ft»nMt  mon  law.    Complaints,  ciicrcftitt»  in 

it  madfe'ivcoverable  by  adions  before  fuch  cafes,  are  generally  laid  on  the 

the  do^tta  at  W^ftminfter ;  to  which,  common  law  as  well  aa  on  the  ,lbi* 

howfvff I  peribns  refident  in  Scotland  tutes ;  and  are  followed  oat  iff  vir 

are  not  amenable.  In  Scotland,  there-  tue  of  the  former,  at  thetr  Efl^ttl 

fore,  fnch  fumi  cannot  be  recovered  |)hrafeoIogy  feldom  maket  it  ptfflDA 

under  the  fttttite  at'all.  to  exeoite  the  latter.  The  o«th  of  <iN 

The  iiule  attention  to  the  pecu-  witnefs,  and  the  party's  confefBon 

liaritiet  of  our  law,  that  appears  in  are  indeed  new  means  of  proof.    Bd 

the  T'hrafeology  of  this,  and  indeed  Whether  we  derive  any  benefit  frtm 

xnoft  of  the  other  Britifli  enadments,  fuch     innovations,  oppoiite  to   th( 

toachihg  difpu  .£•   between  mafters  principles  of  our  common  law,  ha; 

and  workmen,  *s  not  perhaps  very  been  doubted. 
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firamed  for  the  purpofe  of  fettlin|(|  with  nSf  in  the  iatne  expcdi-      C  6, 
was  nunnencUfputes  between  mafters  and  weavers  in  the  cot-  ^^   .  *  ^^* 
tODiiianiin£lttTe»and  perfons  engaged  m  ornamenting  cotton  — cottom 
goodft  by  the.needle.    As  this  ftatute  is  framed  for  this  ^'^^'^^ 
orantry  aloncj  it  is  inferted  in  the  Appendix  I.    Uere^  there* 
five,  a  very  general  analyGs  will  fuiEce. 

In  cafe  o£  any  application  to  any  one  juftice,  touching  any 
difpDte  between  a  mailer  and  thofe  employed  by  him  in  Jthe 
cotton  manufaAure,  he  is  direAed  to  fummon  the  defender 
M  a  certain  day,  not  exceeding  tt»o  days,  exclufive  of  Sunday; 
nd,  in  cafe  of  his  not  appearing,  or  not  fettling  the  difpute^ 
ift  jaftice   is  then  to  nominate  referees^ .  one  a  mailer  or 
faeaan^  the  other  a  workman.    Both  parties  have  two  per- 
emptory challenges  *•    The  form  of  the  nomination  is  coiU 
tained  in  fcAion  firft.     The  periods  within  which  the  com* 
pbiot  muft  be  noade  ^,  places  of  meeting  %  penalty  00  per- 
fins  not  amending  ^^  the  term  within  which  the  refeiKCi 
(or  if  they  fail  to  do  fo,  the  juftices  <}  muft  fettle  the  difpute, 
are  all  dated  .very  diftin£Uy  in  the;  a^     Xlie  determination 
of  the  jaftice  is  not  reviewable  ^     The'  juftice  may  decide  ?J* 
the  difpute  on  the  reprefentation  of  one  referee  ^  i  and,  if  the  ,.  .  ^ 
pcrlbns  named  ,py  hmi  do  not  chooie  to  acl,  he  may  ippomt  named  wUl 
ether  referees  \  In  every  cafe  of  a  fecond  nomination,  the  n>  °^  '^ 
Soees  muft  meet  within  twcoty-four  hours ;  and  the  cxpcnce  ^SmSitiom 
«f  the  application  muft  h6  borne  by  the  par(^  the  default  of 
wboCe  referee  made  it  n^ceflary  K  If  fuch  fecond  referee  does  Abfence  of 
aoc  attend,  the  other  may  give  an  award,  wiuoh  ftiaU  be  finals. 
la  Bke  manner,  the  referees  may  proceed,  notwithftaifding 
die  abfence  of  one  or  both  of  the  parties  1;    The  pehalty  of  Witoe^et. 
«itiiefiS»  not  attending  *  ^  the  power  of  the  partiei  to  extend 
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43  Geo.*  Ill,  ^^^  pCTiod  of  the  award  • ;  the  mode  of  writing  the  awan 
c.  56.  and  the  acknowledgment  of  the  fulfilment  of  it  ^,  and 
wEATiRs.  penalty  for  not  fulfilling  it  ^  $  the  mode  of  proceeding 
Award  cafes  of  bankruptcy  *;  and,  in  the  cafe  of  complaints  by  m 
Bankrupt-  i^ed  women  or  infants  ^i  how  coils  (hall  be  afcertained 
cy,children,  jjjc  fgcs  or.  expence  of  the  procedure  ** ;  what  meafure  fi 
''  be  the  rule  ',  are  all  fpecified  in  the  refpe^ve  claufes. 

It  18  farther  ordered,  that,  with  every  warp  given  out 
a  4iianufa£lttrer  to  a  workman  to  be  wove,  there  ihall  be 
Ticket.  livered  a  ticket,  denoting  the  work  to  be  done,  adapted 
each  branch  of  the  manufacture,  ftating  the  quantity ; 
finenefs  of  the  warp,  in  plain  warps,  whether  white  or 
loured ;  and,  in  all  cafes,  the  quantity  and  denominadoi 
the  work  to  be  performed,  and  the  rate  and  price  to  be  ] 
formed  for  the  (kme  ^  \  and,  in  the  cafe  of  new  patterns^  I 
cifying  tbeiyuiliner  the  workman  is  to  be  paid  for  mountin 
This  ticket  is  evidence  of  all  matters  which  it  mention 
The  penalty  for  refufing  to  give  it  is  not  to  be  under 
nor  more  than  lbs.  ^ ;  againft  which  there  is  no  appeal. 


-i^nifA-    ^  'The  fecond  part  of  the  ftatute  relates  to  difputes  betw 

WITH  THE  ^^^^^^  3nd  perfons  employed  by  them  in  the  omamenl 

wKEDLi.     of  cotton  goods  with  the  needle.  The  only  differenee  is,  ( 

in  this  cafe,  there  is  not,  as  in  the  former  cafe,  a  nomintt 

of  a  referee  for  each,  viz.  one  a  mafter,  and  the  othc 

journeymain.    The  juftice  appoints  two  referees,  both 

them   manufacturers,    foremen,    or  other  perfons,  as 

pleafes  ^.     In  other  matters,  the  procedure  is  precifely 

fame  as  above.     Kither  party  may  appeal  to  the  quarter 

iions,  on  giving  immediate  notice  of  fuch  appeal,  asd  fi 

ing  fecurity,  himfelf  in  lol.  and  two  fureties  in  5U  each] 

Review,      profecute  faid  appeal  ^.  The  judgment  of  the  fcffions  is  fi 


Refereet. 


Appeal 


a§ix.     bjn.     ^5,3.     djib.      «Jx5,      f}i6.     «^§I7.      hj 
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mi  condttfive.    No  bill  of  advocation  or  fufpenfion  {faali  be      {6. 
aMDpetent.    The  ftatute  does  not  fay  that  a  redu£tion  is  not  ^  f^  ^^» 
competent.     No  matter  cotton  weaver  Ifaall  a£l  as  a  juftide  '•  —cotton 
ftooeedings  are  not  to  be  quattied  for  want  of  form-  wcavirs. 

Mailer  can- 
not  judge 

This  ftatute  concludes  with  a  refervatlon  in  favour  of  all  Refcrraclon 
farmer  ftatutes,  relative  to  the  power  of  juftices  of  pckcci  |P  ^^our  of 
and  particalarly  i  Anne,  ff.  a,  c«  i8  ^  j  13  Geo*  II,  c*  8  i  tucei. 
as  Geo.  11^  c*  37  ^  and  23  Geo.  U,  c*  Z3i  $  9 ;  and  17  Geo* 
in,  c«  56 ;  which  we  will  have  occafion  to  notice  in  the  next 
fcfiioiu 

VU.  The  Britiih  ftatute-book  contains  a  multiplicity  of  §  7* 
cns£bnent8  touching  all  the.different  claflcs  of  manufaflurers  itatutis, 
aod  woriunen.  Statutes  in  thcfe  jC^ft^s  have-not  been  I'ramed 
farScothnd  in  particular:  Yet  thofe  other  ftatutes^.for  the 
Ttaka  above  mentioned,  are  often  not  iatclltgiblc  in  this 
csBBtry.  Therefore  they  are  feldom  ccforted  to;  com- 
fUnts  being  generally  laid  ^i^  the  ^common  law  alfo  j  in 
lirtQe  of  which  our  magiftrates  find- themfeUes  in  tnoft  cafes, 
competent  to  attain  the  obje£l  of  thofe  enadtments  without 
thdr  aid*  However,  being  mod  of  them  expreflcd  gene- 
rally, they  are  of  courfe  obligatory  here  alfo ;  fo  far,  at  leaft, 
ai  dieir  esdufive  adaptation  to  the  peculiarities  of  a  foreign 
liv,  happens  not  to  make  it  impoflible  to  execute  them.  On 
diis  account,  and  as.  their  execution  is  intrufted  principally 
to  juftices  of  the  peace,  they  cannot  be  omitted  in  a  treatife 
OQ  the  jttrifdiflion  of  that  magiftracy* 

Besides  their  foreign  phrafeology,  another  circumftance, 
vludi  dificourages  our  magittrates  from  intermeddling  with 
them,  b  their  immenfe  number,  and  their  multiplied  difier- 

ences  in  minute  particulars,  which  do  not  appear  to  be  go- 

• 

(  S  ^*  eiprefsly  extended  to  Scotland  bjr  13 

^  Thii  is  an  EngUih  ftatute,  bot    Geo.  11^  c.  8. 
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S  7*  TCrned  by  any  general  rules*  This  pbfcures  and  per| 
f TATUTX8.  branch  of  law^  which,  to  be  ufeful»  ought  to  be  fan 
9II  f  to  mafterS|  and  fervants,  and  magiftrates  to  apply 
fpur  of  the  moment.  But  the  legiflature  has  not  thoi 
by  one  or  two  general  ftatutes^  to  lay  down  rules  foi 
variety  of  manufacturers.  On  the  contrary,  this  part  of 
tate-book  wears  fuch  an  afpe£l,  as  if  each  particular  ena< 
like  a  private  a£it  had  been  pTitkd  fericulo peteniis,  with 
fufficient  examination  either  of  general  principles  or 
ena£lments.  Hence,  where  the  ofience  is  the  hsnc,  for 
one  juftice,  fometimes  two  juflices,  have  jurifdiCUon : 
times  the  puni(hment  Is  one  thing,  fometimes  anothei 
it  is  not  eafy  to  fay  why  it  was  not  mutatis  mutandis g  01 
why  the  (tatutes  were  not,  in  fuch  partioilarsj  one 
fame.  And,  as  thofe  ena£lments  have  been  repeats 
plained,  altered,  amended,  there  is  fcarcely  any  one  ) 
manufa£lure  that  is  not  the  fubjeA  of  as  many  ftast 
would  form  a  bulky  code  for  the  whole.  nuSf- 
cnadments  have  been  paiTed  touching  iilk  maiii 
workmen  *  ;  clothiers  and  their  workmen  b ;  maft( 
fervants  in  the  woollen,  linen,  fuftian,  cotton,  and  ii 
nufadlures  ^  i  in  the  leathern  manufaAures  ^ ;  perfi 
ployed  in  the  making  of  hats^  furr,  hemp,  flax,  and 
manufactures  ^  j  in  the  bone  and  thread  lace  manufa 
the  clock  and  watch  makers  '  ;  (ftiper  makers  ^ ;  perfi 

*  13  and  14  Csr.  It,  c.  15,  f  6 }  ^  i  Aone,  1,4,  c  z9 ;  tn 

00  Car.  II,  c.  6 ;  8  and  9  WiU.  c.  36.  II,  c.  8 ;  %%  Gro.  II,  c.  07. 

Thefe,  being  Englilh  ads,   cannot  d  13  Geo.  II,  c.  8. 

have  any  force  in  this  country,  unleft  *  22  Geo.  II,  c.  27 ;  14  0 

^cialiy  extended,  which  hat  feme-  44 ;  15  Geo.  Ill,  c  14 ;  tf 

times  been  done  :—Jli  Gc«.  II,  c  27 ;  c  56 ;  21  Geo.  III,c.  4a 

32  Geo.  Ill,  c.  44.  f  19  Geo.  Ill,  c  49. 

b  4  Edw.  IV,  c  X,  7;  J.  7;  13  i  27  Gco.II,c7. 

Geo.  ff.  2, 6, 15 ;  13  G.      c  23,  30 ;  h  36  Geo.  Ill, 
29  Geo.  II,  c.  33 ;  30  Gea  II,  c.  12 ; 
14  Geo.  Ill,  c  »5. 


■pnionment ;  wtiich,  in  point  otjKfflfl/tfJw  and  duration,"*"'*- 
vaiiout  as  the  cnaQmcms  tbemfelvcs.  Where  the  cafe  Hnewid:m. 
a  it,  imprifomnent  is  fomctimcB  aggiayatcd  by  hard  priloninent. 
in  the  corrcflion  houfc  ;   famctimcs  the  fine  goes  to 
Bg,  ibmctimei  to  the  poor ;  fomctimes  it  ia  divlitcd 
jmctimca  in  one  proportion,  and  fometimcs  another) 
be  informer.    And  where  no  fine,  properly  fo  called, 
&xdf  the  jullices  are  authorized  to  award  a  fum  in 
>f  damages,  and  fometime^  double,  and  fomciimes  iri-  Dmaget. 
:  real  damages,  by  way  of  forfeiture  j  and  payment  is 
;d  bj  imprifonment. 

IFPIHG  ia  another  punilhment  appointed  by  thofc  (la-  whippiiv. 
>  be  Imnmatily  inflicted  on  oRcnders ;  fomctimes,  too, 
juAice  i  on  the  oath,  and  fomctimes  (in  the  cafe  of 
t)  on  the  folemn  affirmation,  of  a  fingle  witnefs.  This 
m  regretted  and  difapprovcd  of  by  judge  Blackdone, 
Ikcr  writers,  as  equally  inexpedient  and  unconftitu-  * 

And,  in  the  prcfent  reign,  the  incHna^ion  Teems  for- 
y  to  be  to  difpenfe  with  tliis  bafe  and  infamous  pun- 
tf  and  rather  increafe  the  fcrerity  of  imprifonment  j 
DCS  by  iUitary  confinement,  fometimcs  by  Jiard  labour- 
och  blntaiy  purpofc,  later  (latutes  have  been  cnaftcd, 
ilteiing  earlier  ones.  Some  of  thefe  later  (latutes  nill 
corpora]  cbaftifement ;  but  they  make  this  important 


i8o  Q/'/JEr^  Police.  Book 


BEATS. 


i  7'      It  does  not  already  find^  it  renders,  hardened  and  ii 

BBlTlfM  .,  , 

rTATOTl*    glWe. 
-^PUNISH-  ^ 

Those  ftatutes  farther  punifh  fome  offences  caj^uBy  ^ 
^as  the  breaking,  by  night  or  by  day^  into  any  houfe  or  ftop^ 
to  cut  or  deftroy  any  woollen  goods,  or  tools  ",  or  arty  fiik^/ 
or  linen  or  cotton  manufafturej  or  tools  ^.  i 

Traufport-      TRANSPORTATION,  the  next  punifliment  in  feverity,  il 
atioa*         appointed  in  the  cafe  of  any  perfon  alTaulting  any  mdh 
ter  wool -comber,   mailer  weaver,  or  other  perfon  con-  - 
cerned  in  the  wool  manufadiory  ^  ;  which  proviGon  is  ex-     * 
tended  to  journeymen   dyers,  hot-preflcrs,  and  all  otbcri  "^ 
perfons  employed  in  the  woollen  manui^f^ry}  and  alfo.tf^ 
to  journeyme$iij  fervants,  workmen,  and  labourers,  in  di^  0 
making  of  fftl^s  or  hats,  and  in  the  manufafture  of  filks,  mo»  ^ 
hair,  fur,  hemp,  flax,  cdtton,  mohair  or  filk,  or  of  any  of  die   « 
laid  mateiifpls  mixed  one  with  another  ^ ;  or  for*  attf  pedbn  -^ 
fending  any  letter  or  meflage  to  any  mafter  wool-comber^  or  - 

*  %%  Geo.  ni,  c.  40,  {  z.  we  do  not  Qad^rfttnd ;  9xd,hfflSb^mtf  - 
b  {  3.  planauonofthe|ilura£e,t)>ciBonliSBBfil.  • 

*  {  3.  of  the  people  would  notbemuch; 
In  all  thefc  claufes  of  this  ftatu te  the  liorated.  Thit  prefumpdoo  it  ii 

ezpreffion  is,  Ihall  he  "  felony  with-  ed  by  the  ezaoiple  of.  other 

^  out  benefit  of  clergy.*'  This  is  nei-  which,  in  the  adb  of 

thercosunonEnglifh  language  nor  the  ths  ezpreffion  **  ihall  \m 

technical  language  of  the    Scottifh  with  death.*'    ]rhe 

law.    As  an  antiquary  or  fcholar,  a  our  municipal  law,    at  die 

Scottifh   judge  may  underftand  itia.  would  not   have  becor  af^aof  fl|W 

meaning.    But,  fitting  on  a  Scottifli  nificancy,    had  ft   \ 

bench,  he  is  not  entitled  to  under-  that  we  were  to  kani  tht 

fland  it.    Having  no  Icgfil  Aeanhis  phrafeology  of  the  £ttglifli  hir.    R^ 

in  our  law,  it  cannot  be  applied-  'Hie  would  have  been  expcrieoeini 

prefumption  is,  that  had  the  legifla-  conveniences  of  bcBb  fyftema 

ttre  intended  to  inflid  a  capital  pun-  the  advanugcs  of  either. 

iihment  in  this  country,  they  would        d  12  Geo.  I,  c.  34,  \  6. 

not  have  fpokcn  a  language  which        ^  ^%  Geo.  II,  c.  27,  {  la. 
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ttkrperfoo  emploTcd  in  any  of  the  above  trades^  or  pulling      f  7. 
icm  or  dcftroying  any  of  their  out-houfes,  trees,  or  maim-  "  ATUTEt 
wfAdr  cattle,  for  not  complying  with  any  demands  of  their  — rcmsB. 

Tbb  form  and  manner  of  exercifing  this  jurifdiflion  are  — proce. 
flpafly  ?arioti8.    Sometimes  one  juftice,  fometimes  two,  are  ^^^^' 
oqowcred  to  z€t.     Sometimes  their  award  is  final ;  fome- 
(ine  k  is  reviewable  in  one  way,  and  fometimes  in  an- 
fltkr^ 

The  chief  oftnce  is  unlawful  combinations.  But  the  gen-  —<>»»«»- 

CSS* 

ad  ftatute,  39  and  40  Geo.  Ill,  c.  106,  though  it  does  not 
yet  feems  very  much  to  fuperfede  the  numerous  en- 
refjpe&ing  combinations  in  the  dificrent  trades :  Combbur- 
Hi for  example,  2  and  3  Edw.  VI,  c.  15  ;  xa  Geo.  I,  c.  34, 
toMinf  wool«€oinbers ; — 22  Geo.  11,  c*  27  ^  17  Geo.  Ill, 
c  59^adl  36>Geo«  III,  c.  iii ;  touching  paper  oiakers* 

Embezzlement  and  other  frauds,  are  the  fubje£t  of  va-  Embfzzl^. 
M>  caaOmenU  applicable  to  the  different  trades,  as  in  the  ^^^^»f«^» 
dfeofdtefilk-workersc;  clothiers '^  of  the  woollen,  linen, 

Al  ■'  . 

^M^Cem^iU^  A7»  f  It.  **  ihall  be  qoalhed  for  want  of  form, 

kvfiiUy    convidcd  **  be  removcable  by  certiorari  into  his 

an  indi&meot,  to  be  '*  majcfty's  court  of  king's  bench.** 
twelve  montlu;  after        It  is  clear,  that  whatever  may  be 

if  ibaU  be  adjudged  fuppofed  from  analogy  to  be  the  in- 

ft  aod  fliall  be  tnmf-  untion  of  the  legiflature,  this  claufe 

yean  to  fome  one  cannot  ezelude  the  ordinary  review 

't  cokmiee.  of  the  court  of  feffion. 

Ill,  c  56,  the  foU        c  By  the  13  and  14  Car.  II,  c  15, 

IS  **  that  no  order  every  filk  winder  and  deubler,  who 

contained  in  (hall  unju(lly,or  deceitfully  andfalfe- 

*  ckis  >•&»  DOT  any  proceedings  to  ly,  purloin,  embezzle,  pawn,  fell,  or 

*  be  had  toaddng  the  conviftion  of  detain,  any  part  of  filk  delivered  to 

*  any  offimder  againft  the  (aid  ad  of  them  to  wind  or  double,  in  every 
■*  tbe  ai  of  Geo.  11.  or  this  ad  or  fuch  cafe,  as  well  the  winder  or  jour- 
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$7«        ncyman  fo  offendiDg,  at  the  buyer  Ardbjj}  Oea.111,  C44t  ift 

STATUTES  ^^^  receiver  thereof,  being  lawfully  perfon  (hall  boy,  rcceiTe*  accepc, 

*-of  rxN-    convi^ed,  by  confeffion,  or  oath  of  take,  by  way  of  gift,  pawn,  pkd 

est.             one  witncfs,  before  ope  juftice  (or  fale,  or  eiehange,  or  in  any  od 

mayor),   (hall  render  to  the  party  manner  whatfpever,  from  any  p^ 

.  grieved  fuch  fatisfadion  fur  hi»  dam-  employed  to  work  up  the  iilk  mil 

age  and  k>fi  and  charges,  as  the  juf-  fadure,  or  filk  mixed  with  otheci 

lice  (hall  order.  $  6.  terials,  any  filk,  whether  the  fame 

But  no  more  damages  (hall, be  giv-  or  be  not  firft  wrought  Qp,and  ti 

en,  than  the  party  grieved  (hall  prove  ther  the  fame  be  or  be  not  fflc 

he  is  damnified,  and  hath  expen/led ;  with  other  materials,  knowing  fi 

and  if  the  party  (hall  not  be  able,  or  per(bn  to  be  fo  employed  asafordB 

do  not  make  recompence  in  14  days  and  not  having  firft  obtained  the  € 

after  convidion,  he  (hall  for  the  firft  fent  of  the  perfcm  fo  employing  h 

offence  be  apprehended  and  whipped,  or  whether  any  filk  (hall  have  h 

or  fet  in  the  ftocks,  where  the  offence  purleined  or  embeszled  by  aay  | 

was  committed,  or  in  fome  market  fon,  (hall  bay,  receive,  accept  br  t 

town  near,  in  the  faid  county ;  and  from  any  peifim,  any  fuch  filk,  m 

for  the  iccond  offence,  to  incur  the  ther  wrought  or  nnwrouf^  ok 

like,  or  fuch  further  punifhmeot,  by  or  unmixed,  knowing  the  iame 

whipping  or  being  put  in  the  ftocks,  have  been .  purloined  or  embsail 

as  fuch  juftice  fiiall  think  convenient,  the  perfbn  fi>  buying,  recetving^ 

)  7.  cepting,  or  taking,  any  AkK  fiik^l 

And  by  the  ao  Car.  II,  c.  6,  if  any  be  proceeded  againft  at  direAcd 

filk  winder  or  doubler  (hall  be  found  24  Geo.  II,  c.  27,  and  17  Gea  j 

faulty,    in  unjuftly,    deceitfully,   or  c.  56,  or  may  be  profecated  |i 

•falfely .purloining,  embezzling,  pawn-  mifdemeanour,  and  piini(h«d  bf .1 

ing,  felling,  or  detaining,  any  filk  imprifonmcnt,  or  whtppkig,  .f«  * 

committed  to  his  truft ;  any  juftice,  feflions,  (who  are  impowered  t»' 

or  mayor,  (hall  immediately  on  con-  fuch  offenders),  or  other  court,  wl 

vidlon  by  confeffion,  or  oath  of  one  tried,  may  think  (k<    althougk 

witnefs,  commit  him  to  prifon  or  to  proof  upon  fuch  trial  be  givoi' 

the  hotife  of  corre<5tion,  till  fatisfac-  whom  fuch  filk  doth  belong,  f  4» 

tion  be  given  to  the  party  wronged.  And  if  any  perfon  (kail  fell,  ptf 

or  punilhment  inflided  as  by  the  13  pledge,  exchange,  or  otherwifii  \ 

and  14  Car.  II,  is  appointed.        ^  lawfully  difpofe  of  anj  (ilk,  wrt^ 

And  by  the  8  and  9  Will.  c.  36,  or  unwrought,  mixed  or  annH 

every  perfon    that   (hall    embezzle,  knowing  the  fame  to  have  bciS 

pawn,  fell,  or  detain,  any  filk  deliver-  purloined  or  embezzled;  he  fliaU 

ed  to  him  to  be  wrought,  or  after  it  liable  to  the  fame  punifliment  aa| 

is  wrought  up,  and  alfo  the  receiver  fons  conviAed  of  receiving  pnrM 

and  buyer  thereof,  or  fuch   as  take  or  embezzled  fiik  would  be  liabk 

,the  fame  to  pawn,  (hall  he  fubjed  to  by  virtue  of  this  ad.  $  5. 

all  the  penalties  of  the  13  and  14  And  by  the  11  Geo.  Ill,  c.  4^ 

Car.  II,  c.  15,  and  the  10  Car.  A,  any  perfon  (hall,  by  day  or  a|| 

c.  6.  break  into  any  houfe  or  (hop,  1 
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kmt  (»  cut  or  ditrof  any  vehret, 
«N|k  fift,  or  filk  miied  with  any 
^  nliriab  «r  ocber  filk  maoo- 
Hr^  it  the  loan,  or  aaj  warp  or 
Im^mK  ta&le»  or  utenfiks  or 
iMf  mi  MficiMiy  cut,  break, 
•MMfdH  kmi^hs  ihall  he  guilty 
tf  May  widnH  headit  of  ckrgy. 

<  if  the  14  Geo.   Ill,  c  »5* 

ii^  ficfcer.  Icnbbkr,  fpuwer,  or 

Mcr,  or  other  perfbn  employod  in 

twtuMmiBg  «r  wooUeo  doth, 

ti^lK^wiiif  mattriali  for  that 

[f^ifi^  ftaO  HOC  raCttni  all  worhing 

■iiv  impleSMats  wherewick  he 

iHkitffiAeii,  aad  aU  wool,  ymra, 

M^  «imI;  or  ahb»  deliferwl  oot 

[fell  vnngbKf  or  QM  not  gWe  a 

iMhAwy  accf^  ^  the  lame  to 

HfUlijfii  oi*  ftatt  Irandakntly 

■^liwip,  €r  aiimr  the  wool  or 
im  mtiitji  to  hiaa  to  be  wrought 
ik%  t>  iaarcare  the  weight) ;  or 
li  (At  oft  cot,  w  pick  out  th& 
BAndyOr  oillflr  mark  of  any  piece 
tfirib;  he  fiiay,  on  coBYidion  be- 
!■  mt  jpftioe  where  the  offender 
hiidde,  by  ooofcfiMNi  or  oath  of 

tvuBc&i  be  committed  to  the 
M  if  corredbon  for  one  calander 

iM  if  aayfuch  offender  fliall  ab- 
MfSr  eaanot  be  found;  or  (hall 
ttwedtttwifc  difpofe  of  any  of  the 
ttlitah,  anpleihentf,  or  materials; 
tp  i  ny  peribo  fball  fraudulently 
%  or  receive  any  of  the  dune ;  or 
iviypaicai  ft  Jill  be  charged  on  fuf- 
fna  «idi  having  embczsled  and 
H^  Wc,  by  means  of  fraudulently 
^?ing,  fteaminj^,  or  watering  the 
^tn  *ud  prn  dviiTcred  out  to  him, 
•  »»ih  hiring  fol^]  Sought,  or  other- 
■ifcitcdfed  the  £mie,  —  and  oath 
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ihall  be  made  thereof  before  one  juf*       f  y. 
tice  where  the  offence  was  commit-  aaiTisv 
ted;  fuch  juftice  flull  iffue  his  war-  'TATUTEa 
rant  to  the  conftable,  to  enter  into       "^"* 
and  iearch  in  the  day  time  the  dwelU 
ing  houfe  of  fuch  perfoo,  and  alio 
fuch  other  houfe  or  place,  of  which 
the  clothier  or  his  fervant  fliall  make 
oath  that  he  hath  jull  canfe  to  fufpeA 
(it  appearing  to  the  iaid  juftice  to  be 
reafonabie  fufpicion)   that  the  iaid 
tools  or  materials,  or  fome  part  there- 
of, may  be  fecreted:    and  if,  upon 
fearch,  any  of  the  faid  working  tools* 
wool,  yarn,  chain,  woof,  or  abb,  or 
any  cloth,  with  the  liil,  forrel,  or 
other  mark  taken  off,  cut,  or  picked 
out,  ihall  be  found;   the  conilable 
Ihall  feiae  the  fame,  and  apprehend 
the  perfon  in  whofe  cuftody  they 
ihall  be  found,  and  bring  him  before 
the  £mie  or  fome  other  juftice ;  and 
unlefs  he  can  give  a  good  account 
bow  he  came  by  the  fame,  to  the  fa. 
tiskidion  of  fuch  juftice,  he  ihall  be 
thereof  convi^ed,  and  fuffer  the  like 
puni/hment  at  for  not  returning  the 
tools  or  materials  as  aforefaid.    And 
all  fuch  tools  and  materials  fo  feized 
and  not  accounted  for,  ihall,  upon 
fuch  convidion,  be  delivered  over  to 
the  chur'-hwardens  or  overfeers  of 
the  poor  of  the  parifh   where  the 
fame  were  feized,  to  be  by  them  fold 
for  the  ufe  of  the  poor  of  the  faid 
pariih.  {  a. 

Provided,  that  if  the  perfon  accufed 
ihall  requeft  of  the  juftice  to  appoint 
a  reafonabie  time  to  produce  the  per- 
fon of  whom  he  bought  or  received 
the  fame,  or  any  witnefs  to  prove  the 
fale  or  delivery  thereof,  the  iaid  juH^ 
tice  ihall  appoint  fuch  time  as  afore- 
faid, and  ihall  iffue  a  fummons  to  the 
confUble  where  foch  perfon  or  Wf{* 
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X  ^^         Beft  fliall  reiide,  reqniriog  them  to  day  of  in  tie  year  of  W  A 

BKiTitB       appear  at  foch  time  and  place  as  the  A«  B. »/  co$ni3ed  heftre  m* 

STATVTtt  juAice  {hall  appoint,  in  order  to  be  we  of  bit  majefysjmfieet  ofAefema, 

"t^'*""    examined  on  oath  of  the  feveral  mat-  and  for  the  of  ef  Imm 

ten  aforeiaid ;  but  fuch  perfon,  at  the  [here  fpecily  the  offence  and  the  ti 

time  of  making  the  faid  reqneft,  (hall  and  pUce  when  and  where  the  fii 

enter  into  recognizance  for  hit  ap-  was  committed.]  Givem  under  w^Mt 

|»eirance  at  the  time  fo  to  be  fet ;  or  attd  fial  the  day  amd  year  ftf  a§m 

for  want  of  foch  recognizance,  he  pwitioned,  •J 

ihal^  conunitted  until  the  faid  time. 

}  3*  And  the  jofiice  (hall  canie  tbefii| 

And  upon  information   on   oath  to  be  written  on  parchmeot,  and  A 

made  to  any  joIHce,  that  there  is  juft  at  the  nest  feffiooa.  f  8, 9.        ■'  ^ 
caufe  to  fufped,  that  any  euds^  of       And  the  jnftice,  at  the  time, 

yam,  wefts,  thrums,  ihort  yam,  or  conviftion,  fhall  make  known 

other  refttfe  of  cloth,  drugget,  or  of  party  convided,  that  he  hath  a 

other  woollen  goods,  or  of  goods  to  appeal  to  the  next  feffions. 

mixed  with  wool,  (flocks  and  pinions  fuch  perfon  intends  to  appeal,  he  i 

only  excepted),  have  been  coUeded  at  the  time  of  the  conYidioo, 

and  received,  and  are  lodged  or  con-  notice  thereof  in  writing  to  diftj 

cealed  in  any  dweUing-houfe,  ware-  tice,  and  at  the  fame  time  enter  i 

hbufe,  out-hottfe,  yard,'  or  other  place,  recognizance  with  furetiea,  ctodiM 

foch  jnftice  (hall  by  his  warrant  caufe  ed  to  try  the  appeal,  and  to  abiM 

cveryTuch  place  to  be  fearched  in  the  jadgpent  of,  and  pay  fuch  coM 

day  time ;  and  if  any  of  the  laid  goods  (hall  be  awarded  by  the  juiUoeii 

or  materials  (Jocks  and  pinions  only  fuch  feffions.    And  the  juftices  ^ 

excepted)  above  the  qaantity  of  three  upon  proof  of  fach  notice  and  tcHI 

pounds  (hall  be  found  therein,  he  nizance,  (hallhear  anddetermiMi 

ihall  caufe  the  perfon  in  whofe  houfe  matter,  and  may  award  co(U  to  flU 

or  other  place  the  fame   (hall    be  party.  ^  7.  ' 

found,  to  be  brought  before  him  or        But  if,  upon  infdrmadoo  00  fH 

fomc  other  jufticc :    And  on  proof  before  a  juftice,  it  (hall  append 

made  upon  oath  before  fuch  joftice,  him  that  the  perfon  informed  ag4 

that  fuch  goods  or  materials  were  hath  been  already  convided  of  4 

found  in  the  houfie  or  other  place  of  offence  againft  this  z6t ;  foch  jal|| 

fuch  perfon  fo  brought  before  him ;  (hall  not  proceed  to  convidfc  jfiflit  I 

the  faid  perfon,  not  exculpating  him-  (hall  commit  him  to  the  hoofe  oC4 

fielf  to  the  fatisfadion  of  fuch  juftice,  region  till  the  next  felEons,  or  id 

ihall  fuffer  the  like  punilhment  as  for  he  (hall  have  entered  into  1  i  1  u^m 

not  returning  the  tools  or  materials  ancewith  fufficient  fureties  to  ifP 

as  aforefaid.  $  4.  at  fuch  feffions,  and  abide  the  itk 

And  the  coovidion  (hall  be  in  the  of  the  juftices  there;  and  the  ]all| 

manner  aud  form  following :  (hall  alfo  bind  over  the  informefj 

profecute  at  fuch  fedionii  And  iffi 

Be  it  rtmemlereJ,  that  oh  the  perfon  informed  againfl  (hall  bc  Mj 


raid  jufticc*,  (bat  furh 
b«ca  almdf  coniiAcd 
u  of  mj  offence  igunft 
I  thej  Aall,  upon  coa- 
iit  him  (o  tbe  haoTe  of 

U7  time  not  araeding 
noDth*,  ind  allb  order 
cc  poblidT  obippcd  it 

pUce  >i  thtj  Hull  ip- 

]w>ji,  that  Eo  petfim 
•cdid  igiinft  upon  thit 
onrntinn  upon  <alh  be 
•  jnllice,  wichin  thrte 
itha  *Acr   ibe   offence 


■ed  for  want  of  form, 
•  artiuari  at  other  V  lit, 

Adm,  a.  3,  c  ig.  If 
iptojed  in  the  wooUcd, 

I  Cnbeule  nr  purtoip 
nimbi,  or  cndtoTyarD, 
laitziiii  of  wonl,  hvmp. 
r  iron,  oi  Ihill  reel  (hart 
ud  flull  be  (oDiiacd 
e  witnej^  or  eonfelEan, 
lUfiice,  he  Ihall  forfeit 
nloe  of  the  damagci: 


up  of  tny  wooUdi.  limit,  fufiiui,  cot- 
ton, or  iron  ni>Dur>Atire>,  JbaU  pur- 
loin,  ttahcttie,  fecrete,  fell,  piwn, 
exchinge,  or  othcrwile  illegollr  dif- 
pnfe  ol  iDf  of  the  maieriaisvlitthcr 
L'le  fame  or  soy  pitt  thereof  be  or  be 
not  fir3  vtouglit  up,  nr  fhall  reel, 
bnn,  or  falfe  virn,  ud  (hall  he  con- 
vidled  thrreoF.  aiby  ihe  i  ArDe,  D. 
s,  c.  i3,  he  Ihall  farfeic'double  value 
of  Lhe  damiKtii  together  wiih  fuch 
colli  u  the  jiiHice  (haU  jud^  ceafiiii- 
able;  and  if  nnt  paid  immediatflr, 
Ihe  faid  judice  (hall  cauFe  him  to  be 
committed  to  the  houle  of  nrrcAion, 
to  he  whipped  and  kept  to  hard  la- 
hour,  not  eaceeding  14  daji;  and  for 
a  feconJ  nr  other  fuhfequtnt  offence, 
tor  fuch  emhe^zlin^  or  purloining, 
be  Ihall  forfeit  four  timei  the  Talue 
of  the  dama|{»,  together  wilh  fuch 
coda  ai  the  juflicc  Ihall  judge  rcafon- 
able;  aod  if  not  piid  immed lately, 
then  fuch  or  uif  other  juRicc  Ihall 
cauCe  hioi  to  he  commined  to  th« 
houfe  of  CDrrcfUon,  to  be  kept  to 
hard  labour  for  any  tine  not  exceed- 
ing three  montlif.  nor  lefi  than  one 
mooib,  and  alfo  during  the  time  of 
fuch  commitment,  Ihall  cakfe  him  to 
be  publicly  whipptd  in  the  market 


CX5. 
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BRiTJMi     *^^^^  ^ »  ^^  perfons  engaged  in  the  making  of  hats,  or  in  t 
sTATVTs»  woollen,  linen,  fudian,  cotton,  iron,  leather,  furr,  hes 

flax,  mohair  or  filk  manufaflures  ^ ;  of  workmen  in  the  n 

nufadluTe  of  clocks  and  watches  ^. 

sr^fi  (hall  be  half  to  the  party  injured,  cond,  or  other  fubfeqoent  offcoccj 

and  half  to  the  poor;  ^-ith  the  like  Ihall  forfeit  four  timet  the  lafaKj 

liberty  of  appealing  on  this  a^,  as  on  the  damages,  together  with  fachcil 

the  z  Aime.    Id.  }  3.  as  the  juftice  (htll  jodge  reafflOiUl 

f  If  any  perfon  employed  in  cut-  andifnotpaidimmediatcly,tobee^ 

ting,  paring,  waffling,  dreffing,  few-  nutted  to  the-houlie  of  corredioA.| 

itig,  making  upr,  or  otherwiie  manu-  other  public  prifon,  to  be  tbcrftk|| 

fa<fturing  of  glores,  breeches,  leather  to  hard  labour  not  exceeding  tl| 

ikint,  boott,  flloes,  flippers,  wares,  or  months  nor  Icfs  than  one  mouthy 

other  goods  or  materials  to  be  made  alfo  during  fuch  commitment  Mtj 

ufe  of  in  any  the  faid  employments,  publicly  whipped  in  the  market  til 

enr  io'any  hrtuiib  or  particular  there-  where  he  (hall  be  committed.  Hi 

of,  fliall   fraudulently  purloin,  em-  market  place  or  crofs,  ooce  or  oftH| 

beztle,  fscrttt,  fell,  pawn,  or  ex-  a«  to  fuch  jufttice  (haU  feem  rc4i 

change  all  or  any  part  of  the  gloves,  able.  §  4^    13  Geo.  II,  c.  8. 
breeches,  leather,  ikins,  parings,  or        And  every  perfon  who  fliall  hM 

Ihreds  of  gloves,  or  leather,  boot**,  ingly  or  willingly  receive  aoyl 

/hoes,    flippers,   or    other    the  faid  laid  goods  or  materials,  either  fiji 

wares,  either  before  or  after  they  the  perfon  offending,  or  fromj 

ihall  be  made  into  wares,  and   be  other  perfon  (except  the  owna)^ 

thereof  convided  by  the  oath  of  the  offer  fo  to  do;  he  ihall,  o»  liks  ^ 

maftcr  or  owner,  or  other  credible  vidlion,  make  fuch  recoroj 

witneis,  or  confefTion,  before  the  juf-  two  days,  or  elfe  be  fubjeA  toj 

^ice  where  the  offence  (hall  be  com-  diftrcft,  and   for  want  of  f 

mitted  or  the  offender  fliall  rcfide ;  diftrcfi  be  liable  to  the  like 

fcch  juftice  may  award  him  to  make  ment,  as  the  perfon  fo  purlon 

fatiifadiion  to  tl;e  part jrinjurcdjiot  ex-  otherwife  difpofmg  thereof  at  1 

ceeding  double  the  value  of  the  goods  and  fo  in  like  manner  for  the 

fo  purloined  or  difpofcd  of,  half  to  and  every  fnbfcquent  oflfence.  f\ 
the  party  grieved,  and  half  to  the        g  If  any  perfon  hired  or 

poor,  together  with  full  charges  at-  to  make  any  felt  or  bat,  or  to 

tending  the  con  virion ;  to  be  levied  or  work  up  any  woollen,  li 

by  diftrcfs  and  fair ;  and  if  he  fliall  tian,  cotton,  iron,  leather,' fuiT, I 

not  haye  goods  fufTicicnt,  and  fli'aU  flax,  mohair,  or  iilk  maDuia^ 

TiQt   pay  immccilattly,    fuch    juftice  any  mamifaftures  made  up  of 

iKall  commit  him   to  the  houfc   of  furr,  hemp,  flax,  cotton,  mt 

corrcAion  or  oth^r  public  prifon,  to  filk,  op  of  any  the  faid  material^l 

be  kept  to  hard  labour  for  fourteen  ed  one  with  another,  ihall 

days,  and  whipped  in  fuch  manner  as  embezzle,  or  otherwife   ni 

the  juftice  (ball  dired;  and  for  a  fe-  difpofe  of  any  of  the  miteriah  4 


to  the  bmifc  oT  csrrcdion 
nibiic  prifim,  there  lo  be 
rd  tabmir,  fnr  not  \t[»  thio 
lyi,  llor  nidte  than  three 
Old  for  a  fecond  of  in^ 
^ocnt  offeDCc,niit  Irh  than 
ithi,  nor  more  th*a  fix 
nd  ibc  juQicu  mi7  libe- 
he  &Ht  or  in;  fuhrequetit 
der  t&e  uffendrr  Eo  be  ohl-c 
hipped,  H  fuch  addi-.lntial 
I  fliati  bf  ihtin  be  dcemtd 
1  Gea  H,  r.  £7>  )  <-    '7 

aoj  perfon  flull  be  mti- 
firriaid,  of  buying,  rcdd»- 
ing,  by  traf  ot  gift,  pledge, 
trbanre,  or  in  3117  other 
rani  anf  perfen  whom  he 

be  employed  to  mike  or 
aj  the  faid  manufiiiturei, 
■,  or  endr  of  ]>am,  or  anj 
nidi  uf  wcwi.  furr,  hemp, 
i,u'n-,(>ratiyIn-h<.-r.fno- 
k,  whether  the  lame  be  or 
i  WToOgfn  op,  the  confcnt 
>lo;er  not  biiiifc  Cill  hai] : 


iviog 


.  iiij 


batfocTcr,  fioln  aoy 
ij  of  the  (aid  material!!, 
le  Gune  be  or  be  not  firll 
tp,  knoninj;  ihcm  'o  be 
.r  embcilleJ,  he  Ibill,  for 


fuih  ntber  public  charirf  a;  tlic  juf- 
(icei  Itull  appoint  1  And  if  the  said 
pcRiIrr  Ihail  not  be  paid  on  coovic- 
tlon  the  |u(lr'cei  Ihall  continil  the  of- 
fender to  tlie  boufe  of  corrcAion  or 
other  public  pillbii,  cliere  to  be  kept 
to  hard  labiiur,  for  mj  tunc  noi 
mare  than  fii  mor.thi  nor  left  than 
three  Bionthi,  unlcft  the  penalty  fiiall 
be  fooniT  paid ;  or  the  jofticus  msy 
fend  him  to  the  hoxfe  oT  convSion 
ot  iithcr  public  pcifon,  fur  ihre:  days 
encliifive  of  ihc  day  of  commitment, 
with  an  onicr  that  niihXi  the  faid 
tiin:  (he  □ITi.nJ'.'r  Oiall  be  01:1:1:  pub- 
licly whipped  at  the  market  pUce  or 
fome  othvr  public  place  where  the 
ofTender  Ihall  be  committed,  fur  a 
r.'iiond  olTencc,  if  a  perfon  brouf^c 
bef.ire  the  juflicrt  roall  be  charged 
thercwiib  upon  oath,  ihcy  (hall  not 
proceed  to  ccnviA  him,  but  ihail 
commi;  luiii  tu  the  houfe  of  ctirrcc- 
tion  or  other  public  prTon,  ti!l  ihs 
next  g.miLl,  or  fcti'-rai  qu«rli.r  fef* 
lia:it,  or  r.ll  i:e  Ibali  liavr  eu:ered  iii> 
lu  rcco^niitanc;  ti.  uii:»-r  lor  ru4i 
olTcncr  a:  the  faid  fifliuiis;  an<l  tha 

the  mjtter;  and  rf  the  pviiuit  Ihall  bo 
convlAcd,  he  (ball  totfrit  not  .1  ore 
than  tcol.  nor  tcf^  than  jol  10  be  re- 
cDVcrcil  j,\:i  diilii'jjted  in  lite  naa. 
net  a  the  nenaltv  for  the  firll  of- 
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t  y^  •     fuchmatrruhjknowing  them  to  have  caufe  the  fame  and  tht  peribii 

RRITitn       been  purloined  or  embezzled,  he  flull  whofe  pofleifion  tliej  were  faqi 

^TATiTKt  fuffer  like  puaifliment  as  for  receiving  to  be  brought  before  them  or  ^ 

^f  rf  M-    ^j^g  ^^^^     j^  Q^^  jjj^  ^  ^^^  j  ^  ^^j.  j^^  ju£ice»  «f  the  diApi 

And  although  the  purloined  mate-  mid  if  fuch  perfoo  (hall  not  giia 

rials  be  worked  up,  or  otherwife  dif-  account  to  the  fatisfadlon  of  the  j 

pofed  of,  fo  that  it  may  be  difficult  to  ticet  how  he  came  by  the  Ua^^ 

convidl  the  offender;  two  jufticei  as  {ball  be  cooTided,  although  no|ri 

aforefaid,  or  the  juftice*  in  feihons  (hall  be  given  to  whom  the  matcij| 

refpedtivcly,  on  prooi'  upon  oath  that  belong :  And  every  peace  offioo^l 

fuch  peifon  hath  purloined  orembez-  watchman  during  the  time  he  it  I 

zled,  or  received  fuch  materials  know-  on  duty,  may  apprehend  any  p9| 

ing  them  to  be  purloined  or  embet.  who  may  be  reafonably  fufpeAefj 

zled,  n»y  convi6l  the  offender,  al-  carrying,  after  fun-fetting  and  h(i| 

though  no  proof  (hall  be  given  to  fun-rifing,  any  fuch  materiai%|| 

whom  fuch  marerlals  belong.  Id.  {  6.  the  fame,  together  with  fuch  pa 

All  which  proviGons,  in  refped  of  may  carry  before  two  juiUcea;  ^ 

materials,  fhall  extend  to  all  tools  if  he  ihaU  not  produce  the  pait|^ 

and  iroplemcnti  for  manufadoring  whom  he  bought  or  received  | 

the  fai^  materials;   and  alfo  to  all  fame,  or  fome  perfon  to  teftifj^ 

drags  or  ingredients  wherewith  any  oath  the  (ale  or  delivery  thac£ 

perfon  (hall  be  cntrudcd  for  dying,  fhall  not  give  a  fatufa£h>ry  ape  ' 

preparing,   and    manufadoring  the  liow  he  came  by  the  fame,  he 

fame.    Id.  j  i6.  be  convi^d  in  like  masoer 

If  any  perfon  (hall  wilfully  damni-  no  proof  (hall  be  given  towhoB(| 

fy,  fpoil,  or  deftroy,  any  work  com-  materials  belong. — Provided,  thiT 

nutted  to  his  charge;    he  (hall,  on  either  of  thefc  cafes,  if  the  perfoo  j 

conyl^bion  as  aroreraid,  forfeit  to  the  /hall  be  brought  before  the  jj|d|j| 

owner  doiiMe  value,  by  diilrt'fh ;  fur  fliall  requcft  them  to  appoint  a  jj 

w:»nt  of  fufTicIent  diftrcfs,  the  offender  fonable   time  to  produce  the 

(ball  be  committed  to  thti  hoiife  of  of  whom  he  bought  or  receiva 

corrc£k'ion,to  be  kept  to  hard  labour,  fame,  or  a  witnelt  to  prove  tlw. 

for  any  lime    not   txcccd'ig    three  of  delivery  thereof,  the  jufiicC9l| 

months,  or  till  fati-'fadlion  be  m-«idc.  a{>p»inr  inch  time,  and  iiToe  a. 

22  Gco.ll,  c.  27,  }  la.  mens  to   the  conOable  where_ 

And  two  jufticcs,    on   complaint  perfon  or  witnefs  (hall  re(ide, 

upon  oath,  that  there  is  caul'e  to  lu(-  ing  him  to  appear  and  give  evit 

pcd  that  any  embezzled  mi&tctiah,  but  luch  perfon,  at  the  time  of  ^ 

whether  mixed  or  unmixed,  wrought  quell,  fhall  enter  into  recogmM 

or  unwrought,  aic  concealed  in  ::ny  for  hi6  appearance  at  the  tioMlg 

dwelling  houf:,  out-houfc,  yarJ,gar-  fur  want  of  iuch  rccognizancei  fi 

den,  or  othfr  r.lscc,  may   by  their  be   committed   until  fuch  time. - 

warrant  caufe  the  f^me  to  be  fcarch-  pointed.,    17  Geo.  Ill,  c  56,  {iC^ 

td  in  the  day  time  ;  and  if  any  Iuch  li. 
materials  &all  be  found,  they  n:.iy        And  w  hen  a  perfon  ihall  be  C 


cDcvipa^r  bTuallf  circuliMd  maicriiiU,  ShuH,  fur  bit  own  proGii 

tratbentilc  tocanrc  ooiiceio  anJ  wiihout  conrtnt  of  the  Dijfler, 

B  by  fame  public  crpr,  and  Jjrcuijrof  lhi;rutu,iirhcihcrwn)U|iliC 

ig  ToA  notice  on  ihe  church  ur  unwrought)  he  lliji[,fi)r  the  fiiit 

d  door,  ihtt  ihnre  who  hm  offuucc,  furfeit  io>.  fur  [he  fecund  of- 

:h  uucriali  aaj  come   aod  rnici:  Mt.  and  for  CKrjr  fufale^ueiit 

be  &bm;    ind  if  ury  perfon  off.nu  ^ci. ;  Or  if  anjr  pcrlbn  (hill 

<R  llieai  to  be  hii,  the  julliiei  [iruLiiru  any  fuch  materia!)  tu  be  iljreJ 

rJrr  them  to  be  reftorcd  l»  by  au;  ixh  jjunwjm^ii,  fi.rt.int,  or 

fter,  he  paying  the  charpi  uf  ipprcnritf ,   withiiuc  ciit.lent  n!  the 

Kg,  dtfoGlieg, ind  giving  CO-  miller;  he  Ihall  forfeit  fur  ihe  firli 

iat  if  before  the  end  uf  thirty  oIleDce  jf.  for  the  fecniiJ  offence  ici. 

t  perfnn  (haU  prnve  hii  pro-  and  fur  cvtry  fabfoqucnt  oAencC  4!.  1 

fcc]aA>cciIhallardrr  the£ime  to  be  recovered  ai  aforefJd  before 

U,  ud  ifter  dcduAing  fuch  two  julUcei,  va  Ibe  ouh  of  one  wit- 

I  u  afrnfjid,  logedicr  with  aeCt,  10  the  nfc  of  the  iiirorincr-,  and 

rgct  of  £Le,  one  moiety  of  the  io  ei<e  of  non'^ayincnt  on  cuoviclion, 

ErifiDy  from  fuch  falejhall  be  tlie  offender  to  be  comnitted  to  the 

a  the  proficuior,  and  ihe  other  common  gaol  or  houfe  of  curredioti 

eiiihcr  to  the  poor  where  the  fat  any  time  not  cacccd.aj;  ouc  month. 

ago  IhaU  be,  or  id  fuch  public  Id.  {  17. 

n  tlw  JDflicei  (hall  appoint;         By  the  14  Geo.  HI,  c.  4^,  if  any 

KcdendcT  Ifaall  forfeit,  for  ihc  pcrlun  Ihill  reel  faliu  or  fhort  yam, 

boe  lot.  for  the  (econd  of-  and  (halt  he  tiiercof  cunviclcd  iy  tb: 

nL  and  for  crcrj  fublcqiiciit  uri  tfiitnta:r  cj'ihtjjr*,  or  of  one 

:40L  jVU  which  faid  refpcAiTC  witnifi,  or  by  cunfeflion,  before  on: 

on  lull  be  lend  by  d.lrefi,  j-illice  where  the  ofiencc  wat  com- 

llihitted.half  to  the  ip:emier,  mittcd,  or  the  afFLtidiT  Ihill  rclide  ;  . 

tf  to  the  poor  wheii:  the  con-  (£-')  Ihall,  fur  the  firll  on'i;nce,  forfeit 

I  ftall  be,  or  to  luch  publJi:  luit  eiterding  kj.  nor  left  than  51. ; 

yai  die  joHicei  Ihall  appoint:  fur  the  lijcoud  oILncr,  nut  exceeding 
iAvBidiftrrriAi.tll  he  fnimd       el.  nur  kfi  lha:i  jj'.:   and  for  1h- 
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^  ^         whipped  at  the  market  town  nearcft  the  perfon  fo  charged  (hall  reiid^ 

STATUTES  ^^^         place  whcrc  the  offence  wai  ihall  for  the  firft  offence  forfeit  % 

— OFFSN-    committed,  on  a  market  day.     All  and  if  not  forthwith  paid,  thejdli 

cii.  which  fort'eituret  (hall  go  to  the  par-  fhall  commit  him  to  the  hoofe  of  ci 

ty  aggrieved.     {  2.  re<dion  or  other  public  prifon,  the 

And  the  convi^on  (hall  be  in  thii  to  be  kept  to  hard  labour  for  t 

form :  fpace  of  fourteen  days,  unlets  the  ft 

to   -a    l_     *w    ^  .»  .      .1  fciturc  fliall  be  fooner  paid;  and 

Be  tt  r^emvtredy  that  on  the  ...  ,         ,    r  .      t. 

.^    -                 .  \,            y       r    J  withm  two  davi  before  the  exwi 

d/tyof                 f  ui  the  year  of  our  Lord  ,,,..,                 ,         , 

■                Aij.           a  ji  r  t»on  of  the  faid  fourteen  dayi,  n 

,  A.  B.  «/  eonviaed  before  me  . ,     /  »  » 

f  b'        '  H  *      fi'  forfeiture  thai)  not  be  paid,  the ym 

-  .,   ^    '    -  -Vr     -r  •  Jnay  order  him  to  be  noblidy  wk 

of  ibe  peace  for  ffpccifyme         ;  ,  ,         V  ^ 

^u      i  J  *!..•■     J     1  pcd  at  the  market  place,  or  fe 

the  offence,  and  t^ie  time  and  place  '^  .         ..   ,       . 

>»heii  and  where  committed,  .nd  alfo    ""«'  pubUc  place  of  the  erty.  toi 

fpecifying  that  it  i.  the  firfl,  fecond.    «"  P''"'  "'^"t •"=  "•»"  ^  "^ 

•    ^u-  J     iT  -  •  n.   .u-       At  ted;  and  for  a  fecond,  or  other  f 

or  third  offence    agamU  th;»  a«.j  *  ,«..,,. 

Given  i^c  fcqneni  offence,  he  fhall  forfeit  * 

in  like  manner ;  and  if  not  paid  foi 

^  By  the  37  Geo.  U,  c.  7,  if  any  with,  the  juftice  fhall  commit  bin 

perfon  employed  by  any  one  prac-  aforefaid,  to  be  kept  to  hard  lab 

tifing  the  trade    of    clock*4naking,  for  any  time    not  exceeding  tl 

or  watch-making,   or  any  part  or  month<,  nor  lefs  than  one  month, 

branch  theceof,  to  make,  finifh,  al.  lefs   the  forfeiture  fhall   be  toa 

'  ter,    repair,    or    clean    any   clock,  paid ;  and  if  within  feven  days  bd 

'watcb*  or  part  thereof;  or  cntruRed  the  expiration  of  the  time  for  wli 

hy.  any  perfon    pradiiing  the  faid  he  fhall  be  committed,  the  forfeit 

trade  or  trades,  with.wy  gold,  filrer,  fhall  not  be  paid,  the^uffice  may 

or  other  metal  or  material*  to  be,  or  der  him  to  be  whipped  in  like  n 

tlu|t  fhall  be,  in  the  wbo][,e  or  in  part,  ner,  twice  or  oftener,  as  to  fochj 

yrrought  or  manufadured  for  any  tice  fhall  appear  reafonable. 

•ptitt  of  a  clock  or  watch,  or  any  dia-        And  if  any  perfon  fhall  buy, 

mond,  or  other  precious  ftone,  to  be,  ceive,  accept,  or  take  by  way  off 

or  that  fliAll  be,  fetor  fixed  in  or  pawn,  pledge,  fale,  or  exchangCi 

about  any  clock  or  watch ;  fhaU  pur-  in  any  other  manner,  of  or  from ; 

loin, .  embezzle,  fccrete,  fell,  pawn,  perfon   whomibever,    any  clock 

exchange,   or-  otberwife  unlawfully  watch,  or  part  thereof,  of  anyf 

difpofe  of  any  clock,  watch,  gold,  fil-  iilver,  or  other  metal  or  nuterii 

ycr,  or  9iher  metal  or  material,  br  aforefaid,  whether  the  fame,  or 

any  part  thereof,  or  any  diamond  or  part  thereof,  be  of  be  not  wtm 

other  pteciou.s  flope,  with  which  he  or  manu£»dured,  or  any  fuck 

(hall  be  fo  entrufted;    and  fhall  be  mond  or  other  precious  flone,  ki 

thereof  convided  by  the  oath  of  the  ing  the  fame  to  be  fo  purloifto 

owner,  or  other  credible  witnefs,  or  embezzled ;  he  fhall,  on  the  Uke 

^onfef&on,  before  one  juHice,  where  vidton,  for  the  firil  offence,  §0 

the  offence  fhall  be  conmiittcd|  or  aoL  and  if  not  forthwith  paid| 


? 
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jrfke  ftaO  cooifflit  him  in  like  man-    rectivimg,  t  taking  ip  pawn  (as  the  cafe       f  ^, 
is^  i»  be  kepc  to  hard  labour  for    (hall  hilppen  to  be)  '    (fpecifj-  BaiTisa 

Ivtea  (faji,  onkii  the  forfeiture    inj:  the  refpe^re  goods,  materials,  ''^at^'T^ 


Adbe  fimier  paid,  and  if  within  or  cffeat)  ilht  prwpertj  •f  C.  D.  a/^ces." 

tn^bdbre  the  expiration  of  the  m  /i6r  rmMf^  «/* 

ttfaartecndajt,  the  iaid  forfeiture  Ci^fen,  l2^c, 

Ul  ioc  be  paid,  the  juOice  ihall  or-        j^  ^^  ^^^^^  ^^^U  ^j^j^j^  j^j^^^ 

feiia  to  be  publicly  whipped  as  ^^^.^^^^  j,y  j,^  judgment  of  the 

«fcrd«I,«iceor  oftener.  astofuch  .^^^^  j^^  ^^  ^^^^  ^^  ^^  ^^^^ 

i^m  appear  reafonable;  and  ^^„,.  j^  ^^^^  ^  ^^  eiccuUon 

fraftnod  or  other  fobfequent  of-  ^  ^^^  judgment  flia}l  be  fufpended, 

boe,  be  ihaU  forfeit  40I.  and  «f  not  ^  ^^^^^  ^  conviAed  entering  into 

faMth  paid,  the  juftice  IhaU  com-  ^  „cogm2ance  at  the  time  of  the  con- 

■abim  u  afbrefaid,  to  be  kept  to  ^^j^,^^  ^-^  ^^  furcties.  in  double 

kdhix»r,for  any  time  not  caceed-  ^^  f„^  adjudged,  to  profccnte  the 

^tbteemonths,  nor  Ids  than  one  ^pj^^l  with  cffcdl,  and  to  be  forth- 

■nk,  ofilefs  the  forfeiture  IhaU  be  ^^^jng  j^  ^y,^^^  ^^  judgment  and 

k|cr  paid ;   and  if  within  ftren  determination  of  the  juttices  Jn  fuch 

^before  the  expiration  of  the  time  f^^^ .  ^^  ^  jufticcs  there  ihaU 

Ji^hc  ihaU  be  committed,  the  ^^ar  and  determine  the  fame,  and 

Ubobc  IhaU  not  be  paid,  the  juftice  ^^j^j  f„^  ^ft,  ^^  cither  p„ty,  as 

Uerder  him  to  be  publicly  whip-  ^^  ^j^^  ^^^y  ^^^p^  j^^  ^j  ^^^ 

fedaia&rdaid,  twice  or  oftencr,  as  ^^Ic;  and  if  the  judgment  (haU  be 

fckimflttU  appear  reafonable.  affirmed,  the  appcUant  (haU  imme- 

ABd  one  juftice  on  compUint  to  ^iately  pay  the  fum  adjudged,  toge- 

bflude  upon  oath,  of  any  offence  ^y^^  ^jj^  f^^^  ^ft,  j^,  (j,aU  bythe 

iM  thu  aa,  may  ilfue  his  warrant  ^^^  ,^  awarded ;  m  in  default  there- 

far  apprehending  and  bringing  before  ^^  g^^  f^^^^  ^j^  penalties  as  for  pur- 

iin.  or  before  any  other  juftice  of  j^j^^g^  embezzling,  or  rccciTing  as 

4e  lame  place,  the  perfon  fo  charg-  4fortfaid. 

.  ,  ,  ...      -   ,,  ,     ,     , .         The  faid  forfeitures,  after  fatlsfac- 

AAdthe  conTiiflion  Iball  be  in  this  ^.  j    ^.  .         .  _• 

1^  tion  made  thereout  to  the  party  in- 
jured, together  with  fuch  cofts  of 

iek  rtmembtrcd^  that  on  the  profecution  as  the  juftice  (hall  judge 

^  rf  in  the  year  of  reafonable,  ftiall  go  to  the  ufe  of  the 

^m^tfjs  rag%  A,  B.  wot  convifleJ  poor  where  the  offender,  ftiall  refidc. 
f/vv m  (or  us)                of  I'u  majcf'        And  the  juftice  ftiall caufe  the  cou- 

^*ipp£a*f  the  peace  fir  the  fuut  eoyn-  virion    to   be  fairly  written   upon 

^^  or  for  the  riding  parchment,  and  tranftnitted  to  the 

iftJhiJion)9ftbefaidc(fmtyof  next  fcffiong,   there  to  be  filed  and 

^fm  the  iHy,  lUerty,  or  town  of  kept  among  the  records. 
«  the  Jni  county  of              (as  the        And  the  fame  ftiall  not  be  removed 

cafe  &dl  be)  ofpwl^ning^  ewtheunlirg,  by  cfrtiorari, 

'sfii^lt  fcUing,  pawning,  eKclanging^         N.B.    This  docs  not  prevent  it  bs- 

tr  nnUvfidly  difp^g  if,  or  of  hpyi:g,  ing  fo  by  advocation  or  fLl'pcnfioQ* 

N4 
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■Rirfsii         There  arc  other  regulations  touching  the  different  frada. 
tTATtTTBs  as  concerning  the  (ettlement  of  wages^  and  paying  the  faim 
in  monc]^,  in  the  dtfe  of  clothiers < ;  inihe  wooUcOy  linea 


TIONI. 


i  Bf  the  xo  Anne,  c.  x6,  every  clothier,   fergc   maker,  wooDen 

clothiet',  clothwbrlcr,  cafdmaker,  or  worfled  ftuff-maker,  worfted  or 

Other  t>erfon  concerned  ih  the  trade  len  yarn  Aocking-mafter,  or 

t>f  the  woollen  ihanb£idttire,  ihall  pay  concerned  in  making  any 

iiis  wcn-khuh  hi  money,  imd  hoc  in  cloths,  ferges^ftufft,  worfted  or  wm 

^obdi,  oH  pahi  of  aot.  oh  convidion  len  yam  ftockingt,  or  any  ochtt  ffC 

in  thirty  dayfc,  hdbire  odft  jttilice,  oti  fon  any  way  concerned  for  hiiaiEe 

oaUi  of  one  wich^ii^  half  to  the  m-  or  another,  in  employing  weavct 

tormtt,  atfd  h^  to  the  poor  t  If  he  combers  of  jerfcy  or  wool,  wordc 

ihall  noi  pay  ih  fourteen  days  after  combers,  fpinners,  knitters,  or  othc 

cbnviiSliOn,  the  tuat  to  \»t  Ifevled  by  labourers,  in  the  woollen  manufic 

ihe  conilable  by  warrdm  of  fuch  juf-  tQre%  ihall  pay  any  perfon  his  wage 

ticci,  by  dillrefs;  and  where  no  faffi-  in  goods,  or  by  way  of  truck,  bin,o 

cicnt  didrefs  can  be  Ibtind,  tb  be  cobi-  note,  or  in  any  other  manner  than  il 

xnhted  to  the  gaol  or  houib  of  cprrec-  money ;  he  ihall  (on  profcciitioo  ii 

tion,  to  be  kept  to  hard  labour  not  three  months)  forfeit  20I.  to  be  m 

clcetding  three  moothft.   §  6,  7,  8.  covered  by  a^ion  of  debt,  by  tBt] 

Perfbns  aggrieved  00  this  a6l  may  perfon  who  ihall  fue  for  the  tee 

appeal  tb  the  next  feMons,  who  tt\ay  ^r  otherwifc,  before  two  juftices,  b] 

allow  coibs.  J  9.  confefCon,  or  oath  of  one  witneis,  bj 

By  the  I  Geo.  tt.  4,  c.  kj,  every  diftrcfs,  (if  not  paid  in  fourteen  days) 

clothier,  cloth workei-,  cardmaker,  or  and  to  be  diflributed,  half  to  the  is 

o^her  perfon  concerned  in  the  trade  fohner,  and  half  to  the  poor:  Aon 

of  the  woollen  manufUAure,  ihall  p.iy  f"r  want  of  fuilicicnt  diilrcfs,  to  b 

his  workmen  in  money,  and  not  in  committed  to  tlic  houfe  of  corredifi 

goods;  on  pain  of  40s.  on  convidion  f^''   a^'/   tii^^c    not  exceeding  thno 

(in  forty  days)  before  one  juilicc,  on  months,  or  until  fatisfadbion  fhiHh 

oath  of  one  witnefs ;  to  be  difpofcd,  made.    Pcrfoas  aggrieved  by  the  <* 

if  in  Lopdon,  to  the  benefit  of  Chrill's  dcr  of  the  juftices  may  appeal  to  S 

hofpital,  elfewherc  to  the  poor  \*hcic  ^^^^  fefiions,  firft  entering  into  rec^ 

the  offence  (hall  be  difcovcred;  and  nizance  v^-ith  fuiHcient  fecuritybe^ol 

if  he  (hall  not  pay  in  thirty  days,  to  the  juflices  to  profecute  and  abide |l 

be  levied  by  the  conilable,  by  war-  the  order  that  ihall  be  made  on  ftt£ 

rant  of  fuch  juHice,  by  diilrefs ;  and  appi^al,  and  giving  eight  days  nttit 

where  no  f uScient  diilrcfs  can  be  in  writing  to  the  party  in  wholb  ti^ 

found,  to  be  committed  to  the  com-  our  the  order  was  made.    And  ll 

If 

mon  gaol  or  honfe  of  corrc^lon,  to  feffions  may  award  cofts  and  dzaOi^ 

\}c  kept  to  hard  labour  for  throe  ca-  and  by  their  order  or  warrant  M 

lendar  months.     {  7,  8,  iz.  levy  fuch  coiU  and  damages  by  di 

By  the  29  Geo.  II,  c.  ^^t  if  any  trcfs;  and  for  want  oif  fuffident  di 
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Mian,  cotton,  and  iron  nianUfadures  ^  ;    ill  the  leathern       ^  7- 
■amfiflares  ^ ;  of  workmen  in  the  making  of  hats,  or  in  statutei 
ik  vooOeo,  linaii  fuftian,  cottoni  iron,  leather,  furr,  hemp,  — **<s'<-a- 


trd^  mij  commit  the  party  to  the 
MWOB  {mI,  iur  any  time  not  ex- 
Mill  dne  months,  or  nntil  fads- 
Ifciftillbe  made.  And  the  order 
tf  ftlflOi  flull  be  filial :  and  no  pro- 
llri^p  of  the  jallices  out  of,  or  in 
iriioBs,  fiiiU  be  removed  bj  ecr^ 
0vi^flr  odwrwife. 

%  Ae  30  Geo.  II,  c  la,  if  any 
Mitr  bt  maker  of  any  mixed,  med. 
If,«  vhite  broad  cloth,  (hall  refufe 
*iE|ied  to  pay  to  the  weaver  em- 
it^ bj  him  his  wages  or  price 
IfRed  CO  in  mooey,  vrithin  two  days 
kttifter  the  woik  Hull  be  perform- 
*iad  delivered  to  fuch  employer  or 
^pcribo  on  his  behalf  (the  fame 
kii{  demaxuied  of  I'uch  employer  or 
pfaa  employed  on  his  behalf) ; 
(^fodi  clothier  or  perfon  io  of- 
«>4i|  fluU  forfeit  40t.  to  be  re- 
•Kftd  and  difpofcd  of  a«  by  the  laid 
»^6f  ihc  29  Geo.  11,  c.  3J. 

^  hA  all  payments  to  the  faid 
*>kDeD,  fluU  be  in  money,  and  not 
■ckdi,  Ti^^uali,  or  cnninioditic» ; 
^  tU  Wool  delivered  out  to  be 
^0!^  up,  (hall  be  delivered  with 
^*t^»«ioo  of  the  true  w-ight  therc- 
•;  fit  pain  that  every  offender  in 
cdacf  die  laid  cafes,  (hall  fufcit 
Ue  dkc  vakic  of  w!iat  fluiil  be  due 
•'^durofk  i  and  if  any  fuch  work- 
*a  ibll  be  guilty  of  aiiy  fach  fiaud 
*»todt,  in  ihe  work  by  him  done, 
aeftaUaolwer  double  damages.  ^  3. 

Aad  ^  wages,  demands,  frauds. 


and  defaulu  of  labourers,  in  the  faii 
manufaduresy  concerning  work  done* 
ihall  be  determined  by  two  jailice«, 
who  nuy  fummon  and  examine  wit- 
neffes  on  oath :  Perfons  aggrieved 
may  appeal  to  the  fe£ions  to  be  hold* 
en  next  after  notice  of  the  order  of 
die  faid  two  juftices:  and  if  the  fef* 
lions  give  judgment  againft  the  ap« 
pellant,  they  ihall  order  him  to  pay 
fuch  cods  as  to  them  ihall  feem  meet* 

1  And  all  payments  to  workmen 
employed  in  the  (aid  manufa^ores 
Ihall  be  in  money,  and  not  in  goods, 
except  by  their  own  requeft  and  coo* 
fent ;  and  all  materials  delivered  Out 
to  be  wrought  in  fuch  manofadurcs 
Ihall  be  delivered  with  a  declaration 
of  the  true  weight,  quantity,  or  tale, 
thereof;  on  pain  of  forfeiting  to  fuch 
manufa^urer  double  value  of  what 
ihall  be  due  for  his  work ;  and  if 
fuch  labourer  or  manufa^urer  ihall 
be  guilty  of  any  fraud,  abufc,  neglcd, 
or  default,  in  the  work  by  the  under- 
taker t(i  be  done,  he  ihall  anfwer  to 
the  owner  double  damages.  }  6. 

'  And  all  wae;es,  demands,  Yrauds, 
abufes,  nof:!c^<i,  and  defaults  of  la- 
bourers and  manufa^ures  in  the  f^id 
trades,  conc<:rning  any  work 'done  in 
fuch  manufadure,  (hall  be  determinedl 
by  two  judices,  who  may  iummon 
and  examihc  witncITes  upon  oath. 
}7. 
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f  7*       and  flax   maiiufa£lures  ^  i  of  workmen  in  the  bone  an 

thread  manufa£lory  ".   There  are  alfo  regulations  refpecUn. 

SCO  LA- the  length  and  weight  of  goods  delivered  out  to  workmen^ 
and  for  detecting  embezzlements^  giving  extraordinai 
powers  to  jufticesP ;  to  mafters  ^.     Indeed  fome  of  thefc  ei 

^  The  mader  ihall  pay  his  work-  months,  uiilefs  fuch  penalty,  aod  t. 

men  in  money,  and  not  otherwifc,  charges  attending  tiie  recovery  thci 

-«ind  ihall  not  make  any  dedudion  en  of,  be  fooner  paid,   itj  Geo.  Ill,  c  4 

account  of  any  goods  fold  or  deliver-  }  i,  2. 

cd  previous  to  the  agreement :   and  And  if  any  money  (hall  be  owiu 

for  the  more  eafy  recovering  the  (aid  to  any  pcrfon  employed  in  the  mal 

wages,  two  juilices  upon  complaint  ing  of  any  bone  or  thread  lace,  So 

(in  three  months,    13  Geo.  .c.  23,)  his  labour,  or  for  the  purchaie^ofaa 

Ihall  fummon  the  party  offending,  fuch  lace ;  the  fame  may  be  rccoverc 

and  for  non-pa)'ment  (hall  iiTue  their  in  like  manner  as  the  afore(aid  poiJ 

warrant  to  levy  the  fame  by  diftiefs;  ty.  j  3. 

and  for  want  of  fuCBcient  diftrcfs,  Perfons  aggrieved  may  appeal  p 

ihall  commit  the  offender  tp  gaol  for  any  fcifions  to  be  holden  witiiio  ft 

fix  months,  or  until  he  (hall  pay,  or  months  after  the  caufe  of  complua 

give  full  fatisfj^ion  for  the  fame,  to  (hall  arife,  giving  fourteen  days  ja 

the  good  liking  of  the  party  grieved,  tice ;  and  the  feifions  (hall  hear  ■■ 

And  every  pcrfon  paying  th::  fame  (inally  determine  the  (ame,  and  ma 

othcrwife  than  in  money,  (hall  forfeit  give  cods  to  either  party,  aod  kt; 

jLol.  half  to  the  informer,  and  half  to  the  fame  by  diflrefs.  $  4. 

the  party  grieved,  by  diftrefs  as  afore-  ^  13  Geo.  I,  €.23;  touching  ck 

Xaid.    2%  Geo.  If,  c.  27,  §  12.  thiers  and  their  workmen. 

"  All  lace  merchants  and  de;ilers  P  As  13  Geo.  Ill,  c.  23 ;  toudnn 

in  lace,  and  all  other  perfons  who  clothiers  and  their  workmen, 

fhall  employ  any  pcrfon  or  peribns  in  And  one  juftice,  on  infbrmtlic 

the  making  of  bone  or  thread  lace,  on  oath,  that  any  pcrfon  is,  or  bfii 

or  who  (hall  buy  any  bone  or  thread  fpc^ed  to  be,  guilty  of  any  tht  i 

lace  of  the  maker  thereof,  (hall  pay  pradiccs  aforefaid,  may  l{£uc  hisilff 

fuch  perfons  for  their  bbour,  and  for  rant  to  the  condable  or  other  ^em 

all  the  lace  bought  of  them,  in  mo-  o(ricer,  or  to  any  churchwarden  * 

ney  only,  and  not  with  goods,  or  by  o'vcrfecr,  dire^ing  him   in  the  Si 

way  of  truck,  or  in  any  other  man-  time  to  enter  into  any  houfe,  flio 

r»er,  either  in  the  whole  or  in  part  j  warchoufe,  or  other  fufpeded  pl»C 

on  pain  of  lol.  to  the  party  grieved  ;  to  fearch  for  and  examine  all  fiK 

by  warrant  of  one  jufl ice  by  diftrcfs  J  bars  and  weights  as  (hall  be  na^ 

for  want  of  fu(!icient  diftrcfs,  to  be  ufe  of  for  tlie  purpofes  before  ^tfl 

committed  to  the  common  gaol  or  tioned,  by  any  fuch  clothier  or  mik 

houfe  of  corre^ion  for  dx  calendar  er  of  woollen  goods ;  and  if  fuch  pel 
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ifiments  go  very  great  lengths  In  favour  of  the  owner.       f  7* 
Thtt  the  14th  of  Geo.  Ill,  c.  44,  authorizes  any  one  juftice  statutes 
to  conTJd  a  perfon  of  falfe  reeling  by  the  oath  of  any  o;!^""**®^'-^- 
titorfs,  even  of  the  owner  of  the  yartt^  who  is  entitled  to  the 
penalty;  '<  which  (fays  Dr.  Burn)  is  a  fingular  indance  of 
^  a  convi£^ion  on  the  oath  of  a  perfon  doubly  intereded  > 
^  vaatljy  both  as  owner  of  the  gooda,  and  as  entitled  to 
"  tk  whole  forfeiture »." 


iikO  ixiteiTupt  the  officer,  be  (hall 

Mi5l    J  7. 

••  Aad  every  tnalcer  of  mixed,  med- 
h^  or  white  broad  cloth,  (hall  pay 
ikeventr  according  to  the  number 
ifprdi,  that  the  chains  are  laid  on 
tknrping  bars,  and  not  otherwifc, 
•pBiof5l.    I  9. 

'  Ai  17  Geo.  in,  c.  56,  {  15 ; 
MRkiog  ^fpntet  between  mafters 
■I  Aeir  workmen  in  the  making  of 
kserin  the  woollen,  linen,  foUian, 
fMM,  iron,  leather,  furr,  hemp,  flux, 
Mknr,  or  filk  manufadurrs ;  which 
ttte  makes  it  **  lawful  for  the 
'  «ner  of  the  materials  to  enter  at 
*i&  feaibnable   hours   in   the  day 

*  liae,  into  the  (hop,  out.houfe,  or 
*«(krplace,  of  any  perfon  cmploy- 

*  ed  bf  him  to  vrork  up  any  the  faid 
'  Btttrials,  and  there  to  infped  the 

*  OGditioo  thereof;  and  if  any  per- 

*  fai  ftall  refufe  to  permit  fuch  en- 
?  ttice  or  tnfpedion,  he  (hall  forfeit 
f  ajfuB  at  the  difcretion  of  the  ]uf- 


**  tices  not  lefs  than  408. ;  to  be  levied 
**  and  applied  as  for  having  nuiterials, 
**  and  not  being  able  to  give  a  fatis- 
*<  fad^ory  account  how  he  came  bf 
«  them.**    Id.  §  ij. 

'  Tit.  Servants,   {  18. 

And  yet  in  £;  gland,  it  (eenu  in 
general  to  be  held  that  a  witnefs  re- 
ceiving part  of  the  reward  is  not  cre« 
dible,  for  "  a  convidion  on  the  game 
adls  was  quafhed,  becaufe  the  in- 
former was  witnefs."— L.Raym. 1545. 
Andr.  240.  And,  in  the  (latute  of 
the  a  Geo.  IIT,  c.  19,  refpcif^ing  the 
game,  it  is  recited,  that  in  profccn- 
tions  on  the  a^  of  8  Geo.  I,  c.  19, 
in  the  courts  at  Wcftminfler,  where 
a  part  of  the  penalty  is  given  to  the 
poor  of  the  parifh,  the  inhabitants  oC 
fuch  parifh  had  been  difallowcd  to 
give  evidence;  and,  therefore,  in  that 
cafe,  to  remedy  the  fame,  the  2lG^ 
gives  the  whole  penalty  to  Uic  profc- 
cutor,  in  order  to  enable  the  inhabit- 
ants to  j^ivc  evidence.  Burn, tit.  Gamv 
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lliishand  and  Wife, 


^  I.       I.  ^  I  ^HE  law  concerning  marriage  is   neceiTary  to  Mf 
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known  by  juftices  of  peace^  who  not  only  arc  com^ 
MAKRiACE  petent  to  punifli  its  irregular  celebration,  but  likewife  occa^' 
MAT^MAi-  fionally  take  cognizance  of  queftions  depending  on  its  leg^ 
^^'  conftitution  or  confequences. 

In  Scotland,  (ince  the  Reformation  from  Popery,  the  hoiy 

band  of  marriage  *^  has  been  as  lawful  and  ftic  as  the  law  ot 

Kindred.     "  God  has  permitted  the  famin  to  be  done*."  ThcMo&i»l 

•flilaw  inft^ti^tions,  therefore,  mud  be  our  text  J  under  which,  netr- 

nefs  of  kin  is  no  bar  to  marriage,  excepting,  ^rflf  hetwttth 

what  a  bar  afccndants  and  defcendants  in  the  direO:  line,  ad  infinitum  $ 

to  marriage  and  idl^^  even  in  the  collateral  line,  either  where  one  of  th^ 

parties  is  kco  parentis y  as  uncle,  grand  uncle,  aunt,  or  gnUKt" 

aunt,  to  the  other  ^  \  or  where  they  are  more  nearly  related 

'  1567,  c.  15.  ever,  upon  manifcfl  fenfc  and  reiibiif 

•b  The  text  (c.  18,  v.  11, 13, 14)  jnen.    our  law  underflauds  it,  by  implication* 

tioDS  only  aunt  and  auDt-in-hw;  how-    to  prohibit  alfo  the  marriage,  z/>»  of 
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tocach  other  than  the  fourth  degree,  according  to  the  com-  coNSTia«- 

fotatioa  of  the  civil  law,  and  the  fecond  according  to  that  ti oh  or 
cf  tbc  canon  law  *  i  and  equally  whether  the  relation  be  by  !L^p^^* 

MAT  lf4a- 

■dead  oieoe,  and  24#y,  of  the  grand-  gree;  uncle  and  nephew  in  the  third, 

Mck  aad  grand-niece,  and  grand-  and  coufini  in  the  ioortii. 

Jephew  and  grand-aont ;  joft  as,  in  The  canon  law  again,  counts  the 

ikdiredliae».wc  extend  the  prohi-  generationt  on  one  fide  only.    Thus 

liM,  which  mientiooed  parents  and  brothers  are  in  the  firft  degree,  and 

dftkn,  to  ail  the  ftfie^i  and  pnmvL  coiiiins  in  the  iiecond.  In  the  nneqml 

hEofEland,  Dr.  Chriftian  lays,  ^  it  line,  that  is,  where  the  one  party  b 

*  is  certainly  true  that  a  man  nuy  nearer  the  common  anceftor  tlian  the 

'  Bvry  hk  grand-aunt.  Oiht,  41.;.'*  other,  it  counts  the  generationt  from 

^ibck.  h.  i»  c  X5,  note  1.)    But  in  the  p^fon  fartheft  removed  from  diat 

teiad  a  man  was  l>e|icaded  for  common  anceftor.    Thus  uncle  and 

anyiag  his  giand-aunt,  even  by  a£.  nephew,  as  well  as  confias,  arc  in  the 

^7;  13  April  161^9  J^in  Weir.  iecond  degree. 

'  A  degree  of  propinquity  is  the  The  canon  law  computation  was 

diaee  there  if  between  two  perfons  ufcd  in  regard  to  marriages  only ;  in 

abted  to  eadi  othte.    This  depends  fucccflions,  the  civil  law  compuutioo, 

■the  anmfaer  of  generatiotts  which  always.  For  which  the  canonifis  give 

iaitkir  rdataon;  £»  that  a  degree  this  whimfical  reafoa,  that  fuccefSon 

■wwnd  far  each  generation.  goes  from  we  pcrfon  to  anatber  per- 

h  tbc  collateral  line,  the  manner  fon ;  whereas  marriage  requires  two 

If  fSMitkig  theic  degrees,  according  perfons,  idea  facti  eammui  imu  in  una 

flihe dvil  law  is  ditferent  from  that  gradu  ewfiiUiire  ptpfoaas,     (Corp.  Jur. 

tfihe  canon  law.    The  dvil  law  Can.  Decret.  II,  Pars.  Cauf. 35,  quxft. 

OHtieach  generation  npward  from  5,  c.  2,  }  i.) 

■1  of  the  parties  to  their  common  At  what  precife  period  the  church 

wdflr,  and  downward  from  the  firft  departed    from   the   civil  law 

ftae  anceftor    to  the  other  party,  compuution  is  not  very  accurately 

wiAiit  coonting  their  common  an-  known.  The  mod  ancient  example  of 

■lor  himfelf.  it  is  faid  to  be  a  letter  of  Pope  Gregory 

Tltt,  iC  there  be  three  degrees  of  concerning  St.  Auguftine  of  Cantcr- 

Ae  •!•  fide,  and  two  of  the  other,  bury*s  miffion  to  England,  written 

i^  Mkfs  rohfions  is  the  fifrh  de-  about  the  beginning  of  the  fcventh 

ptL.  century.   (Smith's  edit,  of  Bedels  Ec- 

Acturdiog  to  tbis  mode  of  comput-  clef.  Hiflory,  App.  N^  6.) 

■Ssa,  there  is  nojuft  degree  of  pro-  In  France,  according  to  M.  Pothier, 

|Hiquity  in  the  collateral  b'ne.    Bro-  there  is  evidence  of  its  having  been 

dkrs  who  are  the  nearell  colbteral  in  ufe  in  the  middle  of  the  eighth  cen- 

tiidicd,  arc  related  in  the  fecond  de-  tury.  (V.  iv,  p.  185.) 
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§  *•       full  or  half  blood  »  ;  by  marriage  or  illicit  intercourfef,  ^ 
Tioii  or      niam  in  cmtrahendis  matrtmonus  naturale  jus  et  pudor  ii^ 
ciendus  eft^  ;   and  by  affinity  as  well  as  confanguinity  *. 
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At    length,    Alexaoder   II,    who  p.  159,   and  ▼.  ii,    p.  29I.)     B 

moanted  the  papal  throne  in  106 1,  as  to  this  provifion  of  the  Atbeai 

in  a  letter  addrefled  to  all  the  bifhops  law,  doubts  have  been  eotertaiQi 

and  judges  of  Italy,  prohibited  the  ufe  The  authors,  and  arguments  ^  a 

of  the  civil  law  computation  in  regard  cm,  are  detailed  'hj  Bayle^  in  \ 

to  marriage,  under  the  penalty  of  ex-  Didionary,  in  the  Uie  of  Cimon. 

communication.    Corpus  Juris  Can.  <>  JL.  14*  {2,  CdeRit.  Niip;BM 

Decree.  II,  Pars.  cauC  is*  qiucft.5,  b.  i,  c.  5,  {42« 

c. »,  ^  X.  Thus  brother  and  fifter,  both  I 

The  ScottKh  ftatute  1567,  15  foK  tards,  can  no  more  intermarry  d 

lows  the  rule  of  the  canon  law,  n^ich  v^en  they  are  both  legitimait; 

**  was  the  common  way  of  comput-  alfo  in  the  cafe  of  other  proiidii 

«  ing  degrees  in  Scotland  at  that  degrees  of  con&nguinity. 

<*  time,  and  continues  to  this  day  ^  Erik.  b.  i,  L  6,  {  9. 

«  among  the  vulgar."     (Erflc.  b.  i,  The  general  rule  is,  that  in  wl 

<^«  6.  §  9  )  *^"  degree  of  confanguinity  a  f 

**  It  is  faid  that  the  canon  law  com-  fon  is  related  to  one  of  the  fpoo 

'*  putation  has  been  adopted  in  Eng-  he  is  related  to  the  other  in  the  iii 

*'  land ;  yet  I  do  not  know  a  (Ingle  degree  of  aflinity.    This  is  fuppd 

"  inftance*'  (Profeflbr  Chriflian  re-  to  be  implied  in  verfe  X4th,  wli 

marks.  Black,  b.  ii,  p.  208)  **  in  which  forbids  connexion  with  the  uad 

**  we  have  occafion  to  refer  to  it.  ^ifc,  **  htcaufc  fit  is  thine  aunC* 

<*  But  the  civil  law  computation  is  of  1^  ^c  canon  law  (jutM  eivUi  fnit 

«*  great   importance  in   afcertaining  fioJe,  fays  Voet,  fed  magisjure  am 

«  who  are  entitled  to  the  adminiftra-  ca ;  I  xxii,  f.  2,  ^  29.)  three  kindi 

**  tion,  and  to  the  diftributive  (hares,  affinity  are  mentioned.  The  firftu 

**  of  intedate  perfonal  property."  from  one  marriage;  the  fccond  fr 

^  Erik.  b.  L  t.  6,  {  9;  Hume,  v.  ii,  txpo  marriages;  the  third  from  fi 

p.  290,  &c.  marriages. 

The  laws  of  many  nation^,  how-  The  firft  fubGfted  betwixt  OIM 

ever,    on   the  matter  of   marriage,  the  fpoufcs  and   the  other's  «s« 

made  a  diftin^lon  between  half  and  guinii ;  the  fecond,  was  tliat  id 

full  blood.    The  Athenian  laws  aU  which  the  can«nifts  imagined  to  ( 

lowed    marriages    between    brother  fid  betwixt  one  of  the  fpoufet 

and  filler  by  the  father*s  ilde ;  but  the  affnet  of  the  other ;  and  the  tl 

not  between  brother  and  (ifter  uter.  was  that  which  was  imagined  to ; 

ine :  whereas,  in  the  latter  cafe,  the  fift  between  one  of  the  fpoufei« 

Spartan  laws  permitted  it,  but  not  in  the  other's  ajjiius  of  the  fecond  ki 

the  former.   (Potter's  Antiquities,  v.  i,  For  cxarrplt— Tiiius,  by  mmn 
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hisoidytiie  fpoufes  themfelves  that  are  connefled  by       )'• 
ainitj  with  the  confanguinei  of  each  other.   The  coft/artguinei  tion  or 
of  the  one  ipoufe  arc  qpt  connefi:ed  by  affinity  with  thofc  of  ^***'^°* 
ik  other.  Hence  a  father  and  fon  may  marry  a  mother  and  may  mas* 
dnghtor;  or  two  brothers  two  fiftcrs  5  or  a  man  tlte  widow  *^' 
if  hb  bfwker-in-law  ^  or  a  woman  the  widower  of  the  fifter  of 
4  lerbroAei'swife. 


I 


trnfimit,  becomes  ftq>fatber  to  her  Children  were  indeed  exprefily  forbid 
iUn\  ibo-iii-Iiw  to  her  parents;  from  marrying  thefr  fathen'  coDcu- 
iMkMn-Iaw  to  her  hrothers.    Bat  bines.  But  in  thofe  days  con^nbinage 
itheficp-fiao,  or  father-in-law,  &c.  was  recognized  by  the  law.At  thefame 
9mjt  Titias  waa  fuppofed  to  be  re-  time,the  marriage  of  a  woman  withthe 
MtotiMtr  wiTes  by  affimey,y2nu»-  father  or  fon  of  the  fame  perfon  with 
<|Mffi^  which  arofe  from  rw«  mar-  whom  before  (he  had  been  criminally 
ifOt  fix.  Tititis*t  own  marriage,  conneded,  would  be  too  repugnant  to 
adtbtofhisilep-fon  or  father-in-  ihe  ftelings  of  nature,  to  be  permit- 
In  ted  in  any  civilized  country,  and  hr 
hfib  maaner,  if,  on  the  death  of  lefs  among  a  nation  fo  religionily  ob- 
l*lcp-fiim  &c.  the  widbw  (hould  fervant  of  propriety  with  regard  to 
tirj,tbere  then  took  place  between  matrimonial  connexions  as  the  Ro- 
Ttm  and  fuch  hufband  affinity  of  mans.  But  the  canon  law  carried  the 
htHrJkJndt  which  arofe  from  tbres  matter  to  the  contrary  extreme,  put- 
>nia|ei:  viz.  ift,  his  own;  2dly,  ting  baftard  and' legitimate  affinity 
iidep-feo's;  jdly,  that  of  his  dep-  on  the  fame  footing.    Thi$,  however, 
fai'i  widow.  was  corrcOcd.     Amidft  other  im- 
Thele  three  different  claffcs  of  affi-  provemcnts,  the  Council  of  Trent,  in 
litfwercloDg  confidered  by  the  ca-  the  cafe  of  baftard  affinity,  limited 
M  bw  equally  with  confanguinity  the  prohibition  to  the  fecond  degree, 
akir  to  marriage.     Bu(  the  fecond  that  is,  coufin-gemuins;  while,  in  the 
lad  diird  kind  were  afterwards  aboU  cafe  of  lawful  affinity,  it  extended  to 
iftcd  by  the  Lateran  Council  j  (apud  the  fourth. 
Mabil  MuiicDm  ItaL  tom.ii,  p. 5  76.)  In  puniihing  for  inceft,  our  courts 
£Ten  in  popifli  countries,  therefore,  of  juftice,  even  after  the  Reformation, 
IS  veil  as  with  ourfelvcs,  the  only  adopted  the  feverc  view  of  the  canon 
%edes  recognized  is,  affinity  of  the  law.  Which  fevereconflru £iion,how- 
§Ht  kind.  ever,  did  not  govern  two  of  the  lateft 
Whether  affinity  arifes  from  an  il-  cafes.  See  the  whole  decifions  on  this 
idt  intercourfe,  has  given   rife   to  fubjedt  dated  by  Mr.  Hume,  whoen. 
Bccb  difcuffion  and  numerpus  dif-  tcruins  doubts  where  tliere  be  any 
dnAions  among  lawyers.    The  civil  juft  principle  for  fuppoQng  any  fuch 
Jaw  does  not  afford  any  ezrrefs  text  relauonlhip  to  refult  from  vaga  vt* 
^demning  the  marriages  cf  ptrfons  nut, 
cooncdcd  only  by  baftard  affinity.  4 
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J  t.  The  lawfulnefs  of  one  marrying  his  fifter«in*law  bair fotie 

A  RiAGi  ^.^^^  j^^^  ^j^^  fubjeft  of  doUbt  and  controvcrfy.    The  lip 

faical  law  contains  no  fuch  exprefs  prohibition  \  b^t  it  iisai 
to  imply  it  "^^  And  to  ufe  the  words  of  Paului,  on  anolli 
occafion,  i//  re  dtwia  certius  et  tnodefiius  eft  b^jufmci  mfA 
ahftinere^.  Our  pra£lice,  accordingly,  holds  fuch  m;|xiriag| 
unlawful.  The  intercourfe  of  perfons  Handling  in  that  ^ 
grcc  of  relation  to  each  other,  has  been  puniihed  as  inceft' 
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During  the  Popifh  fuperftitlon,  ai^other  obilacle  to  burfi 
marriage,  arofe  from  what  was  termed  fpirttual  affinity,  fil 
Iflkkjr  lf|0»  that  fubfiding  betwixt  the  perfon  baptised,  on  4>^  4) 
hand,  and  the  perfon  who  baptlRd.  him,  and  alfo,  hi*  gfRJ 
father  and  god*mother  on  the  other ;  2ip,  between  the  pM 
fon  who  adminidered  baptifm,  and  the  god-father  and  |l 
gpd-mother  on  the  one  band,  and  the  natural  parent  of  A 
perfon  baptized  on  the  other ;  3/19,  between  the  pcrfoa  h|| 
tized  and  the  children  of  the  god-father  and  god-modMij 
4/^,  between  the  god-father  and  god-mother.  The  two  B| 
were  aboli(hed  by  the  Council  of  Trent. 

Marriage  cannot  be  entered  into  by  perfons  already  nuP 
ried,  for  this  would  be  the  crime  of  bigamy;  nor  byifli 
potent  perfons;  nor,  in  general,  by  thofe  who  cannot  con(b|| 
as  lunatics,  uiilcfs  during^ a  lucid  interval ;  ideots,  and  p0 
fons  under  age,  though,  in  the  latter  cafe,  (hould  they  al 

d  The  marriajrc  between  a  woman  was  exprcfrly  ordained  to  marrfll 

and  her  huiband*t  brother  i»  cxpref>-  brother's  widow.  (Deut.  c.xxV|  fj.] 

ly  prohibited,    (ver.  i6ch.)     But  the  But  that  was  a  fpecial  ezceptioii  fiv 

bviband's  relation  to  hi*  wife's  Hftcr  a  particular  purpofe,  and  rather  Cfli^ 

h  identically  the  fiime  with  that  of  firms  the  general  rule.     In  that  oft 

the  wife  to  her  kuibaod's  brother,  the  firft  born  was  confidcied  tlieduV 

The  prohibition  in  this  cafe,  there-  of  the  defund,  and  inherited  hiftfV' 

tore,  fiands  on  the  fame  footing  with  tune. 

that  of  nncle  and  niece  ;   which  in        ^  Ff.  1. 14»  {  3 ;  De  Rit*  Ki^ 
like  manner  is  forbidden  by  implicit-         f  Hume,  v.  ii,  c.  z8. 
tioa  ri.iy.  In  one  cafe,  indeed,  a  man 
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katt  on  arrifiog  at  puberty,  a  fecond  celebration  is  not  re-  uaAjacc 
fitte.  If  one  of  the  parties  ihould  be  under  pupillarity,  and  "^^^^^ 
ittAaot  2gtf  eren  the  latter  alfo  may  refile;  for  both  twsek, 
wJk  be  bound  or  neither. 


wiroM. 


K  **  Thb  prefent  confent,  whereby  they  accept  each 
*  other  for  hufband  and  wife  ^,  ^  conftitutes  a  marriage : 
Tcf  Ae  public  folemnity  is  a  matter  of  order,  juftly 
'■liiodiiced  by  pofitive  law,  for  the  certainty  of  fo  import* 
'att  a  contrail  ^.^  But  it  is  **  not  eflential  to  marriage. 
'Ikaoe  arifes  only  the  diftin&ion  of  public  or  folemn, 
'lid  private  or  clandeftine  marriages  K"  Both  are  equally 
idU.  But  the  former  alone  are  approved  of;  the  latter  are 
[Ibmtenanced  and  puniflied ;  though  **  they  cannot  be  de- 
'dsned  void  and  annulled  ^0^  Juft  as  the  ancient  church 
pUU  to  iktffi  fuch  marriages,  while,  nevcrthelcfs,  it  held 
i«  article  of  £uih  to  believe  that  they  truly  conftituted  the 
fummU  rftnarriage  K 
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Confent 

conftitutes 

marriage. 

Public 
folemnitj, 

matter  of 
order  only  ^ 
not  eflen- 
tial. 

Clandeftine 

marriage 

Talid. 


However,  our  law,  notwithftanding  its  inclination  in  fav« 
«r  of  marriage,  puniihes  clandeftine  and  irregular  marriages 
If  puns  and  penalries ;  but  careful  not  to  confound  what  is 
ttdcDtal  merely  with  what  conftitutes  a  marriage  in  /otq  ft^u^rctaTus 
t^  it  holds  fuch  marriages,  to  every  eftefb,   as  valid  as  the  ancient 
Aeiioft  regular.     And-fo,  too,  flood  anciently  the  law^*^"^^'* 
dhnghout  all  Chriftendom ;   till  pofitive  enactments, — in 
ftte  countries  fooner  and  in  others  later,  in  fome  more  and 


f8hir,1>.i,t.4t§6. 


ilbid. 

<  JLet  amifcs  cUndcftint,  c*eft  i 

dbe^  cess  qui  ne  font  pas  contradcs 

m  bn  d^EffiStt  mais  fecrctement, 

fvJ^mftUm  dt  pr^emu  continuercnt, 

MJoHBdepnisi  £trc  regard^  commc 


valables,  ils  ctoient  encore  regardcs 
commc  telt  au  temps  du  Concile  de 
Trente;  ct  ce  Concile  Ta  m£me  jufqu* 
a  f  rapper  tCanatbime  ceux  qui  nieroient 
que  cei  mariages  fuflent  de  Trais  ma- 
riages,  tant  que  TEgliie  n*apasen. 
core  jug6  4  propos  de  let  declarer 
nnls,  quoiq*elle  Us  aii  toujourt  iit^u 
Pothier,  t.  3,  p.  290. 


ao2 


Of  the  Police. 
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§  s*      in  others  lefs,— changed  and  corrupted  the  princiiilet 
»N  or     however,  with  us,  happily,  remains  entire  ttiiL 
REiAcx  xhtn^  with  us  may  be  conftitutcd  validly — 


cr 


<c 


cc 


— CONSENT      ly?,  Bt  "  any  contra<a  made  per  verba  de  pre/entiy  or 
»»NTi/      **  words  of  the  prcfent  tenfe.     The  matrimonial  unioQ 
*^  be  accomplifhcd,  not  only  without  any  aififtance  of 
"  gion  or  the  church,  but  even  without  the  ufe  of  anjt 
pointed,  civil  form;    fo  the  couple  themfelyes, 
unauthorized  by  the  will  of  parents  or  guardians,  dQ 
plicitly,  fully,  and  deliberately  confent  *."    This 
of  parties,  therefore,  <*  may  be  exprefTcd  before  a  cifUl 
**  giftrate,  or  even  before  witnefies ;  or  declared  'm, 
^'  provided  the  writing  is  fo  conceived  as  neceilariiy  toi 
ITieconfent  "  port  their  prefcnt  confent  V     But  fuch  private 
tree  &c.     ^^^  have  been  freely  emitted  and  feriouily  intended  by 
parties  to  conftitute  a  marriage.     From  a  dctc&  in  thik\ 
ticular,  it  has  been  found  that  a  marriage  was  neitha 
ftituted  by  a  written  acknowledgment  ^ ;  nor  by  a  feries 


*  Home,  Crimioal  law,  v.  ii,  c.  20. 
b  Erflc.  b.  i,  t.  6,  {  5,. 

*  2S  June  1781,  M'lnncs  againft 
More.  In  this  cafe,  the  commiffarics 
and  the  court  of  fcflion  found  the 
marriage  proven.  But  it  appeared 
that  the  man,  at  the  woman's  dcfire, 
had  copied  over  and  figned  the  ac- 
knowledgment, not  for  the  purpofj 
tt{  making  a  marriage,  but  for  a  dif- 
ferent purpofe  undcrftood  between 
them.  It  was  on  this  ground  that  the 
interlocutors  were  revcrfcd,  as  ap- 
pears from  the  judgment  of  the  houfe 
of  jwers.  «  It  is  declared,  that  the 
'*  written  acknowledgment  is  not  fuf- 
*'  ficient  proof  of  any  marriage  or 
**  matrimonial  contra<Sl  having  paiTed 
**  between  the  purfucr  and  defender; 


(C 


(( 


(( 


u 


**  and  It  is  therefore  ordered  wbA* 
<*  judged,  that  the  interlociitfln< 
*<  plained  of  be  reverfedj  and 
'*  the  court  of  feflion  do  remit 
<*  caufe  to  the  commiflaries,  witk^K: 
**  retSions  to  find,  that  the  Aid 
ten  acknowledgment  is  noc 
cient  proof  of  any  marriage  or  ] 
<*  trimonial  contrad   having 

between  the  purfuer  and  defendtfi  "[^ 
a^d  to  proceed  accordinglf.**  ^^ 
So,  too,  in  the  cafe,  Taylor  tff.Kdb|^ 
Feb.  16, 1 786.  There  were  rootnlde'.^ 
clarations  in  writing,  which  die  ctfU  ^ 
mi0aries  found  fufficient  to  conflitwc  l^ 
a  marriage.  But  the  court  were  midl  >> 
divided ;  and,  from  the  Faculty  rcpocii  >. 
it  appears  that  not  one  of  the  jwlgi(  ; 
cxprcfl'ed  any  doubt  that,  by  the  lur 
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Jmoi  ftcm  tlie  parties,  addrefied  to  each  other  as  hufband      S  ^ 
ad  wife,  together  with  a  verbal  acknowledgment  before  wit-  tion 


ow 


«fe^j  nor,  in  more  than  one  cafe,  even  by  the  regular  per-  "'»*»»AnK 

/  r     t  1  t  .  — CONIKMT 

fliBuoce  of  the  cerenx>ny  by  a  clergyman  ^  \  nor  by  mar-  de  pt'x. 


8XNT1. 


VMtla^,  confenC  onde  t  marriage 
Ih^  finom  the  circumftancei  of  the 
#b  tlie  auoority  coniidercd  tlie 
•rilif,  as  meant  bf  the  defender,  to 
%i^Bo  more  than  **  her  willing- 
'BC& merely  to  anter  into  a  regnlar 
"Mirage  with  the  purfuer;'*  and 
ibtadther  of  the  parties  underfiood 
fladehes  to  be  married  perfons. 
todUiTiew,  it  appears  to  have  been 
^Mihchoafe  of  peers  rererfed  the 
ifieriocotor.  Their  judgment  was  as 
linn:  *  It  is  declared,  that  the 
'tatfetteninfifled  on  in  thispro- 
'  ftb,  6giied  by  the  parties  refpec- 
'liic^  and  mutually  exchanged, 
'  Vtre  mat  intemJtJ  by  either^  or  undef' 
^fimHy^dBtrf  as  a^nal  agrtemcHt, 
'  BK  was  it  fo  underfiood  or  intend- 
■  cdthat  they  had  thereby  contra^. 

*  fid  the  fbte.of  matrimony  or  the 
'  idMioa  of  huiband  and  wife,  from 
'the  date  thereof;  on  the  contrary, 
*twas  ciprefsly  agreed  that  the 

*  fine  (bonld  be  delivered  up ;  if  the 
'pvpofe  they  were   calculated  to 

'  'ferre,  proving  unuttainable,  fuch 
'  tiivery  be  demanded ;  which  lad 
'acstioDed  agteement  is  farther 
'fnted  by  the  whole  fubfcquent 
"  coodad  of  parties :  therefore,  or- 
"  dcred  and  adjudged  that  the  inter- 

*  Jscutors  cooiplaiiied  of  be  rcverfed, 

*  nd  that  the  court  of  feflion  do  re- 

*  mk  to  the  conmiiflaries  to  aflbilzie 
'  tan  the  declarator  of  marriage.** 

4  Dec  6y  1796;  M'Lachlan.    In 


this  cafe,  at  firfl,  the  marriage  was 
foimd  to  be  proven;  which  interlo- 
cutor was  afterwards  altered,  under 
the  very  particular  circumftancet  of 
that  cafe,  the  court  did  not  think 
there  was  fufficient  evidence  of  a  real 
dtpreftntl  matrimonial  conlent.  It  was 
generally  admitted  that  had  there 
been  confunmiation,  it  would  have 
been  decifive  in  favour  of  a  marriage. 
In  fo  nice  a  cafe,  that  circimiftauce 
would  have  turned  the  balance. 

^  June  29, 1 756 ;  Cameron  againft 
mifs  Malcolm.  «  A  perfon  having 
**  planned  an  advantageous  match  for 
<*  his  fun  with  an  hcirefs  juft  turned* 
**  of  twelve  years  of  age,  brought  the 
"  parties  together  at  fupper  in  a  rc- 
•*  lation's  houfe,  where  the  young 
**  lady*s  mother  was  like  wife  pre- 
"  fcnt.  A  clergyman  was  introduced, 
**  the  match  propofed,  and  upon  t-he 
««  mother*s  leaving  the  room,  the 
"  ceremony  was  performed,  and  the 
**  parties  fubfrribed  marriage-lines. 
**  On  the  mother's  return  to  the 
*<  room,  a  bedding  was  propofed,  to 
**  which  the  mother  objeded ;  and  a 
<*  difputc  taking  place,  fhe  carried 

her  daughter  home  with  her.  In 
'  a  declarator  of  marriage,  the  com- 
"  miflarics  found  the  marriage  pro- 
*<  ven;  but  the  lord»,  taking  into 
*<  coiifideration  the  whole  circum- 
"  fta  'ces  of  the  cafe,  altered  that 
**  judgment.**— Di<ft.  vol.iv, tit.  Proof, 
p.  171. 
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ao4  Of  the  Police.  Be 

coNtTiTu-  ^i^ge  contrafis,  though  the  parties  therein  profefs,  di 

MA Muai  ^®  ^^^^  ^**  ^*^'  refpcaivcJy  for  huftand  and  wif< 
:oir.       real  meaning  appearing  fufficiently  from  their  likewi 
ing  tbemfelves  to  celebrate  a  marriage. 


fllTT. 


— F»oMi8E      ^dly^  Makriage  may  be  validly  conftituted^  "  ii 

LA.    ° ^*  **  cohabitation/^  verba  defuturo  alfo  ^~     Or,  in  tl 

of  lord  Stair,  <*  by  natural  commixtion,  ^here  th 

<<  been  a  promife  or  efpoufals  preceding,  for  thereii 

/    V  fumed  a  conjugal  confent  de  prefenti  C* 


|n  the  cafe  of  Allan,  fchoolmaftrr  ling  of  damages  merdf,  fli 

in  Edinburgh,  agAinft  Anne  Young,  a   proceft  before  the  con 

in  1773,  aiimilar  decifion  wat  given,  'which,    however,  was  di 

The  marriage  ceremony  had  been  re-  till  1751.    In  the  interval 

^alirly  performed  bf  a  clergyman,  openly  married  Anne  Gi 

and  the  girl  turpe4  twelve  years  of  without  proclamation  of  bai 

age ;  but  ihe  was  under  Allan*s  care  cohabited  z^  man  and  wi 

at  a  teacher;  and  it  appeared' from  child  was  bom.    Thereafi 

the  proof,  that  undue  influence,  and  brought  a  new  procefs,  li 

a  tram  of  fraud  and  impofitlon  had  the  promife  and  copula,  am 

been  ufed  in  order  to  obtain  her  con-  ing,  imo,  that  ihe  and  Grini 

fent.  In  thefe  cafes  no  confummation  be  declared  married  peric 

had  taken  place.  their  child  lawful;  3dly,  th 

t  Black,  b.  i,  c  15,  in  fpeaking  of  entitled  to  obtain  a  divorce  1 

the  law  of  England,  which,  before  of  his  connexion  with  Ani 

the  marriage  a6b,  vras  nearly  the  fame  who,  on  the  other  hand, 

whh  our  own.  declarator  of  her  marriage, : 

K  B.  i,  t.  4»  f  6;   ^^  S<^  ^  ^  cd  that  (he,  and  not  Alifoi 

t.  6,  I  4.    Lord  Garden(lon*s  MS.  lawful  wife ;  ihe  argued  tl 

tit.  Marriage ;    where  his  lordfliip  mife  and  copula  did  not  cc 

adopts  the  above  paiTages  from  lord  marriage,  but  rebut  integri 

Stair,  as  to  conlent  dtprefcnti  and  pro-  the  party  in   an  adion,  1 

mife  turn  copulm^  coofUtuting  a  mar.  oblige  the  other  to  compki 

Tiage.  ''i^gc.  The  conmuifaries  dec 

A  very  ftrong  iofUnce  occurred  of  fon  Fennycook  and  John 

the  cSbSl  given  to  marriages  of  this  lawful  huiband  and  wife, 

hft  defcription,  15  Dec.  1751,  All-  child  a  lawful  child.    TIm 

fba  Pennycook  againft  John  Griqton,  /eflion  affirmed  the  judgme 

and  Anne  Graite.  Alifon  bore  a  child  of  limilar  hardihip  occunti 

to  John  GrintoD,  and  concluding  for  land.  **  A  contraft^  vvrii 

aliment  to  the  ckildt  and  zooL  fier-  «  tm^rt  ufed  to  be  coofidi 
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^j,  ^  MiRRiAGE  18  prefamed  or  inferred  from  cohabit-      $  t. 
*  tton^  or  parties  lirtng  together  at  bed  and  board,  joined  t,om  '^^* 


or 


*  to  tbe  parties  being  baiitef  or  held  and  reputed  man  and  marbjaok 
^  wife  K^  If  the  cohabitation  take  place  abroad,  no  tnore  uTATtoN. 
tftQ  will  be  giTcn  to  it  here  than  it  would  have  had  in  the 

iSDsotrj  where  it  happened. 

Eten  in  England,  indeed,  long  cohabitation  and  repute 
fdaxae  a  nuiniage.  In  like  manner,  in  France,  before  the 
Icfolotion,  marriages,  celebrated  by  any  other  perfon  than 
iifnpre  cure,  or  by  orders  from  him,  were  null.  Yet  fuch 
fKftions  were  not  liftened  to  after  any  conCderable  inter- 

LoidKames,  in  his  ttzGt  on  the  form  of  completing  mar- 
life  by  the  law  of  Scotland  ^,  fays,  '^  in  Scotland  this  pro- 
'damation''  (bans)  <<  is  ufeful  for  the  greater  folemnity^ 

*  nd  to  give  opportunity  for  obje£iing  to  the  marriage ; 
■  bat  theprie/Ps  hleffing  appears  to  he  the  only  folemmtj  that  is 

Lord  Kames  thus  admits  that  no  civil  form  is  eflential  to 
knKdtty  of  marriage ;  but  he  conGdcrs  the  prieft's  blef- 
fagindifpenSble. 


*  eoddiaftical  courts  ip/u^i  matrimo- 

*  fimj  aod  if  either  party  had  after- 
*ntdi  married,  this,  as  a  fecond 

*  mtmgt,  would  have  been  annuU- 
'cd  a  the  fpiritual  courts,  and  the 

*  frt  coBCnd  enforced.    See  an  in- 

"iaoeof  it  410,  ap.    But,  as  this 

**  fre^Ofigement  can  no  longer  be 

'  cvried  imo  effeA  as  a  marriage,  I 

*  think  we  mxf  now  be  affared  that 

"  k  win  oerer  more  be  an  impedi- 

*  mem.  to  a  fobfeqvent  marriage  ac- 

f  taaXtf  fiklem&ifcd  and  confummat- 


«  ed/*— Chriftian's  Black,  b.  i,  c.  ij. 

Note  3.    See  Cochran  againft  Camp- 

beU,  App.  III. 

h  Eiflc  b.  i,  t.  6,  §  8. 
i  The  anfwer  was,  **  1/appeIIant 
etoit  indignc  d'etre  ecout^  et  re9a' 
a  entrer  dtos  la  difculfioii  qu'il 
alleguoit ;  et  qn'on  devoit  pr^fufaie'r 
que  les  chofes  s*etoient  pafles  dans 
Ics  relics."— Pbthicr,  dc  Droit,  t.  ill  * 

p.  297.  '  ^ 

«  Blucid.  art.5. 
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{  %.  The  opinion  of  fo  learned  and  ingenious  an  authors  i 

T  wH^'f  "'  point  of  fuch  intcrcft,  is  entitled  to  particular  attention.  I 
MA^tLiAQK  no  difrefpe^  to  lord  Karnes  to  examine  his  do£lrine^  He  ( 
precated  nothing  fo  much  as  ^'  excefs  in  deference  to  the  a 
"  thority  of  men  of  eminence  *»."  He  profeffed  it  to  be  I 
*'  intention  only  to  give  examples  of  reafoning  free  from  t 
**  fhackles  of  authority ;"  "  wifliing,  hoping,  to  roufe  d 
**  fpirit  in  others  *^."  That  philofophical  lawyer  placed  1 
fame  on- another  bafis  than  the  number  of  implicit  followt 
or  the  pra£tical  juftnefs  of  all  his  opinions :  He  truly  pi 
diftcd  that  our  bar  would  "  be  indebted  to'*  him  "  t^ 
Sox"  his  "  errors  **.'' 

Lord  Kames  obferves,  that  **  marriage  required  no 
*^  lemnity  before  the  time  of  Pope  Innocent  III.  The  bri 
•'  groom  went  to  the  houfe  where  the  bride  lived,  and 
«*  her  home  to  his  own  houfe ;  by  which  fimple  form  tl 
*'  became  man  and  wife.     But  a  ceremony  fo  flight,  gtii 
**  rife  to  many  queftions  about  marriage,  both  with  reg; 
"  lO  the  parties  and  their  iflue,  marriage  in  the  church 
*^  fore  the  pricft,  was  eftablifhed  as  an  ejfcntial  folemnit 

Antiquity       The  Celebration  of  marriage,  in  facie  ecclefia^  and  the  pric 

**ii  w  ff*^  blefling,  were  of  much  greater  antiquity  than  the  times 

Innocent  the  third.      TertuUian,  in  the  fecond  and  th 

century  %  St.  Ambrofe,  in  the  fourth  ^,  and  in  the  fifth  o( 


b  Preface  to  Elttcidatioo,  p.  x.  .Virgil  of  Saliibury  (his  19th  kH 

c  ibid.  fpeaking  of  the  unlawfulnfifs  ol  Gh 

d  Ibid.  tians  marrying  infidel>»  that  iatlier 

^  **Underufiiciemus,**raythe,«ad  preflet  himfelf  at  follows  1  **-  Qi 

<*  enarrandam  felicitatem  ejus  matri-  '*  ipfum  conjugiam  v^atmmt  fim 

*<  monii  quod  ecdclia  coociliat,  con>  t*  tali  et  htnedi^iw*  faa^ficari  ci| 

*<  firmat  oblatio,  ohftguat  btneJiQio'*  ^  teat    quomodo    poteii  c^njifj 

'—Lib.  ii,  ad  Uxor,  c.  8.  '*  dici  ubi  noa  ed  fidei  concordia 

f  Thus,  in  one  of  bii  letters  to  St. 
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mjhjfe  Innocent  the  firft  «,  all  fpcak  of  the  priea's  blef-  contTiru- 
ii|i  as  ufuallj  taking  place  in  the  cafe  of  chriftian  mar-  tiow  or 


MARMAGE. 


BiTT  it  was  merely  a  pious  ufage,  by  no  means  neceflary  its  import 
Mtk  marriage,  which  was  validly  contrafted  by  the  con«°°^°"*^^ 
fat  of  the  parties,  teftificd  by  their  relations  to  whom  they  validity, 
bd  declared   it,    rtfi  Pompa    aliaque    nuptiarum    celebritas 
miUatwrK 


Lord  Eames  farther  obferves,  '^  that,  among  the  proteft- 

*  ants,  marriage  is  not  held  to  be  a  facrament ;  from  which 

*  it  has  been  raihly  inferred  that  there  is  no  neceifity  for  a 
'  minifcer.     But  this  is  an  erroneous  opinion  ^" 

NErrHEii  is  this  exprefled  with  his  lordfliip's  ufual  accu*  The  facn- 
ncjr.    For  even  where  marriage  was  confidcred  as  a  facra-  J^j— 
■cot,  ftill  the  prefence  of  a  minider,  thbugh  cuftomary  and  required  no 
ifprored  of,  was  not  deemed  eflential  to  its  validity^  ei-^ 
ikr  citilly  as  a  contrafl,    or   fpiritually  as   a  facrament. 
This  appears  from  a  very  unexceptionable  witnefs.     Pope 
Kichoias  I.    being  confulted  upon  this  very  point  by  feme 
GfCGians,   diftinguifhes  what  was  ufual  and  proper  from 
vbt  was  eflential.  The  ufual  folemnities  he  defcribes,  add- 
ing Jicque  demum  benediBionem  et  velamen  coelefte  fufcipiunt, 
Bot  he  remarks  that  thofe  folemnities  were  not  effential, 
concluding  as  follows :  **  ac  per  hoc  ftifficiaty  frcundum  ieges^ 
^fJiu  eorum  conjenfus  de  quorum  conjUn^iombus  agitur  *." 


I  Hit  holioeft  fpeaks  of  the  «<  be- 

'  9t£Hi§  piM  per  fa<erdottm  nuhfiitibus 

'kftMittrr  £pift.II,§6,apudLab. 

to'  Coocilia,  t.  ii,  p.  II51. 

^  Cod.  de  Kuptiit,  L  xxii. 

Or,  at  it  b  exprefled  by  Juftinian 

in  Norelle  74th,   r.  4,—'*  Amiquis 

*  f  romnlgatuin  eft  leglhu«,  et  anobis 


*'  ipHs  funt  hxc  eadem  cooflituta,  nt 
«  etiam  nuptias  extra  dotalia  inilnu 
**  menta,  ex  folo  afifcdu  iraleant  et 
•«  ratat  funt." 

i  Ibid.  p.  34. 

*  Refponfa  ad  confalta  Bulgar,  {  5, 
apvd  Labbei  Concil.  t.  viii»  p.  51S. 

04 
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$  is      Now,  it  is  material  to  take  notice,  that  it  was  touchin 
TioN  or    *  facrament  of  marriage  that  the  pope  had  been  confu 
MARRIAGE  which,  thcrcfore,  he  muft  have  been  fpeaking  of,  wh< 
faid  confent  alone  conftitutcd  it  ^. 

Such  continued  to  be  tlie  cafe  till  the  time  of  the  c 
oil  of  Trent '  j  which  firll  determined  the  nullity  of 
deftine  marriages. 

Trent?  ^        ^"'^  ^^^  Council  of  Tient  did  not  pretend  to  prone 
a  declaratory  a£t,  founded  upon  any  idea,  fuch  as  th 
lord  Karnes,  of  there  being  ^ny  a  prior e  mcejjity  in  the  n; 
of  the  thing  that  rendered  celebration  in  facie  eeclefi^^  o 
prieft's  ble(rii\g,  elTential  to  the  validity  of  marriage, 
parties  afTumcd  the  reverfe ;  and  concurred  in  putting 
regulation  upon  the  footing  of  the  poGtive  authority  oj 
church  alone.     Nay,  thofe  who,  on  any  other  ground 
this  declaration  of  their  nullity  by  the  church,  pretendi 
^YY*^'V°  ^^'^y  ^^^   validity  of  clandeftine   marriages,    or  man 
tine  mar.     Contracted  by  confent  alone,  without  any  folemnity, 
ilagct  nuU.  declared  by  the  council  to  be  guilty  of  a  damnable  hen 

^  M.  PothkFf  taking  notice  of  this  ous  oppofition  to  their  marriai 

▼ery  paflUge,  fays — ''  Qne  c'cft  du  fo  this  cekbrated  coiracil  was  ] 

**  mariage   confid^r^    comme   facre-  fo  much  divided  on  any  other  i 

*  ment,  que  le  pape  entcnd  parler :  as  this.    Againft  the  motion  f( 

**  c'etoit  fur  ce  qui //•#/ Mfr(^<re^*i/r  cbring  fuch  marriages  nuU» 

^  U  mariage  comme  facremenl^  fue  Us  were  no  fewer  than  56  prelate 

*<  bulgares  Vaxoicnt  confulti.** — Pothicr  anfwcred  by  non  placet*     And 

de  Droit,  &c.  t.  iii,  p.  287.  {Irongly  urged  that  it  was  not  t 

1  The  frequency  of  clandeftine  mar-  on  account  of  the  want  of  folen 

tiages  was  one  of*  the  evils  which  that  to    declare    that    marriage    ii 

couxkH  attempted  to  remedy.  Among  which  at  the  time  had  been,y« 

Tiiiotu  remedies  propofed,  one  was  to  validly  confticuted  by  the  ^  j 

declare  fuch  marriages  null.    As  the  confent  of  the  parties. 

Englifli  houfe  of4:ommons  has  feldom  ^  Tametfi  duhitandum  OMi  efi 

been  adorned  with  more  animated  ek>-  deftini  nutrimonia  libero  conti 

qucDce  thao  on  occaiion  of  the  drenn-  tium  coufcnfu  fafta,  rata  efle  e 
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Thoe&ie,  efcn  in  the  Tcry  a£l  of  declaring  clandeftine  mar-       { %. 


ngesnaUy  this  council^  as  to  the  general  pointy  is  an  au*  ^^ 


CONITITD* 

tikorinr  againft  the  opinion  of  lord  Karnes*  m airuigs 


I.. 


In  annulling  clandeftine  marriages,  M.  Pothier  remarks,  Clergyhive 
tlut  the  council  exceeded  the  province  of  clerical  jurifdic-  °o£TSkk 
am;  for  it  belongs  to  the  fecular  power  alone  to  determine  >'7.<^  ">- 
as  to  the  validity  or  invalidity  of  marriages.  "mnSLtu 

The  Council  of  Trent  was  received  in  many  parts  of  Eu-  Council  of 
iDpe;  where  therefore,  of  courfe,  the  prieft*s  blefling  be-ed^Uw* 
cnx,  dienceforward,  eiTential  to  the  validity  of  marriage ;  ^^^^  >c 
riiile,  in  thofe  countries,  again,  which  did  not  embrace  it,  cd 
tkhw  flill  continued  as  formerly. 

In  France,  however,  where  the  Council  of  Trent  was  not  In  France 
Rcdred,  king  Henry  the  third  judged  it  proper  to  make  a  *|Jj^ " 
fpecial  enactment  annulling  clandeftine  marriages  " ;  which 
Kgulation  was  confirmed  and  farther  followed  out  in  the. 
iiik&qQent  reigns*     In  France,  then,  clandeftine  marriages 
came  to  be  null,  and  the  pricft's  blcffing  neceflary,  vijlatuti. 

In  England,  in  like  maimer,  (Imilar  ftatutes  have  been  in  England 
pflod  5  and  in  particular  the  26th  of  Geo.  II,  c.  33,  common-  fWb»foIemii- 
I7calle4  the  marriage  a£t,  which  Sir  William  Blackftone  fary  viyfa- 
toms  an  innovation  on  the  ancient  laws  and  conftitution  <>.    ''^'' 

In  Ireland,  **  the  marriage  aft,  26  Geo.  II,  never  was 


quamdiu  Ecclcfia  ea  ir-  *'  ordoDzic  que  noi  fujets  ne  pourront 

litaaoo  fecit,  ct  proinde  jure  dam-^  "  valablenicntcontradler  manage  fant 

JmKt  illi,  mt  eot  fjnodus  afiatbe-  **  procjiimations  prcccdentes  ;«-apres 

Ummat  fui  ta  verm  as  rmta  tjf§  ne*  **  iefquels  bans,  feront  ^poufcs  pub- 

lui.  *<  liquement ;  et  pour  temoigner  de  la 

It  paSed  the  24th  (eifion  of  the  "  forme,  y  affifteronc  quaere  t^moins 

coanciL    See  father  Paul's  hiilory  of  **  dignes  de  foi,  dont  fera  fait  regiftre, 

i:;  and  Pothier,  toL  ii,  p.  291.  **  &c.'*—-Pothicr,de  Droit  Civil,  Sac. 

°  It  is  the  40ch  article  of  his  ordi-  1.  iii,  p.  292. 

Bisces  to  the  cHates  of  Blois.  *<  Avons  ^  B.  i,  c.  15,  p.  437. 
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i*'       **  enadied ;  but  certain  a£l8  have  pafled.  particularly  g  Q 

CONITITU-  . 

TioN  OF     ^'  Ilf  c.  2j  and  23  Geo.  11,  c.  lo,  to  invalidate  by  fait 

MARRIAGE.  €€  |hg  ecclcfiaftical  court  (to  be  commenced  within  a  yc; 

<^  the  marriages  of  perfons  having  eftates  to  a  certain  amou 

"  therein  fpecified,  who  marry  under  twenty-one^  widic 

"  confent  of  parents  or  guardians  **.'^ 

^  Brown*s  Civil  Law, Led.  i,p.  13.  ^  a  marriage  at  Oftend,  which  a 

After  taking  notice  of  the  great  **  before  lord  Hardwicke,  who  ord 

comroverfy  concerning  the  expedien-  "  cd  it  to  be  tried  in  the  ecdefiafi; 

qr  of  the  marriage  ad,  the  learned  "  court.  But  the  young  man  cank 

profefTor    fays,    **    The  z€t  is  not  **  agc>  and  the  parties  were  man 

«  fuppbfed  to   extend  to   Scotland ;  '*  over  again ;  and  fo  the  matter  ^ 

««  but  lord  Mansfield  exprcffed  great  "  never  brought  to  uiaL" — Burro 

*«  doubts  upon  that  point.  Reports,  1079. 

But  {  18  cxprcfsly  provides,  "  that  Lord  Mansfield  doubted,  theref 

«*  nothing  in  this  aSt  contained  ftiall  not  whether  the  Englifh  marriage 

'*  extend  to  that  part  of  Great  Britain  extended  to  Scotland ;  but  whethi 

i*  called  Scotland."    Lord  Mansfield,  couple  refident  in  England,  and  | 

therefore,  could  not  have  entertained  pofely  going  to  fome  other  coun 

or  cxpreflkd  iny  fuch  doubt.   Proba-  (no  matter  v^hich),  to  get  marr 

bly  the  learned  profeiTor  alluded  to  an  were  not  to  b€  confidered  as  fiek 

•hiier  di£fum  of  lord  Man&field*s,  when  fraudtm  Ugl^  which  is  agreeable  to 

delivering  his  opinion  in  a  queflion  opinion  of  many  continental  writ 

with  refpcift  to  money  won  at  play  in  on  the  law  of  nations. 

France.     His  lordfhip  faid,  "  1  admit  This  di(lin(5lion  obtained  in  Frac 

**  that  there  are  many  cafes  where  the  "  Tout  ce  que  nous  avons  dit  jufqi 

**  law  of  the  place  of  the  tranfadion  <*  pr^fcnt  fur  la  nuilit^  du  marii 

**  fhall  be  the  rule ;  and  the  law  of  "  c6!6bre  hors  de  la  pr^fence  et  £ 

**  England  is  as  liberal  in  this  refpcd^  *<  le  confentement  du  cur^  des  paiti 

'*  as  other  laws  are.     It  has  been  laid  **  a  lieu,  quand  m^me  le  manage  ] 

<*  down  at  the  bar,  that  a  marriage  in  **  rolt  6te  c^Iebre  en  pays  etran] 

"  a  foreign  country  mud  be  governed  *'  par  des  Francois,  lorfqo'il  pu 

"  by  the  law  of  that  country  where  "  q^e  c'rfi  en  fraude  de  la  hi  quiltyj 

"  the  marriage  was  had,  which  in  "  tf/Z/r— II  en  feroit  autrement  d 

**  general  is  true.    But  the  marriages  "  manage  qu*un  Francois  qui  fe  tt 

.  ••  in  Scotland,  of  perfons  going  from  "  vcroit  avoir,  fans  fraude,  fa  r 

«  hence  for  that  purpofe,  were  in-  **  dence  dans  un  pays  Stranger,  c 

"  (lanced  by  way  of  example.    They  **  n*y  i  pas  d'excrcicc  de  la  reU| 

**  may  come  under  a  very  different  *  catholique,   auroit  contra56  i 

"  confideration,  according  to  the  opi-  "  une  fcmme  catholique,  et  qui  an 

"  nion  of  Hubcru%  p.  33,  and  other  *^^te  c^lebr^  dans  la  cHapelle  i 

"  writers.  No  fnch  tafe  hath  yet  been  «  ambalTadcur  catholique  par  Pau] 

*  litigated  in  England,  except  one  of  *«  nlcr."— Poihicr,  t.  iii,  p.  197. 
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btbofe  countries,  poiitive  en^£lments  Live  altered  the      S^ 

coii*Trn/» 

kvvkichwas  there  formerly  the  fame  as.it  ftill  is  with  us^.  tiom  or 

«  The  intctrention  of  a  prieft,**  judg:c  Blackaone.obferYes,  *»^*"^<='- 

"(oibiemnize  this  contraf^,  is  merely  juris  pc/!iivf\  and  not  ^™Uiw"of 

^  juris  naturalh  aut  divini^'^  thofccoim- 

triea  for- 
merly the 

Im  Scotland,  no  fuch  ftatutes  hare  ever  pafled;  nor  do^^c^it** 
it  adi  againft  clandelline   marriage    interfere  with  its  but  altered 
wSditf.    And  on  the  common  law  of  this  country,  the  ^'^j^^**^ 
CoMcil  of  Trait  could  not  have  any  virtual  operation  which 
it bd  not  in  poptih  countries.     Neither  can  it  be  imagined 
jbt  pievioufly  thereto  the  common,  civil,  or  ccclefiaftical,  law 
of  Scotland  was  in  this  particular  different,  or  (tricter  and 
Bore  fcropulous  than  in  the  reft  of  Chriftendom. 


m  A  REGULAR  marriage  requires  two  folemnities.    The      i  3« 

8M  ii,  that  ita  celebration  be  preceded  with,  banns,  or  pro baniis. 

daimcd*.  Banns  are  a  public  intimation  of  the  intended  mar- 
nap,  and  notification  to  thofe  who  know  any  objections 

Tctthii  principle,  how  juft  Toever        P  Blackflone  fays  exprefsly,  «  that 

■  iWofj,  the  Fnglifli  courts  do  not  *<  any  contradl  n\2dct/^erwtSjd*/>re' 

•ffear  to  ha^e  deemed  it  fit  to  apply  "/«miit  or  in  words  of  the  prefcnt  tcnfc, 

totbecondrufllon  of  a  P.atutc  fo  un-  «  and  in  cafe  of  cohabitation. /*r«fr^^ 

F«P«l*r,  and  of  f::rh  dubioi:*  policy,  •*  de  fvturi  alfo,  between  perfors  able 

>tUr marriage  adt.  Such  marriages  *«  to  contrad,  was, before  the  late  ad!, 

VTBoc winked  at  merely;  the  court  "  deemed  a  valid  marriage  to  many 

'fling**  bench  have  dcci  !cd  in  fav-  «  purpofes.'* — Black,  b  i,  c.  15.      So 

«tr  of  thrir  validity.  "  The  appellant  chicf-juftice  Holt,  in  fpcaking  of  a 

'adrefpoDdent,  both  Englifh  fub-  rnarriage,  per  verba  dt  prrfcMtt,  fay»^ 

*  jedi,  and  the  appellant  being  under  **  this  is  a  marriage,  and  they  cannot 

'^,  rmn  away  without  the  confcnt  <*  puniih  for  fornication ;  but  only  for 

"afbcrgaurdian,  and  were  married  "not  folemnifing  the  marriage  ac- 

"inScotland;  and,  00  a  fuit  brought  «•  cording  to  the  forms  prefcribed  by 

"  ii  the  fpiritual  court  to  annul  the  **  law,  but  not  fo  as  to  declare  the 

■marriage*  it  was  holden  that  the  «  marriage  void.*' — Burn *s £cd. law, 

**  narriage  was  good.** — Compton  &  vol.  ii,  p.  30. 

fiearcrofty  tft  Dec.   1768.    Butler's        *  Banns,  from  ^rf«  Teuton-c,  a  pro- 

Af^/r/icr,  p.  113.  *  clamatioD  or  publication. 
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KEd^LAR    'hereto,  to  divulge  them.    Banns  were  introduced  by  i 

— BAVMs.    Lateran  Council  in   1216,  under  the  pontificate  of  Im 

cent  III.     This  ordinance  of  the  Lateran  Council  1 

renewed^  and  more  particularly  regulated  by  the  Council 

Trent. 

The  fame  ordinance  was  adopted  by  our  provincial  coa 
cils,  held  at  Pertli  in  1242  and  1269.  Though  of  popiih  a 
ginal,  it  was  retained  by  the  prefbyterian  church^.  Tl 
holidays  being  aboli(hed,  the  proclamation  was  requited 
be  made  on  three  feveral  Sundays.  The  prefbyteries  at  fi 
~?r"h  °^  were  in  the  pra£bice  of  difpenfing  with  banns ;  but  have  11 
'  exercifed  fuch  a  power  fince  the  Revolution  *. 


Wll 


The  proclamation  mud  be  made  in  the  parifli  churches 
the  parties.  If  the  ceremony  is  to  be  performed  by  an  epi 
Where  is  <^opal  clergyman,  the  proclamation  muft  be  made  in  the  ep 
the  pro-  copal  congregation  alfo.  Of  courfe,  if  the  parties  belong 
if  the  pari  any  Other  difTeuting  congregation,  the  proclamation  (hoa 
tie«  arc  dif-  jakc  place  thcrc  as  well  as  in  the  pariih  church.     **  A  ccr 

icxiters. 

**  ficate  of  the  clerk  of  the  kirk-feffion,  that  the  banns  wt 
dcaccof  the  "  ^^^y  publiflied,  is  received  as  legal  evidence  that  they  w« 
bans.  **  proclaimed  on  three  different  Sundays ;  not  to  be  trave 

**  ed  by  pofitive  proof  that  all  the  three  proclamations  vn 
^*  made  on  the  fame  day  **."  As  a  part  "  of  the  laudal 
'^  order  and  conftitution  of  this  kirk,"  banns  are  mentiofl 


b  «  In  a  reformed  kirk,**  (ays  the  «  at  the  difcretion  of  the  miaii 

firft  book  of  Difcipline,  "  marriages  **  But  no  ways  can  we  admit  marri 

**  ought  not  to  be  fecretly  ufed,  but  **  to  be  ufed  fecretly,  how  honottn 

**  in  open  foce  and  public  audience  of  **  foever  the  perfons  be.  The  SoiM 

"  the  kirk;  and,  for  avoiding  of  dan-  <*  before  the  noon,  we  think  intbft 

*'  gers,  expedient  it  is,  that  the  banns  **  pedient  for  marriage,  and  it  hfi  1 

be  publicly  proclaimed  three  Sun-  "  no  day  elfe  without  the  coofiQi 

day8,unlefs  the  perfons  be  fo  known  •<  the  whole  miniftry." 

**  that  no  fufpicion  of  danger  can  arife,  ^  Erik.  b.  i>  t«  6}  5  10^ 

^*  and  theo  may  the  time  be  fhortcncd  d  ibid. 


M 
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\&  i66it  C.34 ;  as  they  alfo  are  in  the  ftatute  10  Anne,      f  U 
[he  Genend  Aflembl j  have  made  feveral  ^&s  for  the  l^rAMw s« 
Merrztion  of  this  folemnity.    In  particular,  by  a  re- 
in 1784,  it  was  provided,  "  that  until  perfons  have  S?J?^  ' 
d  for  the  fpace  of  fix  weeks  complete  within  a  par-  tlce  of 
icy  arc  not  to  be  confidered  as  refidenters,  nor  entit-  "^ 
proclamation  in  the  church  thereof,  but  muft  be  q^^** 
imed  In  the  church  of  the  parifli  where  their  ardU  Affembljr, 
efidence  was  previous  to  their  propofed  marriage. 
hat  no  precentor  or  feflion  clerk  (hall  grant  a  certi- 
of  proclamation  in  behalf  of  any  parties,  unlefs  he 
tcft,  upon  proper  evidence,  for  which  he  fliall  be 
rable,  that  they  have  refided  for  the  fpace  of  fix 
within  the  pariQi,  that  they  are  unmarried  perfons, 
)t  within  the  forbidden  degrees  of  confanguinity  **." 


ther  requifite  is,  that  the  marriage  be  celebrate  by  — "le- 
daly  authorized  by  law ;  that  is,  either  a  clergyman  j^^^^' 
tabli(hed  church,  or  an  epifcopal  clergyman,  quali-  legally  per. 
ic  manner  required  by  fpecial  aft  of  parliament,  ccJ^™ 
appear  from  a  (hort  view  of  the  ftatutes.  View  of  the 

ftatutes. 

ohition  of  1784  IS  in  thefc  *'  the  faid  certificate  (hall  be  held  as  a 

The  general  affcmbly  do  "  falfe  certificate,  and  the  feflion  clerk 

ttt  DO  feflioQ  clerk  in  thii  "  who  fubfcribcs  it  (hall  be  cenfurcd 

lOcUim  any  perfons  in  or-  "  accordingly ;  and,  in  cafe  of  a  va- 

iniage,  until  he  give  inti-  "  cancy,  the  above  intimation  is  to  be 

I  the  minifler  of  the  parifli  "  made  to  two  of  the  eldci-s  of  the 

ag,  dated  and  fnbfcribed  **  pariih.  And  that  this  rcfolution  be 

d  the  names,  defignations,  "  printed  in  the  ads  of  the  aflTembly ; 

%  of  refidence,  of  the  par-  "  and  appointed  the  clerks  to  tranlmit 

e  proclaimed,  and  obuin  "  copies  of  this  their  refolution  to  the 

idnifter*t  leave  to  make  **  feveral  prclbyterics,  to  be  by  them 

pcodamataoD ;  with  certi-  '*  tranfmitted  to  the  feflions  of  the 

that,  if  any  certificate  of  **  pariflies  within  their  boundsiin  or« 

ition  of  banns   is  given,  **  dcr  to  its  being  obfqfved," 
obficr? log  the  above  order, 


i^.  . 
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KfGviAK  The  aft  i66r,  c.  34%  direfts  that  thofe  who  rnarryi  % 
^ELE^*'  procure  thcmfelvcs  married,  in  a  clandeftine  and  inordn 
BRATOE.  wiy,  or  by  jefuits  priefts,  or  any  other  not  authorized  by  Pi 
x66i»  c  34-  kirk^  {hall  be  imprifoned,  &c. 

rf2!*A^^"^  By  r(Jrti,  c.  16  ^,  the  prefent  adminiftration  of  the  cb«R 
gorern-  by  feffions,  prefbyteries,  and  fynods,  was  allowed  in  the  men 
"**^  time.  Epifcopacy  was  reftored  only  by  1662,  c.  i  ».  Tfaea£ 
^^^^^^]^  1661,  c  34,  by  minifters  authorized  by  this  kirk  meant /vyif 
X662,  c.  I.  ieriansy  and  it  ftruck  againft  epifcopals,  though  Roman  cadMJi 
lies  feem  chiefly  to  have  been  in  view. 

Accordingly,  in  the  a£l  1690,  c.  27  ^  refcinding  the  aHi 
1690,  c.  1%  againft  nonconformity  to  the  epifcopal  church,  the  aft  1661 
rrfciflbry     ^^  ^^^  jg  j^^^  mentioned,  though  the  aft  1670,  c.  6  ^,  (pafti 

in  the  time  of  epifcopacy)  is. 

The  aft  1695,  c.  12  *^,  upon  the  narrative  that  baptifing  am 
1695:,  f.i2,  folemnifing  of  marriages,  by  the  laws  and  cuftom  of  tfai 
kingdom,  and  by  the  conilitution  of  this  church,  have  alwaf 
been  done  by  minifters  of  the  gofpel,  authorized  by  law  M 
the  cjlahlijbed  church  of  this  natim ;  therefore  prohibits  d 
outed  minifters  to  baptife  or  folemnife  marriage,  &c. 

By  outed  minifters  here  are  meant  the  epifcopaJ  clergy,  wli 
were  turned  out  of  their  churches  at  the  Revolution. 


The  exclufive  right  to  marrj*,  therefore,  remained 
l^ight  of     with  the  prefbyterian  church,  the  cftablifhed  church,  bodl 
celebration  \^  ,5^j  ^^^  jgg-  .  ^^^j  \^  deferves  notice,  that  in  the  clofedf 

confined  to  ^"^  '  rv  •    n  * 

thccfta-      this  fame  aft  169;,  c  12,  the  former  afts  againlt /^r/w// « 
clandftine  marriages  are  declared  to  ftand  in  full  force.        . ' 

«  Pari,  i,  Cha,  U.  h  Pari,  i,  Will.  &  Marf. 

f  Ibid.  i  Pari,  ii,  fcff.  2,  c  2. 

6  Ibid.  k  Pari,  i,  Will. 
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The  ad  iQth  of  Anne,  c.  7,  §  5,  upon  the  narrative  that  ^,3^^]^^ 
face  the  eftablilhment  of  the  prefbyteriam  government  in  makkiaoi 
icQCfaad,  fcmie  laws  have  been  made  by  the  parliament  in  ][^^tok* 
ScDiland  againft  the  epifcopal  clergy  of  that  part  of  the  unit-  ^^^^  ^^ 
ed kingdom;  and  particularly  an  tlOl  pafTed  in  1695,  i'^^i^led  ^-  7*^5' 
limft  irregular  baptifims  and  marriages,  by  which  all  epif-  NarraciTc 
opl  minifters  who  were   turned  out  of  their  churches  aai 
B  pn>hibited»  8cc. ;   repeals  the  faid  a£l,  and  declares  it 
fae  fer  all  the  epifcopal  minifters,  not  only  to  pray  and  ^pifcopaU 
fRick  in.the  epifcopal  congregations,  but  to  adminifter  the  pray  and 
knusents,  and  marry  without  incurring  any  pain  or  penalty  P*"^"^  *^ 
viotfoever. 

h*  appears,  therefore,  that  the  clergy  of  the  eftabli(hed 
dndi,  and  the  epifcopal  clergy,  authorized  as  required  by 
&e  above  of  queen  Anne,  are  the  only  ones  authorized  to  Onlypref. 
Bairy ;  exclufive  of  all  fpecies  of  prefby terian  diflenters,  fe-  gy'^  cpif- 
(eden,  independents,  baptifts,  &c.  copalclcrgy 

*  qualified  tt 

marry. 

Tns  is  ftrongly  marked  by  the  faid  a  A  of  queen  Anne, 
|Aicl^  while  it  declares  it  lawful  to  all  the  proteftant  fub« 
jefis  to  aJfembU  for  diwne  fervice,  gives  the  power  of  marry- 
JBg  only  to  the  epifcopal  clergy. 

Tms  ftatute  of  queen  Anne,  whatever  may  have  been  the  Q.  AnneV 
wen  of  her  tory  miniftry  in  pafling  it,  and  fome  other  con-  a*Ji."^**° 
Itaporary  enadlments,*^  muft  be  admitted  to  have  been  a  juft 
ad  proper  meafure,  and  indeed  a  natural  confequence  of  the 
flcorporating  union  of  the  two  kingdoms;  whereby  prefby  tery 
iMiepifcopacy  were  diftinguiflied  from  diflenting  fe£birie8,and 
ftton  a  level  with  each  other  as  the  two  eftabliflied  modes  of 
vorfliip'in  the  united  kingdom.  Reafonable,  therefore,  it  cer« 

'  TTie  law  of  patrooage,  and  the  apd   Dr.  SommerviUe^s,  ^bcre  the 

fcaewal  of  th^  Chrifbnas  vacation,  matter  it  confidered  mor^  at.Iaige^ 

foSBoIlett'sHifiorjy  where  bad  mo-  and  with  great  candour.  P.469,&^ 
eifci  are  pofiti? ely  iosputed  to  them> 


2i6  Of  the  T?  OLIQE.  Book  II 

ctANoEs-  Mainly  was,  to  relieve  epifcopal  clergymen  from  fevere  ai 
TIME         infamous  penalties  for  doing  in  one  part  of  the  fame  Idngdci 
BRATOR.     ^^^  ^^n  ^mg  which  they  alone  were  competent  to  do  ji 
the  other. 

Such  is  the  letter  of  the  law.  Not  to  miflead,  however 
it  is  neceflary  to  mention  that  the^fame  indulgence,  wUdI 
queen  Anne's  zQt  gives  to  epifcopal  clergymen,  is  in  praCtioi 
extended  to  all  thofe,  who  zxt^bonajidiy  clergymen  or  pafioci 
of  tolerated  diflenting  fe£b.  Yet  the  ftatutes  are  not  i| 
defuetude.  Under  them,  thofe  vile  impoftors,  who  withori 
juft  pretenfions  to  the  clerical  chara£ler,  aflume  its  funftioiMI 
and  drive  a  gainful  trade  by  celebrating  marriages,  ar 
puniihed ;  but  diflenting  clergymen  never.  Not  one  inftano 
of  any  fuch  profecution  exifts.  So  have  the  fpirit  of  the  coa 
ftitution  and  the  good  fenfe  of  the  nation,  corrected  the  Id 
ter  of  the  law« 

This  indulgence  indeed  is  juftly  confidered  no  more  tha 

Relief  to  ^^^^  ^^7  ^^^  ^^U  entitled  to,  on  the  found  principles  i 
the  cpifco-  toleration,  and  under  the  fpirit  of  thofe  principles  of  ch 
^       ^^*  liberty  which  were  recognifed  at  the  Revolution. 

how  far  to       Marriage,  confidered  merely  as  a  civil  contra^,  is 

he  eitend-  ^Qiying  patrimonial  rights  and  confequences,  is  under  ti 

regulation  of  the  ftate;  which  may  make  banns,  or  any  otbc 

civil  form  or  preliminary,  iodifpenfible,  and  the  onuffifl 

thereof  punifliable. 

But  the  nuptial  blefling  is  a  religious  z€t  with  which  dj 
ftate  cannot  intermeddle,  without  violating  the  rights  of  OQi 
fcience  and  religious  liberty.  The  nuptial  blefling  and  inttl 
poGtion  of  the  pried  in  marriages,  grew  into  obferrafli 
among  the  earlier  chriftians,  without  the  interpofirion  <tf  A 
ftate.  Had  the  Roman  law  held  it  eflential  to  the  va&A 
of  their  maipages,  or  required  under  pains  and  penaUf 
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iktlief  Ihould  be  folemnifcd  in  a  pagan  temple,  and  by  a      f  3- 
f^priefty  it  would  have  been  tantamount  to  prohibiting^ tine 
Ac  marriages  of  chriilians  altogether.    They  would  ha?e  — ^*'**- 
Btkr  braved  death,  in  it$  mod  frightful  forms,  than  fo  far 
coontenanced  the  heathen  worfhip. 

Pi£SBTTEKT  and  epifcopacy,  and  other  protedant  denom- 
■ttionsi  are  not,  indeed,  oppofite  to  each  other,  like  paganifm 
■d  chriftianity  \  yet  the  diftinclions  between  thefe  feveral 
pndcs  of  worfiiip  were  not  on  either  fide  deemed  utterly 
iinloas  and  immaterial.  During  the  bloody  and  tyrannous 
liM  vhicb  preceded  the  Revolution,  the  one  deemed  it  law- 
tttoea^lof  fire  and  fword  to  procure  conformity,  and  the 
jdm  again  chofe  to  fufier  rather  than  conform. 

At  any  rate^  nu^s  ei  minus  non  variant  fpecUm.  If  the  fcru- 
|iloQS  confcience  of  any  one  of  the  epifcopalian  perfuafioa 

[.|Brented  him  from  confidering  that  worOiip  which  was  per- 
famed  by  a  prelbyterian  clergyman  in  a  prefbyterian  kirk, 

|k»fiil  or  acceptable,  was  it  not  wife  and  right  in  the  ftate 
toindnige  his  religious  fcruples,  and  permit  him  to  obtain 
Aeoaptial  benediction,  from  a  minifter  with  whom  he  was 
B  the  habit  of  joining  in  devotional  a£is  and  religious  obfer- 
UKcsP 


Banns,  indeed,  were  not  to  be  difpcnfed  with  \  but  pro- 
da&tion  (both  in  the  eftabliihed  and  dilFcnting  congrega- 
^)  (ecured  every  objeCl  the  (late  could  have  in  view.  The 
JttipoCtionj  therefore,  in  favour  of  eplfcopalians  was  juft  and 

Wht  then  did  not  that  relief  extend  in  like  manner  to  all 
fnCeftant  diflenters  ?  Without  recurring  to  the  alleged  views 
if  the  tatj  adniiniftration,  which  framed  the  aA,  a  fatisfac* 
Mj  anfwer  will  be  found  from  the  hiilory  of  thofe  fefls. 

rj.lL  p 
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Excepting  a  few  Cameronians  *,  of  no  note  or  confideratie 
fcattered  over  the  fouthem  mountains,  the  onlj  difienters 
the  reign  of  queen  Anne,  were  papifts^  on  the  one  haai 
who  were  expofed  to  many  difabilities,  and  epifcopalsi  o 
the  other,  in  favour  of  whom  the  (latute  in  queftion  wa 
pafled.  It  is  not  the  pra£lice  of  the  legiflature  ever  to  exten 
relief  beyond  the  evil  exifting  at  the  time,  and  which  attrafie 
their  attention* 


But  queen  Anne's  a£t  feems  to  have  fixed  the  principl 
and  determined  the  public  mind.  For  when,  in  proceb  < 
time,  feceders  and  other  (e&s  arofe,  they  were  not  perfieCM 
ed  for  receiving  the  nuptial  benedi£tion  from  their  refpe6H 
priefts ;  banns  taking  place  in  the  diflTenting  as  well  as  i 
eftabliflied  congregations.  Even  at  the  firft,  when  the  reoen 
of  the  fchifm  moft  embittered  men's  minds,  the  mother  dm 
did  not  attempt  to  hinder  diflTenting  clergymen  from  pi 
forming  fuch  clerical  fun£tions  any  more  than  from  bapl 
ing  and  celebrating  the  facrament. 

Irregpular         An  inegular  marriage  is  a  punifhable  offence.    The  p 

*JJJ^^^  ties,  as  well  as  the  celebrator  and  witnefles,  are  liable  in  pa 

and  penalties ;  and  equally,  whether  the  defe£l  lie  in  t 

omiiBon  of  banns,  or  in  the  incompetency  of  the  celdi 

tor. 


•-FINAL* 
TT. 


The  parties,  by  the  a£l  1661,  c.  34,  are  puniflied  ij 
diree  months  imprifonment,'  befides  certain  penalties'*.  M 

*  A  fed  of  prefbyteriant  iwho  firft  geotleman  and  bnrgefi ,  500L  S9 

appeared  in  the  reign  of  Cha.  II,  fo  and  to  «  remain  in  prifon  ayt  i 

cmUed  from  Cameron  their  leader.  **  until  they  make  payment  cf  % 

See  JLaing*s  Hift.  Vol.  ii,  p.  699.  «  refpedive  penalties."   And.  Vi 

b  ParL  i,  Car.  U.  perfon  refiding  in  Seodan^  i 

The  penalties  are,  for  each  noble-  ries  with  a  perfon  refiding  io  | 

man,  xoooL  Scots;  each  baron  and  land  or  Ireland,   wkhoiit  pfM 

landed  gentleman,  zooomerks;  each  proclamation  of  banni,  the  fti 
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hfAc  ftatute  liSpS,  c.  6  ^,  the  penalties  are  made  ftlU  higheri      {  3- 
IB  cafe  of  their  not  declaring,  when  requefted,  the  names  of  ^i^^ 
Ac  perfon  who  celebrated,  and  of  fuch  as  were  witnefles  to  — '""At- 
die  intgular  and  clandeiline  marriage  ^. 

The  penaltj  by  the  laft  a£l,  on  the  witnefles,  is  to  be 
looL  Scots,  each,  to  be  applied  in  like  manner  with  the 
odier  penalties. 

The  perfon,  again,  who  celebrates  fuch  clandeftine  or  Ir- 
Rgalar  marriage,  is,  by  the  firft  z€t  ^,  <*  to  be  banifhed  the 
*>  kingdom,  never  to  return  therein  under  the  pain  of  death ;'' 
■id  by  the  other  ftatute*,  he  is  liable  to  be  fummarily  feized 
ladiinprifoncd  by  any  ordinary  magiftrate  or  juftice  of  peace, 
mi  is  further  punilhable  by  the  privy  council,  not  only  by 
popetual  imprifonment,  but  by  **  fuch  pecuntal  or  corporal 
funs  as  the  bid  lords  of  privy  council  (hall  think  fit  to  infii&.'' 

The  charge,  fo  far  as  it  relates  to  the  omiflion  of  the 
kums,  involves  the  proof  of  a  negative.  It  is  therefore  at- 
taided  with  this  peculiarity,  that  the  profecutor  has  fufficient« 

i^  far  each  noblemao,  lOOoL  Scots ;  **  and  pccunlal,  (hall  no  ways  be  pre- 

far  escb    hndcd    gentleman,    icx)0  **  judicial  to,  or  derogate  from,  the 

■rti;  for  each  burgels,  500L  Scots ;  "  order  or  ceiifures  of  the  kirks,  to  be 

Ar  ach  other  fubftantious  perfon,  **  infli^cd  agaifall  the  delinquents.** 

^  merki;   for  as  yeoman,  lool.        ^  Pari,  i.  Will. 

■fcou;  for  each  perlbn  of  inferior        ^  The  penalties  are,  in  that  ca(e, 

|Bilicy,  xoomerks:  the  one  half  of  for  a  nobleman,  2000L  Scots;  each 

vkich  **  (hail  belong  to  the  king's  baron  and  landed  gentleman,  2000 

"aajefty,  the  other  to  the  paroch  merks;  each  gentleman  andburgefs, 

*  «r  paroches  where  the  married  per-  icool.  Scots ;  each  other  perfon,  200 

*  Cms  did  refide.'*     And  the  k:ng*s  meiks:   to  be  applied  to  pious  ufes 
r   aifocate,  and  procurator  for  the  kirk,  within  the  parilbes :  and  farther,  to 

IR  flfdaiocd  to  purfue  for  thefe  pen-  be  imprifoned  till  payment  of  the 
iliei  before  the  civil  judge ;  and,  in  penal: ies,  and  till  they  declare  the 
*  die  of  the  poor  condition  of  any    names. 


married  in  manner  foiefuid,        d  j66i,c.  34. 
"  fae  it  to  be  punilhcd  with  ftockt        *  1698,  c.  6. 
**  and  irons;  which  pains,  corporal 
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^  3-  ly  made  out  hU  cafe,  if  he  prove  the  "  celebration 
TINE  *'  mamagei  and  that  no  certincate  of  proclamation  d 
--fSNAL-  cf  ^^g  on  that  occafion  produced  to  the  minifter^.'* 

Proof.  ^  * 

The  general  (latute  gives  the  juftices  of  peace  no 
By  whom  to  inflift  the  penalties  incurred  by  the  irreeular  cclcl 
ofmamage.  The  acx  looi,  c.  34,  appomts  the  pc 
to  be  purfued  for  by  the  lord  advocate,  and  procura 
•  the  church,  before  the  civil  judge;  which  cannot  vi 
fuppofed  to  mean  juftices  of  peace,  who,  unlefs  by 
ftatute,  have  no  civil  jurifdi£tion. 

^^s*  by  The  execution  of  the  aft  1695,  punifhing  with  banif 
executed,  all  outed  minifters  who  marry  or  baptize,  is  intrufted 
privy  council,  and  all  other  magiftrates,  judges  and  c 
of  juftices,  which,  no  doubt,  includes  juftices  of  the  1 
and  the  aft  1698,  c.  6  ordains  the  celebrator  to  be  foi 
ily  feized  and  imprifoned,  by  any  ordinary  judge  or  j 
of  peace ;  fo  that  the  jurifdiftion  of  juftices  of  peace 
feem  to  be  limited  to  that  fpecial  cafe. 

when  It  is  the  religious  aft  of  pronouncing  the  nuptial 

diftion  that  is  here  punifliable  if  performed  by  an  ur 
fied  perfon.  For,  "  if  a  couple  go  into  the  preftnc< 
*^  magiftrate,  and  there  exchange  the  matrimonial  co 
<<  in  this  there  does  not  feem  to  be  any  thing  unlawi 
<*  the  part  of  the  magiftrate,  who  does  not  pretend  to 
**  them,  or  at  all  to  officiate  in  the  matter,  but  merely 
'*  as  a  reputable  witnefs  of  the  aft  and  civil  contraft 
**  parties  ^.'* 


FARENTAL     ^^ '  ToucHiKG  thc  conflitutiou  of  marriage,  that  nil 
coHtffNT.  moft  interefting  fubjeft  of  human  legiflation,  fo  ftaii 
law  of  Scotland;  in  unifon  with  found  policy  and  ti 
nuine  principles  of  natural  jurifprudence. 

f  Home,  Vol.li,  p.  329.  i  Hume,  ToL  ii,  p.  la;. 
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iUmAGEf  wi^ut  the  confent,  or  againft  the  inclination,      §  4« 
tfpicatt  and  guardians,  is  not  merely  not  invalid :  it  is  not  coNtcNT. 
fica  puniihaUe  by  any  penalty  or  difability  whatever ;  fuch 
CDBfent  not  being  put  on  the  (ame  footing  with  any  of  thofe 
ttemoities  which  are  neceflary  to  conllitute  a  regular  mar^- 

Tet  the  law  of  Scotland  is  not  exceeded  by  that  of  any 
l&er  nation^  ancient  or  modem,  in  tender  and  jealous  re- 
fri  for  parental  authority  and  anxious  endeavours  to  diC- 
ODQDtoiance  all  appearances  of  dilbbedience  or  difirepe£l  by 
(Udreo  to  their  parents. 

Bmr  in  regard  to  marriage,  it  wifely  deems  parental  au- 
Airity  beft  intruded  to  its  natural  fanftions;  efteem, 
patxidCf  afie£lion,  and  the  legal  power  of  parents  in  the 
i^oial  of  their  property.  La  douce  perfuajion  doit  Vint'- 
ffimr  dans  Us  coeurs  et  non  pas  la  force  y  contraindre^ 
Kiofe  pmve  too  ftrong  for  thefe  motives  to  withftand  it, 
Aebwof  Scotland  deems  the  evil  already  too  defperate  to 
ifaut  of  any  remedy  but  the  fpeedy  marriage  of  the  lovers. 

*  If  the  father,  friend,  or  mafter,  gainftand  their  requeft» 

*  lod  have  no  other  caufe  than  the  common  fort  of  men 
"bfe,  to  vfitf  loci  of  goods f  and  becaufe  they  are  noty^  high 
^hrnas  they  require  */*  the  law  of  Scotland  difapproves  of 
AeoppoGtion  of  parents,  as  an  unlawful  exertion  of  author- 
'^'  For  (to  ufe  the  homely  but  fignificant  words  of  the 
^ttenble  authors  of  our  ecclefiaftical  polity)  "  God*s  work 
"ooght  not  to  be  hindered  by  the  corrupt  affedions  of 

I*  vorldly  men.  The  work  of  God  we  call,  when  two  hearts, 

*  irithout  filthinefs  before  committed,  are  fo  joined  and  both 

*  icqaire  and  are  content  to  live  together  in  the  holy  bond 


i  Firft  book  of  DifcipUne,  ti^  Marriage. 
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$  ^       "  cf  matrtmony  ^"    This  union  of  hearts,  the  writen 
GONiBNT.   general  law  term  marriage,  foro  poli  /  and  from  fach 

riage,  the  law  of  Scotland  deems  it  unjuft,  unwife,  and  im^^ 
politic,  on  account  of  the  difinclination  of  parents*  to  widtt^ 
hold  the  fan6iion  of  human  authority.     Tada  qmque/ 
cotjfent ;  Sf rf  vetuere  pat  res  ^  quod  non  potuere  vetare  •  •  •  • 
que  magh  tegiiutf  teBus  magh  aftuat  ignis. 


V.     If  either  of  the  parties  die  within  year  and  dayi 
$  ^*      tocher  returns  to  the  wife,  or  thofe  from  whom  it  c: 
TioN         find  all  the  intereft,  either  legal  or  conventional,  arifing 
— DBATH,  ^^  ^jf^  jjj  jjjg  hufljand's  eftate,  returns  to  the  hufbaad 

Ttar  Mid     ^^^  ^^'^^  *»  unlefs  the  contraft  of  marriage  contain  a  fj 
^ay,  itsef-  claufe  to  the  contrary.     But  *^  a  provifion  of  land  or 
^*^*!         f«  made  by'the  hulband's  father,  not  to  the  wife  or  to 


fc  Ibid. 

But  while  thefe  liberal  fentiments 
were  exprelTed  for  the  encourage- 
xnent  of  youthful  attachments,  it  wai 
lu*  from  the  attention  of  thefe  good 
men  to  encourage  hafty  and  clandcf- 
tine  marriages,  or  to  reprefent  the  ap- 
probation of  parents  as  a  thing  of  no 
moment^-on  the  contrary,  they  con- 
iidered  the  diffent  of  parents  as  a  fc- 
rious  evil,  to  remove  which  no  pains 
ihould  be  fpared.  The  whole  paiTage 
ruRs  as  follows : 

«*  If  the  thor,  friend,  or  mailer, 
**  gainftand  thtir  rcquefl,  and  have 
^  no  other  caufe  than  the  common 
*'  fort  of  men  have,  viz.  lack  ^f  goods, 
**  and  becaufe  they  are  not  fo  high 
««  bom  as  they  require,  yet  muft  not 
«  the  parties  whofe  hearts  are  touch- 
<*  ed,  make  any  covenant  till  farther 
f*  declaratioo  be  made  unto  the  kirk 
t*  of  God  I  and|  therefore,  after  that 
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they  have  opened  their  muidij 
their  parents,  or  fuch  others 
have  charge  over  them,  they 
declare  it  to  the  miiiifter,ort»i 
civil  magiilrates  requiring  tbeml 
travel  with  their  parents  for 
coiffent,  which  to  do  they 
bound.  And  if  they,  to-wit, 
miniiler  or  magiftrate,  find. 
caufe,  that  is  jufl,  why  the  M^ 
riage  required  may  not  be  fiiMJlM 
then,  after  fufficient  idiiiiMiillllj 
to  the  Ather,  friend,  mafterorft^ 
perior,  that  none  of  them  fifillM 
work  of  God,  the  minifter  or  Mf 
giftrate  may  enter  in  the  place  41 
parents,  and  be  confeoting  to  M| 
juft  requefts,  may  admit  tbca  l| 
marriage,  for  the  work  of  Gti 
ought  not  to  be  hiiidered  b|d| 
corrupt  affe&ioni  of  worldly] 
>  Erik.  B.  i,  c.  6,  §  38^ 
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'Xk  of  the  marriaee,  but  without  reftri£Uon  to  his  own      $  ^* 
"iboy  which,  becaufe  it  does  not  form  a  contract  between  tion 

•  (he  mtfried  parties,  but  barely  between  one  of  the  parties  ""^■^''"* 
'  sod  his  f ather,  without  any  ftipulation  in  favour  of  the 

"  wife  or  the  iflue  of  the  marriage,  continues  in  full  force, 

•  let  the  marriage  be  of  ever  fo  fliort  a  duration  ^.     If  a 

•  Hfing child  be  procreated  of  the  marriage,  who  has  been  ^|jj!*^°^ 

•  heard  to  ay,  the  marriage  has  the  fame  tStdt  as  if  it  had 
«  fabfifted  beyond  the  year  ^'^ 

Thb  holband  mnft  repay  the  tocher  without  any  deduc-  R«f»y»  tl» 

,  '  tocher  or 

IOO|  on  account  of  any  cxpence  of  the  family  during  the  dowry, 
■vriage ;  but  he  is  entitled  to  dedu£b  his  wife's  funeral  ex- 
pees.  **  Where,  things  cannot  be  reftored  on  both-  (ides  to 

•  Acir  former  ftate,  it  would  be  inconfiftent  with  equity  and  ^Jj^j^f 
^  vith  the  fpirit  of  the  law,  to  reftore  one  party  and  not  the  chai^t. 


*  Presents,  made  on  account  of  the  marriage,  to  the  K(A  mar. 
*  sew  married  pair^..."  or  by  the  hufband  himfelf  to  the"*^^ 
"  wife  at  the  marriage,  whether  of  fubjcfts  properly  para- 
"phemal,  or  of  common  goods,  ought  not  to  be  reftored*." 
Tk  indigent  widow  of  an  opulent  hufband  was  found  en-  J^^Ji^°^^^ 
ikd  to  aliment  from  the  heir,  though  not  to  her  legal  pro-  mented. 
iKoos'. 


^  Home,  13a.  KiUc  Hulband  and 
Vifie,  No.  5.  Erik.  B.  ▼,  t.  6,  §  38. 
ItrdKHkemn  feems  not  to  be  quite 
iltftd  with  the  decifion ;  but  iiiice 
Is  cine  the  point  hat  been  decided 

wmt  than  once  in  the  fame  way. 
«  Erik.  ib.    17th  July  1765.    It 

«v  DOC  held  Tofficient  that  the  child 

knthed  and  lifted  its  arm. 
^  Erik.  B.  i|  p.  116.   HencCi  an  in- 


feftment  granted  by  the  hulband  for 
the  wife*!  joioturc,  was  found  to  fub- 
iift,  though  the  marriage  diflbWed 
within  the  year,  as  a  fccurity  for  the 
repayment  of  her  tocher.^aoth  July 
1664*  Petrie. 
<  Erik.  Ed.  1805,  B.  i,  t  6,  {  4a 
f  Fac«  ColL  ijtk  Dec  1786,  Mrt. 
Barbara  Louther  againft  Murdoch 
M'Laine. 

P4 
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o:stoLu-        When  marriage  diflblvcs  after  year  and  day,  the  funririi 
TioN  hufband  becomes  the  irrevocable  ''  proprietor  of  the  tochei 

—DEATH.  „  ^^^  ^j^^  wife,  where  flie  furvives,  is  entitled  to  her  jointure 
After  year  **  ^^  ^0  her  legal  proviHons  of  tercf  etjus  reliB^ ;"  to  moani 
and  day.  Jugs  and  aliment,  from  the  day,  of  his  death  till  the  term  a 
Moumingi.  which  her  liferent  proviGon  commences ;  which  are  to  h 
Alim  tt  "  regulated,  not  by  the  extent  of  her  jointure,  but  byth 
the  term.  <<  hufband's  quality  and  fortune,  and  the  condition  of  di 
«  family  left  by  him  «." 


^'•ow-       All  voluntary  contraftsof  feparation  were,  by  our  mw 

TAaT  SK* 

raaATioK,  ancient  pra£iice,  null  ftom  the  beginning.  But,  by  our  lat( 
praflice,  they  are  efFe£tual  during  the  whole  period  of  tli 
feparation  \  the  alimentary  provifions  which  they  contsn 
being  granted  by  the  hufband  in  confequence  of  his  u 

irrevocable  tural  obligation  to  maintain  the  wife.  Still,  however,  the 
arc  revocable.     The  hufband  is  underftood  fufficiently  i 

ifheofTcri   revoke  any  fuch  contraft,  by  ofFerincj  to  receive  his  wi 

to  receive  .         .  '    ,  r         .,  ,        i  .e  •   %   n  t.  -1 

her  back,  agam  mto  the  family ;  and  the  wife,  notwithitandmg  fl 
exiftence  of  fuch  voluntary  contra£l,  may  bring  an  a£ti( 
for  a  feparation,  **  a  men/a  et  toro  •*." 

—LEGAL 

•trAt A-  If  the  huiband  (hould  abandon  his  family,  or  turn  his  yn 

'^^^^*  out  of  doors,  or  by  barbarous  treatment  endanger  her  fil 

For  what  or  even  be  guilty  of  fuch  indignities  to  her  perfon  as  to  tt 

caufcs;  j^j,  I^^^p  jjfg  Uncomfortable,  it  is  competent  for  the  comni 

^clTcaki!"  ^^^^  court  to  authorife  "  a  feparation  a  menfa  et  toro^  ai 
*^  award  a  feparate  alimony  to  her,  fuitable  to  her  hufbaiH 
**  fortune,  to  take  place  from  the  time  of  the  feparation,  ai 
**  to  continue  till  there  fliall  be  either  a  reconciliation  b 
**  tween  the  parties,  or  a  fentence  of  divorce  *."  But  t} 
does  not  loofe  the  nuptial  tie,  or  leave  them  at  freedom 
intermarry  with  others :  That  requires  a  fentence  of  divorc 

I  Erik.  B.  i,  t.  6.  §  ai.  i  Eiflc.  B.  i,  t.  6,  f  19. 

k  Nov,  2$,i797,Lawfon,  Fac.CoU. 
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^  DiTOtCE  18  ftich  1  reparation  of  married  perfons  dur- 
*  hg  their  lives,  as  loofes  them  from  the  nuptial  tie,  and 
•kavcs  them  at  freedom  to  intermarry  with  others*^/' 
Krorce  maj  proceed  in  an  a£lion  brought  before  the  com- 
■iby  courtji'at  the  inftance  of  either  hufband  or  wife, 
jpinft  the  other  who  has  been  guilty  of  adultery  K  No 
iiorce  can  proceed  which  is  carried  on  by  collufion  between 
Ae parties*.  Lord  Bankton  fays,  '^  it  is  a  good  defence 
'  ^ainft  divorce  for  adultery,  that  the  purfuer  is  guilty  of 
*  Ae  like  crime,  for  he  or  fhe  cannot  take  the  benefit  of 
^  dot  law  againft  which  they  offend  **."  The  court  of  fef- 
ioD  hare  found  that  recrimination  cannot  be  pleaded  by  ex- 
tt|ilk»*.  And  when  that  point  was  lad  before  the  court, 
itfeined  to  be  the  general  opinion  that  it  was  not  a  good 
ttoce,  although  the  guilt  was  proved  in  a  counter  a^on 
tficcriimnationi*. 


§5. 

DISSOLU- 
TION 
DIVOICB 

on  what 
good 
ground* - 

NocoUnfiTe 

divorces 
permitted. 


Recrimin- 
ation. 


»lA.Ri,t.6,§43. 

I "  With  OS  in  England,**  lap  Sir 

V.Bhckftone,  **  adultery  is  only  a 

"  Qofe  of  fieparation  from  bed  and 

•  Wd  ".,..«  however,  divorces,  a 
'ykthmssrimdniij  for  adultery  have 
'<(hte  years  been  frequently  gtant- 

*  el  bj  ad  of  parliament.**  B.i,c.i5* 
Ik  tax  formerly  was  the  cafe  in 

I^  marriage  being  there  con- 

■^  u  a  (acrament  agreeably  to 

^dMo  law.    Bat  fince  the  Revo- 

■>ib  ^forces  are  allowed  on  the 

*ii  trivial  pretences,  See  VoU,p.98. 

•Inglnidy  *  to  prevent  divorces,  a 

m^trimctittf  from  being  ob- 

in  prliament,  by  fraud  and 

*  CBfiafioo,  the  two  houfes  not  only 

*  aaaine  witnefles  to  be  convinced 

*  of  the  adultery  of  the  wife,  but 

'  tftey  require  alfo  that  the  hulband 

*AiiI  have  obtained  a  feutence  of 

r  divorce  in  the  fpiritual  courts,  and 


w 


a 


a  verdi^  with  damages  in  a  court 
•*  of  law  from  one  who  has  had  cri« 
*«  minal  intercourfe  with  the  wife." 
Chriftian's  Note,  13.  ib. 

"  Accordingly,  lenocinium  was 
found  to  be  a  good  defence  to  the 
wife  in  an  allien  of  divorce,  at  the 
inflance  of  her  huibond  on,  on  the 
ground  of  adultery.  Falc.  Feb.  28, 
1745,  M^KenzIe. 

°  B.  i,  t.  5,  par.  138,  quoting  L39, 
ff.  Sol.  Mat.  c.  6,  Ex.  de  Adult.' 

®  9th  March  1787.  The  court  al- 
lowed the  wife  to  repeat  a  counter 
adion  of  divorce,  but  under  a  qua- 
lification, that  by  adopting  that  form 
of  procedure,  fhe  (hould  not  be  pre- 
vented from  pleading  the  recrimina- 
tion, when  proved  as  a  total  bar  to  a 
decree  of  divorce,  nor  the  purfuer 
from  pleading  his  anfwers  thereto. 

P  7th  Dec.  1799.  One  of  the  judges 
obferved,  *•  that  the  contrary  opinion 
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$  5'  It  is  by  virtue  of  a  fpecial  ftatute^^  tliat  the  party,  diram 

TioN         ed  for  adultery,  is  difabled  from  marrying  the  perfon 
^DiTOKCE  ^liom  the  adultery  is  faid,  by  the  fentence  of  divorce, 
Cohabiting  havc  been  committed  ^.  If  the  parties  cohabit  afterwards  in 
Wgc^thc  Itnowledge  of  fuch  adultery,  this  bars  the  aQion  of  divorce 

guilt. 

-j-^^^        Divorce  is  allowed  on  the  ground  of  defertion. 

either  party  has  deferted  from  the  other  for  four  years 
gether,  the  latter  may^  fue  for  adherence  before  the  comi 
faries,  whofe  decree  the  court  of  feflion  may  inforce  by  Ic 
of  horning.     If  thefe  have  no  efFe£b,  the  church  is  to 
ceed,  firft  by  admonition,  then  by  excommunication} 
which  previous  (teps  are  declared  ^to  be  a  fuiEcient 


**  had  arifen  from  Dot  diftioguilhing  where  the  adQiterers  had  c< 

'*  betwixt  reparation,  a  vinculo  matri"  and  had  been  acceflary  to  the  death i 

■<  moniif  and  the  civil  effc^s  thereof;  the  wife.    Decretal.  Greg.  L  i?i  ti{ 

**  that  recrimination  may  alter  the  ^^5^ 

**  latter  though  it  cannot  prevent  the  *  A  wife  had  been  very  mncht 

^  former.*'    The  lord  prefident  ob-  treated  by  her  hulband,  and  ol 

ferved,  "  that  if  recrimination  was  to  leave  him,  but  returned  on 

"  competent  at  all  againft  a  divorce,  of  amendment.   This  happened 

^  it  would  be  competent  as  an  excep-  than  once.    Afterwards,  finding  I 

«  tion ;  but  the  contrary  was  found  likely  to  continue  his  nul-trea 

*(  in  the  cafe  of  Sir  William  Jardine.  &e  left  his  family,  and  brougiit 

*<  If  both  parties  purfue,  the  civil  adion  for  reparation,  a  wunja  d 

<*  confequences  muft  neceflarily  be  and  offered  a  proof  of  all  the 

■*  affedcd.    Two  adulteries  form  a  treatment  from  firft  tolaft,  as  %\ 

«*  double  ground  for  diflblving  mar-  fon  for  obtaining  decree.    It 

**  riage.    This  is  a  different  thing  jeded,  that  ihe  fl^ould  be  aUo«(dJ 

^  from  diflblving  marriage  by  collu-  prove  only  w^at  was  fubfe^o^ 

**  don  or  mutual  confent.    For  fuch  the  lad  reconcilation.    But  the 

**  an  objed,  had  it  been  in  view,  one  were  clear  that  the  analogy  of 

**  adultery  would  havc  been  fuffi*  obtained  in  the  cafe  of  adultery, 

**  cient.*'  not  apply  to  the  cafe  of  mal-trc 

*^  1600,  c.  ao.  and  that  it  was  competent  to  pm) 

^  The  canon  law  permits  the  adul-  the  whole  of  his  mal-treatment,  £ri|| 

terer,  after  the  marriage  is  diflblved  firft  to  lad,  in  order  to  (atitff '^ 

by  the  wife's  death,  to  intermarry  judge  that  there  was  good  groaodii 

with  the  very  woman  with  whom  he  fep? ration.                                s 

was  guilty,  except  in  the  fpecial  cafe  '  ^511%  c<  5S»                           * 
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(tUDg  fbr  a  diTorce.  Depraxi,  the  commiflaries  pronounce  oistoLv. 
Icnce  in  the  adherence  after  one  year's  defertion;  but]|^^" 
tm  years  muft  intervene  between  the  firft  defertion  and  the 
of  divorce  "• 


If  the  marriage  be  diflblved  in  confequence  of  the  adul-  EfCdioC 
lieiy  of  the  hufband,  and  there  be  no  contract  of  marriage,  *^^**'"* 
le  wife  gets  her  legal  (hare  of  the  goods  in  communion,  -^"^^'^^ 
lid  her  terce^  juft  as  if  the  hu(band  were  dead.  In  like  man-  if  the  hof- 
0,  if  the  wife  be  the  offending  party,  the  hufband  divides  1**^ 
fte goods  in  communion  with  her,  juft  as  he  would  have  done  f ' 

iJBth  her  executors  had  (he  been  dead.  And  if  the  legal  rights  ^j  nart^  ' 
kfoperfeded  by  a  marriage  contra£t,  it  takes  cffcQ,  in  favour 
of  the  innocent  perfon,  as  it  would  have  done  by  the  death 
h(  die  party  guilty. 

ii 
But  if  the  divorce  proceed  on  the  head  of  defertion, 

pke  guilty  perfons  are  ordained  **  to  tyne  and  lofe  their 

r  tocher';''  by  which,  fays  Mr.  Erfkine,  **  when  applied  if  on  dcftr* 

P  to  our  law,  muft  be  underftood  the  provifions  that  the  wife 

i.^  is  entitled  to,  either  by  law  or  by  paction,  in  conGderation 

^*  of  the  tocher ;  and  the  meaning  of  the  a£i  is,  that  the 

f*  offending  hufband  (hall  rcftore  the  tocher,  and  forfeit  to 

;-<i  die  wife  all  her  provifions  legal  and  conventional^  and, on 

[  *  die  other  hand,  the  offending  wife  ihall  forfeit  to  the  huf- 

*  band  her  tocher,  and  all  the  rights  that  would  have  be- 

•  longed  to  her  in  the  cafe  of  her  furvivance  y." 


UOtL 


VI.     MoDESTiNUS  calls  marriage  divini  et  humani  juris       J  ^- 
tmrnunicatio*.     Which  definition,  in  regard  to  the  civil  or  an»  in- 
furimonial  confequences  at  leaft  ^,  feems  to  defcribe  the  ^ 


RSSTt 

COM- 
MUNITY. 


"  EHk.  B.  i«  t.  6,  $  44.  *  Ff.  L.  i,  De  Rita  Nuptiarum. 

'  Janiet  VI,  psrL  4,  2573,  c.  55.  b  The  Roman  wife  became  entitled 

'  £rik.  B.  i|  t.  6|  S  25,  o^avo  to  the  protedion  of  her  huibaDd's 

(dtt.  houihold  gods  (penaUs)^  and  entitled 
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5^*       Rate  of  marringe  with  ourfelves  better  than  among  diie  Ri 
AM9IN-      mans;  where,  in  feveral  refpedls,  hufband  and  wi£e  «■ 
conHdered  as  di(lin£l  perfons  with  feparate  properties  vi 


XIGUT9 


TXRISTS 

•— COM- 


Mo»iTT     intcrefts  *^. 


■■I 


If  tke  rank       The  wife  enjoys  the  fame  rank  and  precedency  with  tq 

**P^**^-    hufband,  except  fuch  as  is  merely  profcffional  or  official^ 

So  much  fo,  indeed,  that  the  widow  of  a  peer  who  marries i 

2>wtturrY-  ^Q'""^^^^'^  lofc*  her  rank.     But  if  the  widow  of  a  dufa| 

iDifone  ot    for  example,  marry  a  nobleman  of  inferior  titie^  flie  qoi| 

Ju  ^"^'  tinues  a  duchefs  dill,  for  all  the  nobility  are  peers;  ami 

therefore,  it  is  no  degradation  •.     Even  the  widow  of  a  peel 

mr  B  com-    marrying  a  commoner,  **  is  commonly  called  and  addrefloj 

**  by  the  ftile  and  title  which  (he  bore  before  her  fecond  mm 

*^  riage>  but  this  is  only  by  courtefy ;  as  the  daughters  i 

*'  dukes,  marquiiTes,  and  earls,  are  ufually  addrefled  by  d| 

**  title  of  a  lady,  though  in  law  they  are  commoners  ^'^  B^ 

a  peerefs  in  her  own  right  gives  no  rank  to  her  haibao^ 

nor  lofes  her  own  rank  by  marriage.  { 

i 

The  common  intereft  of  hufband  and  wife,  in  their 
fpeftive  efFcfts,  is  ftyled  the  ccmmunim  of  goods.  As 
continues  no  longer  than  the  joint  lives  of  the  two  in 
Jc^t!*^^  duals,  fo  the  community  refulting  from  it  includes  no  righUi 
on  the  one  hand,  which,  without  perifhing  in  the  ufe,  qurt 
be  tranfmitted  from  one  generation  to  another';  but  tl 


to  join  the  family  -worlhip  that  was  ^  by  Ralph  Haward  and  hdf 

re^larly  o^ered  to  them.   See  Hein.  "  Powes  his  wife,  the  cporth^tk^ 

Antiq.  lib.  i,  tit.  z,  j  4.  "  it  wasamirnomer,andthatit<nifM 

^  Sec  the  book  of  the  Codex,  which  "  to  have  been  by  Ralph  HawardM 

is  entitled  "  No  uxor  pro  raarito,  vcl  **  Ann  his  wife,  late  wife  of  kill 

•*  maritui  pro  uxore,  vcl  mater  pro  **  Powes  deceafcd.'*    Dyer,  79. 

**  filio  conTeniatur."  C^  At  a  land  eftate,  a  tenenieal^ 

d  Black.  B.  i,  c.  13,  p.  406.  houfcs,  a  li^t  of  tithci ;  nay,  a  biM 

•  Ibid.  p.  401.  of  borrowed  money  if  it  Cinvs  ii»- 

f  Ibid.  tcrcft,  yvh'xzh  it  f coda  pceuitit.    Eifa 

•*  In  a  writ  of  partition,  brought  B.  i,  t.  6,  §  la. 
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VffAf  00  the  other  band,  of  a  temporary  nature,  and  pro*      S^ 
inag  no  yearly  profits,  (except  paraphn-nalia^  which  are  and  in- 
aduGrely  the  wife's  property,  thou^jh  they  were  given  to  T«Rc»Tf 
kr  by  the  hufband  fabfequent  to  the  marriage  ** ))    even  Mumrr. 
ik  yearly  rents  of  lands,  &c.  or  intereft  of  bonded  money ; 
«d  e?en  the  arrears  of  a  wife's  jointure  by  a  former  huf- 
kod'. 

Ok  the  death  of  either  party  the  goods  in  communion  fall  ^^?5^  ^ 
ttobedinded^ 

If  there  be  no  children,  one  half  goes  to  the  furviving  if  no  chil- 
l^oofe,  and  the  other  half  to  the  relations  of  the  deceafed.        ^"* 


bthere  be  children,  the  goods  undergo  a  tri-parte  divifioa.  If 
the  father  die,  leaving  widow  and  children,  one  third  goes  J^  ^^^ 
i|the  widow }  another  third  goes  to  his  children  ^ually^^^^^^ 
iBDDg  them,  whether  of  that  or  any  former  marriage,  as  and  chU- 
kgitime ;  and  the  other  third  is  confidered  the  dead's  part,    '^°* 
lUcb,  if  the  defiin^  has  not  otherwife  difpofed  of  it,  will  ^^'^ 

f^ito  dse  children  in  right  of  fuccciTion.  If  the  deceafed  left  if  no  widow 
•widow,  but  children,  they  will  take  one  half  as  legitime,  ^^  ^^^ 
ad  die  other  half  as  dead's  part.  » 

.  h  Uke  manner,  if  the  wife  predeceafe,  leaving  children,  the  if  a  widower 
pods  in  communion  are  fuppofcd  to  be  divided  in  three  (hares ;  ^^  *^^*^" 
two  diirds  remain  with  the  father,  one  is  due  to  him  in  his 
•vn  right,  and  the  other  as  legitime,  of  which  he  continues 
*kive  the  adminiftration  as  before,  for  behoof  of  his  chil- 
^i  and  the  renuuning  third  divides  among  her  children, 

*  St€  VoL  i,  p.  124*  note  6.  had  provided  by  the  xnairriage  con- 

'Witfa  refped  to   this  Ufl  cafe,  trad,  that  each  term's  annuity  ihould 

l>d  KiJkerran  fays  the  court  were  bear  intereft  if  not  paid. 

MC  eoininunit,  as  the  firft  huiband 
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i  6-       whether  of  tliat  or  any  former  marriage,  in  caplte. 
AHo  IN-     h^s  no  children,  it  will  go  to  her  neareft  of  kin  ^. 

TEKC8TS 

MDNiTT.        The  intereft  of  the  wife  and  children  in  the  comnr 
depends  upon  its  value  at  the  difTolution  of  the  mai 
X*^"?' *J     If  it  be  diminilhcd  or  exhaufted,  they  muft  fufier ; 

the  dlflolu-     ,  ,,  -.  i.rit 

tioa,  is  the  the  Other  hand,  if  its  value  be  increafed,  they  are  gain 
rule. 

If  the  wife  was  infeft  in  heritage  at  her  death,  tl: 
Liferent;     band  by  courtefy  enjoys  the  liferent  of  it.     And  if  tl 
band,  predeceafmg,  was  infeft  in  heritage,  the  wife  1 
terce.         terce,  or  the  liferent  of  a  third  of  it. 

Ti^E  hulband  has  the  entire  right  of  management 
Jm%  mariti.  can  cvcn  gratuitoufly  give  away  the  goods  in  commi 
but  he  cannot  bequeath  or  difpofe  of  them  by  any  te{ 
or  mortis  caufa  deed  to  take  effect  at  his  death. 

cannot  fue       ^^  ^^'  ^^^  ^^  ^^^  of  managing  fuch  property  s 

without  his  not  fall  under  the  jus  mariti*  With  refpeft  even  to  hci 

able  property,  the  wife  cannot  do  any  thing  without  h 

fent  and  concurrence.     Without  his  concurrence  flic 

fue;  nor  be  fued  without  he  be  made  a  party  to  t 

k  Perfonal  bonds,  bearing  intereft,  ing  the  legitime  and  Jus  ft 

it  was  obferved,  do  not  fall  under  the  queflions  with  the  widow,  < 

community ;  but,  in  refped  of  fuccef-  and  next  of  kin,  are  not  appl 

fion,  they  are  moveable  by  adt  1661,  the  cafe  of  a  competition  1 

c.  $1.    The  legitime  and  dead*s  part,  creditors  of  the   dcceafed. 

therefore,  they  increafe,  though  not  efiate  falling  under  comma 

the  ihare  of  the  widow :  and  as  fuch  ever  fo  large,  if  there  be  1 

bonds,  when  due  to  the  hulband,  do  debts  due  by  the  deceafed  m 

not  benefit  her ;  fo,  when  they  are  will  cxhauft  it,  the  crcditon 

due  by  him,  they  do  not  lelTen  her  can  affect   the  whole  execi 

•  (hare  of  the  effects,  but  are  a  burden  their  payment.    £r£b '  fi.  I 

altogether  npon  his  children  or  next  ^  22. 
of  kin.    Thefe  obfervatioos  concern* 
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l»a:  but  deeds  mortis  cau/a,  not  having  an  efied  till  the 
filblution  of  the  marriage,  fhe  may  execute  without  it. 

Eten  with  his  confent  a  wife  cannot  come  under  any  per- 
faai  obligation.  With  rerpe£i  to  the  wife  herfelf,  as  well  as 
krhofband,  a  bill  or  bond  granted  by  her,  is  entirely  null. 
Efcn  when  (he  is  propofita  negotiu^  or  entruiled  with  the 
nanagement  of  any  bufinefs^  (he  does  not  bind  herfelf,  but 
krlui(b2nd  only. 


1 6. 

RIGHTS 
AND  JN- 
TEKCITS 

— COM- 
MIINITT. 

Cannotper- 
fonallj  bind 
herfelt 

Priffim 
negtim. 


The  wife  has  naturally  the  management  of  the  family : 

•  in  which  charader  (he  hath  power  to  purchafe  whatever  Natural 

"  B proper  for  the  family;  and  the  hufband  is  liable  for  thc^'^     '^*' 

*  price,  even  though  what  was  purchafed  may  have  been 

*  applied  to  other  ufes,  or  though  he  may  have  given  the 

*  wife  a  f^  of  money  aliunde  fufEcient  for  the  family  ex- 

•  pence "." 

This  pr£poJitttra  ceafes  if  the  wife  live  apart  from  her 
kdband ;  or  if  he  inbibite  her,  **  the  hufband  is  not  liable 

■  for  any  debt  contrafted  by  his  wife  after  inhibition,  ex-  ap^   ^^ 

■  «pt  for  fuch  furnilhings,  fuitable  to  her  quality,  as  he 

•  onnot  prove  that  he  provided  her  in  alitmde^.^*  A  huf- 
hnd  having  left  Scotland  in  bankrupt  circumflances,  his 
wife  entered  into  trade  to  maintain  herfelf  and  her  children, 
iod  having  granted  a  bill,  was,  as  an  unmarried  womauj 
iMmd  bable  to  perfonal  diligence^  or  execution  °. 

The  hufband  has  alfo  the  power  of  (ixing  the  family  refi- 
iactm    In  France,  this  dodrine  is  faid  by  M.  Pothier,  to  Familf 
k  ib  far  limited,  that  a  wife  cannot  be  compelled  to  accom-  ^^^^^^ 

I  Diri.  110;  Hare.  871 ;  Erik.  B.  i,    leek,  July  35, 1676,  Campbell  Erik. 
t6.ja6.  B.i,t.6,  {16. 

■  Goif.  June  »3,  1675  J  Auchin-        °  Fac.  Coll.  July  11,1789,  Chnrn- 

fidc  agaioft  Curric. 
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^^^      pany  her  hufband  to  a  foreign  country  ■•  The  queftio 


KIGUTS 


AND  IN-     believed,  has  not  yet  occurred  in  our  courts.     Pothiei 
l^co^y    nion  feems  in  unifon  with  that  of  Cicero,  when  h< 
MUMiTT      «  an  pGteft  cognatio  tdla  propior  ejfe^  quam  patrU  in  f 
"  renUs  itiam  continentur  °  ?** 

Ratifica*         Lest  this  maritalis poteftos  (houid  be  employed  to  tl 
****"•  judice  of  wives,  deeds  granted  by  them,  in  favour  oj 

parties,  with  the  confent  of  their  hufbands,  are  revi 
unlels  they  be  fecured  by  ratification';  that  is,  {h< 
appear  before  a  judge,  and  fwear  that  (he  was  not  ii 
to  grant  the  deed  vi  H  meiu.  This  renders  the  deed  u 
able,  even  although  confequentially  it  fhould  benefit  tl 
band. 

But  pure  donations  in  favour  of  the  hufband  are  t 
Donations,  fyj^jg^^  ^f  ratification,  but  are  always  revocable  *  as  a 

tbofe  of  the  hufoand  to  the  wife,  ne  conjuges  mutuo  am 
fpoliarcnU 

The  hufband  having  the  fole  management  of  the 
liability,      in  communion,  is  liable  for  his  wife's  debts,  even  thof 
traded  before  marriage  \  as  if  fhe  had  granted  a  bill 

"  Tom.  iii,  p.  456.  were  mt  head  of  the  family 

^  In  the  late  cafe  of  fir  James  Col-  trouiable  they  allowed  him  t 

quhoun,  the  court  of  feflion  fandion-  every  thing  relating  to  the  i 

ed  what  to  fome    appeared  a  ft  ill  raent  of  the  family,  is  to  t 

flronger  exercife  of  this  maritaltt  fo-  dence,  &c. ;   but  it  was  cot 

ttftas.    They  found  that  the  huXband  that  he  could  not,  of  his  own. 

could  diiinifii  his  wife  from  the  fami-  ity,  thruft  her  out  of  doori, 

ly,  provided  he  furnifhed  her  with  this  was  depriving  her  of  fae 

another  honfe,  and  money  to  live  a-  and  muft  be  prefomed  an  a 

part  fuitably  to  her  rank.   This  deci-  aS,    till    it    was    (an^ood 

fion  was  far  from  being  unanimous,  judge,  on  adviUng  all  circoB 

The  judges,who  were  in  the  minority,  7th  March  1804.    Fac  QkSU 
obfervcd,  that  the  hulband'i  powers        P  1481 1  c.  84. 
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a  merchant's  account  for  croods,  cloaths,  &c.  the  huf-       ^  ^' 
liable;  and  equally  whether  flic  brought  any  tocher  and  in. 
T  or  not  *>.     Yet,  in  all  fuch  queflions,  the  wife  is  ^""^*' 
cd  the  proper  debtor;  the  hufband  being  called  only  framed  hc- 
Intereft,  and  as  managing  the  community.  Of  courfe,  ^V*^*^  "^^" 
;  diflblution  of  the  marriage,  he  ceafes  to  be  liable 
Icbts ;  unlefs  either  his  eltate  had  been  attached  by  Wife  the 
t  legal  diligence  during  the  marriage  ^ ;  or  unlefs  he  V^^P^^  ^^}^' 
itiiSf  that  is»  enriched  by  her  eilate,  which  will  be 
>f  according  to  the  fituation  of  the  parties  and  their  Hilijirence 
n  in  life.     A  moderate  tocher  is  not  confidered  as  l*hcVui^ " 
a  hufband  hcraius  •.    The  hufband,  even  though  lu-  ^»"^- 
s  liable  only  fubfidiarie ;  that  is,  if  the  wife's  own 
eftate  pro? es  infufficient  t.     The  hufband  is  not  lia- 
thofe  debts  due  hy  the  wife,  which,  had  they  been  ^^'^at  fort 
ier»  would  have  made  no  part  of  the  cOhimunity. 
f  the  wife  was  owing  a  bond,  the  hufband  is  not  lia- 
the  principal,  but  for  the  intereft  only;  viz.  the  ar- 
nd  what  may  fail  due  during  the  marriage. 


untt^ 


%IAGE  contrafts  arc  cither  pofl-nuptial  or  ante-nuptial.  Contraa*, 
ptial  contra£ls  arc  equally  irrevocable  with  the  other,  (j^;fp[^^'' 
*  as  they  are  fair  and  moderate ;  for  fo  far  they  are 
that  iS)  not  gratuitous.     Their  irrevocability,  tlicre- 

•ancc»  M.  Polhicr  fays,  that  "  a  fc  rcilieindrc  par  !a  difTolution 

rcTi  ihfjwght  that  the  huf-  **  di!  la  conimunau'c  (lorl'ijirdlc  cit 

ng,  as  chief  of  the  comnui-  **  accepter   par   les  licritins    de    la 

1  liable  in  foVidttm  for  tuch  "  icmint)  a  ccllc  de  commun  po»:r 

Sill  continued  to  be  fo  after  *'  mckic."— Droit  Civil,  &.v:.roni.  ill, 

ntion   of  the  community ;  p.  82*. 

«  himfelf,  on  the  contrary,        '  'Diiijrcncc  apainft  hi<s  p?rfon  will 

^at  the  huiband  then  ccaf.d  n^'t  do.  Hatidiujjioii,  a6th  Feb.  172;,, 

e^rfjir/|»j//t-, except  for  one  Doug'is  ror  dili<»ci:ce  agiiinil  hi*  el- 

le,  however,  he  continued  taie   it    incomplet-j,  23J  Jii:i.  i67i{, 

for  the  other  hz\( /u!'f:Jmri.\  W 1  Ikie. 

yant  c'c  eebitcur  qu'cn  l":i         *  l.^d  D^-c.  1665,  3ur". 

dc  chef  et  fcijrntur  de  la         t   F^Lcrvr,  54. 

nautc,  ccttc  qualite  vcr.jt.t 
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§  6.      fore,  will  depend  on  their  adequacy  and  fuilahlcnrfs  vadc 
AND  IN-     sdl  the  circumftances  of  the  cafe. 

TJIEX9T8  <^ 

TRACTS.        Marriage  comradis  are  as  various  as  the  views  and  is 

Lord  Gar-  ^^"'*o"*  ^^  parties**.  "  It  is  unneceflsury  far  nac,**  hq 
denfioq't  Gardenfton  obferves,  "  to  lay  before  country  gendemen  l|| 
opmioD.  ((  ^^^^  diftinflions  of  lawyers  from  which  fuch  qoeftkll 
**  have  arifen.  It  is  fufiicient  to  fuggeft  a  plain  and  pnm 
**  caution  by  which  they  may  avoid  fuch  doahts  and  Ml 
*^  troverfies.  In  all  contra£is  of  marriage,  whereip  lia^Jj 
*^  money  is  providedi  in  the  form  of  conjun&  fee  and  ttj 
**  rent  to  the  huA>and  and  wife,  and  to  the  heirs  of  i$ 
*^  marriage,  &c.  in  fee,  the  addition  of  two  or  three  podii 
^*  will  ferve  to  explain  the  fcnfe  of  parties,  and  pienpf 
^'  queftions  of  this  nature  only  by  adding  the  words,  yirll) 
<'  tuiffSf  or  fir  the  hufbandU^  liferent  ufe  aUenarlji^  as  paitill 
are  agreed  ^ ;  if  parties  mean  the  right  to  carry  no  MJri 
than  the  liferent.  Farther,  <<  it  is  very  material  to  advfll 
<'  that  the  provifions  for  the  wife,  in  cafe  (he  furvivo  hti 
<<  hufband,  be  expreffed  as  in  full  fatisfoBion  of  all  her  1^ 
<^  claims  in  that  events  and  that  they  ^xe  alfo  in  fill  ftti^ 
*^  tim  of  any  claim  her  executors  can  have  in  the  event  dMj 
*<  ihe  predeceafe  her, hufband/'  And  alfo,  that  they  ut% 
take  efied,  though  the.  marriage  difTolve  by  death  witUi 
year  and  day  ^. 

^  In  general,  however,  thej  may  only  bars   gratuitous   deeds.    4l 

be  refolved  into  three  diftindl  chifre&  cording  as  the  deed  is  made  «■ 

Either,  xft,  the  property  it  veiled  in  in  one  or  other  of  thefe  wajiy  || 

trnftees  for  the  purpofes  of  the  con-  children  are  more  or  Jed  fiMBJI 

trad,   and  the  father  It  denuded;  But,  with  refped  to  their  ^jhf^ 

or,   adly,   the    contrad    may   pro-  ology  and  conftmdioo,  which  ^Hl 

hibit    the  father    from   contra&ing  give    rife    to    important   ^ucAi^ 

debt,    which  may  be   enforced    by  in  a/icUtu  Juris^  it  would  doc  be  ||( 

interpoficion  of  a  cautioner  or  by  fiblc  to  ftate  any  thing  ufefaiiftffli 

warrandice,    or    there   may   be    an  tice  without  going  into  too  loif 

obligation  at  a  certain  period  to  de-  detalL 

nude;  or,  3dly,  the  contraa  limply  *  MS.  tit  Marriage, 

fettlet  the  property  on  the  father  and  T  Ibid, 
the  heirs  of  the  marriage,   which 
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matten,  hniband  aod  wife  have  no  common      S  6. 
t,  but  mnft  anfwer  fererally  for   their  refpeftiTe  ^md  nr* 
Dcanonrs.     The  wife  may  be  imprifoned,  or  other-  '■''"•ti 
orpofalljr  puniflied,  as  the  cafe  may  require.    But»  nal  mat. 
or  ndghbourt  in  EngUnd,  ^*  if  a  woman  commit '^'^'* 
(9  bwghry,  or  other  civil  offences,  againft  the  laws  Have  they 
bdetjr,  in  her  huiband's  compuny,  which  the  lawj^^^^P 
Imci  a  ooerdon;  (he  is  not  guilty  of  any  crime, 
{  confideved  as  aAing  by  compalGon,  and  not  of 
own  will :   which  doArine  is  at  lead  a  thoufand 
\  old  in  this  kingdom,  being  to  be  found  among 
bwfr  <if  king'Ina  the  Weft  Saxon'.''    With  us,  on 
itrary,  in  Scotland,  the  wife  is  not  treated  with  fo 
ndvlgence.  *'  If  the  huiband  and  wife  go  out  together 
ftealj  or,  if  the  hulband  fteal,  and  the  wife  receive 
jpoil  into  her  private  repofitaries  and  particular  keep- 

or,  if  the  hufband  forge  the  notes,  and  the  wife  is 
byed  to  put  them  in  circulation,  we  will  rather  be  ' 

ifed  to  follow  the  precept  of  the  old  law  of  William 
iich  cafes,  which  holds  both  for  guilty,  and  puniflies 
I  according  to  their  demerits  ^."    No  criminal  profe- 

however,  can  go  on  againft  her  without  calling  her 
l^.   The  wife  cannot  even  wave  the  defence  that  her 

^.  B.  IT,  p.  a8.  waj,  that  »*  a  feme  eovert  is  liable  to 
ie,CrimiBalLaw,Voli,p.43.  "  be  profecuted  for  crimes  commit- 
contrary  fecms  to  obtain  in  **  ted  by  her.  Thii  woman  has  dif- 
.  Helen  Bent  was  delivered  **  obeyed  the  order  of  the  juftices, 
brd  child.  Thereafter  flic  **  and  the  ftatute  prefcribes  the  pun- 
The  judices  made  an  order  **  ifliment  here  inflided  upon  her. 
on,  charging  her  with  8d.  *'  There  is  no  need  to  fummon  the 
owarda  the  relief  of  the  par-  **  hufband  in  a  criminal  profecution 
till  payment  thereof  commit-  **  again  (I  die  wife."  Barrow,  Mansf. 
to  the  houiiE  of  corredion.  J68i.  £.  5»  Geo.  III.  See  D.**.  Burn, 
brought  up  by  bakeat  fr^ut.  tit.  Baftard. 
nioQ  4cliYcrcd  "by  the  court 
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S  6.      hufband  is  not  called  ^.     For,  eren  in  fuch  matters,  the  ha. 

RIGHTS 

ANDiN-     band  is  underftood  to  be  dominus  litis^  and  refponrible  to 
TiKc«Ti     certain  extent  for  the  right  condu£tin?  of  the  litiration^ 

HALf. 

Even  in  BuT,  for  thofe  fums,  whether  in  name  of  damages  or  fia 

SeTiSband  *^*^  ^^^  ^  awarded  againft  the  wife  on  account  of  any  fw 

h^mimit    dclinquicncyt  the  hufband  is  no  more  perfonally  refponfib 

''''*  than  for  any  corporal  punifhrnent  to  which  (he  may  be  fe 

noc  liable    fenced.    In  the  one  cafe,  he  no  more  luit  in  mre^  than, 

for  fines,     the  Other,  in  pelle  * ;  which,  indeed,  feems  to  be  a  prindpl 

not  of  municipal  merely,  but  of  conditutional  law.     For,  tl 

memorable  declaration  of  the  Scottilh  eftates,   that  kn 

James  the  feventh    "    hath   forfaulted    his  right  to  li 

<<  crown  V'  particularly  mentionsi  amid  .other  grievance 

^  Ifabcl  Freebairn,  and  Muir  her  pence  of  the  adioD.  But  the  hoafe 

hufiiand,  againfl.  Helen  Grant;   8th  peers  *'  remitted  back  the  cavfe 

Dec.  1749.     In   this  cafe   the   court  **  the  court  of  fcflion,.to  inquirdhs 

found,  **  that  the  procefs  could  not  "  much  of  the  faid  fum  of  expoi 

*<  proceed,    the  hufband  not  being  ■*  of  proceis  had  been  occafiooed  J 

"  called,  which  objedion  the  wife  *<  the  condud  of  the  defender  ia  ll 

**  could  not  wave.*'  The  court  there-  **  caufe,  as  he  was  refponiible  forti 

foie  fufpendcd  **  a  decree  cf  the  com-  '*  condud  of  the  caufc,  in  fo  fir 

**  miflary  of  Glafgow,   obtained  at  **  the  fame  was  malicious,  TeiatSli 

•«  the  infiance  of    Ifabel  Freebairn  "  and  calumnious."  Di^  VoL  ii^  I 

«  againft    Helen   Grant,    decerning  Hufband  and  Wife. 

«*  her  •  to  (land  a'  the  court  door  for  *  This  is  the  common  law;  if  pi 

**  half  an  hour,  with  a  label  above  ticular  ilatutcs  make  any  exceptioi 

*<  her    head,      acknowledging     her  fuch  ftatutory  liability  is  law  apf 

*'  crime,  in  uttering  certain  injurious  cable  to  fuch  particular  cafes  od 

'*  expreflions  againd  the  faid  Ifabcl,  (See   under  the  article    **  Planti 

**  and  tofubfcxibe  a  recantation,  all  **  and  Enclofing,**   where  there 

**  under  the  penalty  of  loL  flerling,  an  example  of  fuch  liability,  thoi, 

**  and  afterwards  decerning  in  the  rather  in  appearance  than  reality. 

"  penalty  as  incurred."     Kilk.  Tit,  f  See  «*  Declaration  of  the  Efti 

Hvft>and  and  Wife,  No.  15.  **  of  the  kingdom  of  Scotland,  a 

d  i9rh  Feb.  1 790,  Chalmers  againft  «*  taining  the  Claim  of  Rights  audi 

Douglas  and  hu0>and.    The  wife,  for  **  fer  of  the  Crown  to  their  majd 

defamation,  was  found  liable  in  a  fine  **•  king  William  and  queen  Mar 

and  damages.    The  court  of  fcflion  Scots  A£is,  VoLiii,  Onall  edit,  p.1 
found  the  hulband  liable  in  the  ex- 


VUGH,  during  the  fubfilUnce  of  tlie  marriage,  the  wife 
E  corponllf  pun'iflied,  as  by  im[)nfonineiit,  fcourging, 
ment,  pilloif,  yet,  till  the  dlJolution  of  the  mu- 
peifonal  execution  will  not  ilTuc  againll  her  for  com- 
ber to  pay  any  funi  of  damages  or  of  fine  Oie  may 
KuiTcd  by  hcT  delinquency ;  bccaufe,  till  then,  hav- 
t  power  over  any  part  of  the  community,  nor,  of 
,  any  funds  wherewithal  to  pay,  fhe  cannot  jullly  be 
oui  to  chat  diligence  or  execution  which  is  not  pen- 
t  merely  a  rompulfitor  for  procuring  payment.  In 
id,  we  have  feen '  it  was  held  lawful  to  iihprifon  % 
d  vomanf  for  payment  of  the  fum  awarded  agunit 
ot  the  aliment  of  a  badard  child,  which  Oie  had  bom 
dier  man  before  her  marriage.  Such  a  cafe,  with  us« 
.  be  decided  differently.  If  the  fum  be  confidered, 
!  one  hand,  as  a  fine  ariCng  from  delinquency,  cxecu- 
ronld  be  fafpended  till  the  diflblution  of  the  marriage ; 
dte  odier,  it  be  confidered  as  a  civil  debt,  execution 
I  go  ont  againft  the  hulband,  and  not  againd  her. 


■  Vide  fuprt,  p.  ijj. 


CHAP.  IX. 
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Of  Parents  and  Children. 


^*   ^  I.  T3'^^£^^^  ^^^  children  are  by  nature  under  reciprit 
IN  -L       c^  obligations  to  each  other.    This  law  is  wiittil 


$ 

TiEf  IN  •^       C<^  obligt 

oENEiAL.  ^^  ^yj.  heans  (as  lord  Stair  emphatically  fays)  "  with  capW 
*<  letters  *."  <<  Though  evil  cuftom  hath  put  out  die  cjl 
<<  of  natural  light  in  other  things,  yet,  in  this,  the  rays  4 
*<  the  fun  of  righteoufnefs  are  fo  dire£t,  that  theu-  illuoiii 
<<  ation  cannot  be  extinguiflied''.'' 

These  reciprocal  duties  mud,  in  mod  cafes,  be  left  8 
the  light  of  natural  confcience,  and  cannot  be  enforced  h 
hun^n  laws.  Some  grofler  breaches  of  the  duty,  howevd 
may  be  brought  under  the  cognizance  of  the  criminal  ml 
giftracy  ^. 


«  InlUt.  B.  i,  t.  $.         b  Ibid. 

^  Thus  the  ftatate  x66l,  c.  lO, 
ordaina,  **  that  whofoever,  fon  or 
*  daughter,  above  the  age  of  i6 
^  yeart,  not  being  diilraded,  (hall 
**  beat  or  curfe  cither  their  father  or 


*<  mother,  fiiall  be  put  to  death  wid 
^  out  mercy ;  and  fach  aa  art  willB 
*<  the  age  of  i6  yean,  andptftd 
**  age  of  pupillarity,  to  be  paaifti 
«  at  the  arbitriment  of  the  jt4{ 
^  according  to  their  defierriofH  tk 
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E  Childrsn  are  either  legidmate,  or  fpurioas  and  baf-  leoiti- 

tmb.  MATB 

CVILDKEN. 

A  LE^TiMATE  child  is  born  in  lawful  wedlock,  or  with- 
al a  competent  time  after  the  diflblution  of  the  marriage. 


The  prtfomption  that  the  hufband  is  the  father  of  the  Prerump* 
diild,  cannot  be  defeated  but  by  dire£t  evidence  that  it  was  favour  of 
inpoffible;  as,  for  example,  where  he  is  impotent,  or  has^'""**^^' 
ben  abfent  till  within  fix  lunar  momhs  before  the  birth,  or 
fiiere  the  child  is  bom  after  the  tenth  month  from  the  huf- 
htnts  departure  from  the  country,  or  death  '. 

In  England^  ^*  if  a  man  dies,  and  his  widow  foon  after 
'^  marries  a^ain^  and  a  cUld  is  born  within  fuch  a  time,  as 
"  tbt,  by  the  courfe  of  nature,  it  might  have  been  the  child 

*  of  either  hnlband ;  in  thb  cafe,  he  is  faid  to  be  more  than 

*  onfinarily  legitimate  i  for  he  may,  when  he  arrives  to  years 

*  of  diicretion,  choofe  which  of  the  fathers  he  pleafes  *.** 

"Mien may  hear  tnd  fear,  and  not        Mr.  Chridian  obfervei,  «  It  ufed 

*4i  the  like."    Thii  ad  hat  been  <'  to  be  held  that  when  the  hoTband 

not  CO  extend  to  a  parent  bj  **  was  Hying  within  the  kingdom 

M'Ken«ie  and  Mr.  Home  ^  accefs  Ihould  be^  prefumed,  unleft 

km  inclined  to  think  that  it  would  **  ftrt  A  proof  was  adduced  that  the 

MtcOiead  to  the  grandfather.  Hume,  **  huiband  and  wife  were  all  the  time 

TiL  ii,  p.  39w  **  living  at  a  diilance  from  each  other ; 

<  Mr.  Er&ine  iajs,  <'  that  it  is  not  **  but  the  courts  have  relaxed  that 

*  fc^Bired  by  our  u(age,  as  it  is  faid  **  rule,  and  have  gone  the  length  of 

*  10  be  by  tbac  of  oor  neighbours  in  «  holding  that  the  legitimacy  or  il- 
"  iBgland,  that  one  of  the  fpoufes  **  legitimacy  of  the  child  of  a  mar- 
'  mA  have  been  out  of  Britain;  but  **  ried  woman,  living  in  a  notorious 
'  tbediftance  between  them  ought  **  (late  of  adultery,  under  all  the  cir- 

*  to  be  ib  great  aa  to  carry  full  evi-    '*  cumftanccs,  is  a  queftion  for  a  jury 
I   «  dpKe  with  ity  that  they  could  not    «  to  determine.*    I  4  T.  R.  356.  & 

*hfv  cohmbsted  daring  the  whole    351.    Blackft.  B.  i,  c.  itf.  Note  8. 
« IM  libcBed."    St.  B.  ui,  t.  3,  f  42         «  BUckiU  B.  i,  c.  z6,  p.  456. 
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MATE 

CHILDREN. 


Bonajides 
o'  cith'.r 
|)urcnt. 


If  either  father  or  mother  have  once  acknowledged'  th* 
child  as  lawful,  it  cannot  afterwards  be  deprived  of  its  legkE 
macy  by  the  oath  even  of  both  of  them  ^ 

A  MARRiAGF,  we  have  already  feen,  may  be  null,  on  au 
count  of  the  propinquity  of  the  parties,  or  of  the  previous  ma^ 
riage  of  one  of  them.  If  either  of  the  parents  were  ignom 
of  the  nullity  at  the  date  of  the  marriage,  the  canon  \s^ 
holds  that  bona  jides  fufficient  to  legitimate  the  children ' 
which  principle,  Craig  ^  and  lord  fianlcton  ^  incline  to  thin 
is  adopted  by  our  pwn  law. 


In  England,  if  the  marriage  be  not  declared  void  on  ac- 
count of  the  propinquity  during  the  lives  of  the  parties^  the 
courts  of  common  law  will  not  fufFcr  the  fpiritual  courts  C6 
declare  fuch  marriages  to  have  been  void,  to  the  efieA  dl 
baftardlfing  the  children.  And,  the;rcfpre,  when  a  man  Jul 
married  his  firft  wife's  fifter,  and  after  her  death,  the  bifluf 
was  proceeding  to  annul  the  marriage,  ai)d  baftardifc  the  !> 
fuc,  the  court  of  king's  bench  granted  a  prohibition  qutm 
hocy  but  permitted  them  to  proceed  to  punifh  the  huibani 
for  inceft*'.     So  aUb  the  children  of  a  marriage  between  all 

^*^a^aV    ^^"^^^^^^  ^"^  adultrefs  are  legitimate,  though  fuch  marriagd 

trcfj.  arc  prohibited  by  the  a£l  1690,  c  20  !. 

Those  alfo  are  in  every  refpcft  legitimate  children,  whofc 
parents  afterwards  intermarry,  our  law  completely  adoptin 
the  fentiment  of  Pope  Alexander  III,  Tanta  eft  vis  matrimm 


f  Ciatj!:,<1e  Feud.  Lib.ii,  d.  i8,  {  20.     Grcgor.  ix,  Lib.  4,  tit.  17,  c.  14.  .8^ 

Pothicr,  Droit  Civil,  &c.  Tom.  iii 

h  Dc  Fcod.  Lib.  ii,  D.  18,  J  iS,H 
i  Tnftit.  B.i,  tir.5,§  i.  | 

k  Blacltft.  B.  i,c.  15. 
'  Erik.  B.  i,  t.  6.  §  51. 


Erflj.  K  i,  t.  6,  ^  49. 

i  The  caiiomfts  cnt«T  into  Tarious 
diAindions/  not  neccffary  to  be  htrc 
mentioned ;  a«,  whether  Bona  Jules 
inuft  lubfilV  at  the  birth/ or  is  requir- 
ed at  the  conception  only.     Durjt. 
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wi  pit  aniea  funt  geniti  poft  contraBum  matrimomum  hgltimi'i,t,oiti'' 

UtMMturK  •'^'* 

caiLOftBir. 

For  the  fame  reafon,  even  thofe  of  the  children  who  die 
before  their  father's  marriage  with  their  mother,  are  yet 
coofidcred  as  legitimate.  For  example,  the  eldeft  fon  fo  dy- 
itft  and  leafing  a  fon,  the  latter  will  fucceed  to  heritage  in 
freficrence  to  his  uncles. 

This  prefumption  fuppofcs  always  that  it  was  lawful  for 
Ac  parties  to  have  been  married  together  when  the  child 
was  begotten  ^.     A  marriage  entered  into  anytime  during 


I  Decret.  Grcgor.  Lib.  iv,  1. 17,  c.6. 

Legitioiation,  by  fubfequent  mar- 

life,  was  firft  introdaced  by  Con- 

luiae,  in  the  bw  5.  Cod.  de  Nat. 

Lk  JutUnian,  in  the  loth  and  nth 

Iv^tendcdit  in  two  particulars;  the 

(Aa  got  this  power  of  legitimation, 

Ant^  be  had  children  by  a  lawful 

ttrriage.proTidcd  it  wis  diflblved  be« 

hthis  illicit  connexion ;  and  likewife 

^iaterer  was  the  quality  of  the  wo- 

■i.  By  the  Roman  law,  thofc  only 

OiM  be  legitimated  by  fubfequent 

BBri^  who  were  born  in  concubin- 

^  which  was  a  fpecies  of  natural 

■Jrriige  authorixed  by  the  law.  The 

'■so  hw,  however,  has  extended  it. 

^  at  this  legitimation  proceeds  upon 

(^fiftion,  that  the  parties  were  mar- 

fk^at  the  date  of  the  firft  conception, 

^  children  thus  legitimated  fucceed 

>  preference  to  the  children  born 

^feer  the  marriage.    This  the  latter 

ttDoot  complain  of;  fince,  as  Jufti- 

laoreau^kt,  it  is  to  the  father's  af- 

£diao  for  the   other  children  that 

ihej  owe    his   marriage   with  their 

fflother,  and,  of  courfe,  their  own  le. 

^tUDacj.     L.  zo.  Cod.  de  Nat.  Lib. 


In  France,  though  the  canon  law 
of  itfclf  has  there  no  force,  yet,  fays 
M.  Pothicr,  "  Pequiti  ei  lafa'veur  qu* 
**  ces  priticipet  renfermentf  nout  les  ont 
"  fait  emhraj^err  Ibid.  V.  ixi,  p.  320. 

£ngland  has  loft  the  benefit  of 
this  regulation,  by  the  nolumus  my- 
tare  of  the  barons,  at  the  parlia. 
mcnt  of  Mcrton.  Yet,  in  England, 
if  a  man  marry  a  woman  great  tvitb 
cbildy  the  marriage  legitimates  the 
child  though  born  an  hour  after. 
Since  marriage  has  a  retrofpedive 
operation  fo  far,  it  is  not  eafy  to 
perceive  the  confiftency  of  ftopping 
ihort  there.  If  the  fuhjequtnt  mar- 
riage have  virtue  fufficitnt  to  legi- 
timate thofe  prcvioufly  hegoittn^  it 
does  not  fecm  very  confident  to  deny 
its  virtue  to  legitimate  the  children 
previoufiy  horn ;  a  humane  and  falu- 
tary  provifion,  ftrongly  inviting  to 
reformation  by  removing  t\it  ftigma^ 
which  neceftarily  attaches  on  every 
family  feme  of  whofe  members  are 
illegitimate. 

^  Craig  pots  this  queftion  :*« 
If,  after  a  man  has  children  by  a  con. 
cubine,  he  (hall  marry  and  beget  law- 


24^  0/  the  VoLic^.  Book  I] 

LBCiTi-      life,  even  in  agone  mortis  >,  has  this  tSc6t.     It  was  och 
wife  in  France.     If  at  the  time  of  the  marriage  any  of  d 
parties  were  labouring  under  a  deadly  difeafe,  the  law 
death-bed  prevented  fuch  marriage  from  legitimating  tl 
children". 


MATE 

CBItDftCN 


-—MAIN- 


FiRENTS  may  be  compelled  by  the  magiftrate  to  wA 
TtMANCE.  ^j^jjj  ^l^gjj.  children*.     A  father  has  the  abfolute  right 

difpofing  of  his  children's  perfons,  of  dire^ing  their  edi 
cation,  of  moderate  chaftifement  \  which  right,  indee 
may  be  faid,  during  childhood,  to  be  almoft  unlimited 
And  even  «fter  they  become  puberesy  he  may  compel  tha 
to  live  in  family  with  him,  and  to  contribute  their  I 
hour  and  induftry,  while  they  continue  there,  towards  h 
fervice;  which  power  of  compulfion  lads,  in  lord  Staii 
opinion  **,  after  their  majority  ^. 

ful  children,  and  thit  marriage  dif.  contrary  is  a   hard  doArine.    I 

folring  by  his  wifc*s  death ;  he  (hall  t.  6,  {  54.—- Which,  bowcTer,  V< 

marry  the  mother  of  his  baftards  learnedly  and  decidedly  fuppofti 

— will  the  children  legitimated  by  But  with  our  lawyers   M.  Pod 

this    fecond    marriage    be    preferr^  coincides  in  opinion,  iip<m  this  fl 

ed   in  the   fucceffion   of  his    eftate  rational  grounds  viz.  **  QpoTfi 

to  the  children  of  his  firft  marriage  ?  '<  foient  venas  au  moade  aviot  f 

And  he  refolves  it  thus :    That  the  **  ils  ne  font  n^anmoins  n^  a  h 

children  of  the  firft  marriage  will  be  *<  mille  de  leore  pere  qa*apr|i  0 

preferred,  having  a  jus  qud/itum  or  *<  par  le  fecond  mariage  que  karp 

right,  eftablilhed,  which  the  father's  *<  a  cjontx^Cti  avec  leur  mere.  Ol 

fubfequent  marriage  could  not  defeat.  <*  cond  mariage.  qui  les  a  l^gitii 

Yet  the  children  legitimated  by  the  **  les  fait  reputer  en^s  de  ce  ftci 

fecond  marriage  will  take  the  inherit.  "  mariage.    Or  il  feroit  abford  < 

ance  in  preference  to  collateral  heirs.  '*  des  enfiins  du  fecood  marij^  i 

De   Feud.   p.   36S. — Lord  3ankton  **  fent  les  Ain^s   de  ceoz  du| 

delivers   a    different    opinion    upon  "  mier."    T.  iii,  p.  348. 

this  queftion.    Inflit.  B.  i,  t.  5,  §  44.  *  Voet,  lib.  xxv,  tit-  7,  ^  u, 

— "  But  I   think/*  fays  lord  Gar-  "  Pothier,  Droit.  Ci^  Jtc  ti 

dcnfton,  "    Craig's  opmidn  is  the  •  Erik.  b.  i,  t.  6,  J  53. 

"    founded    authority. "     MS.    veee  h  L.  5, 13. 

?^feard.  —  Mr.  Erfkinc   fays,  the  c  Erik.  B.  i,  t.  7,  %  |6, 
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C^iLDEEMy  though  in  family  with  their  father^  are  capa-  ^^^  \^ 
Ikof  recdnng  fums  in  gift  or  legacy,  either  from  ftrangers  mate 
•fipom  the  £ither  himfelf,  which  thereby  become  their  pro-  ^"^i,""^, 
jatf*   Bot  the  father^  as  their  tutor  and  curator^  has  the 
liminiftration  thereof,  unlefs  it  has  been  exprefsly  excluded,  Property  of 
vmlds  fuch  child  be  forisfamiliated  ;  that  is,  has  left  the  ^       ^' 
fadf,  and  is  fupported  without  his  father's  afliftance.  But,  Father*! 
ich3d  who  gets  a  feparate  (lock  from  the  father,  for  carry-  a<l»niniflra- 
*wf  en  any  trade  or  employment,  even  though  he  ihould 
ttadmie  in  the  father's  houfe,  may  be  faid  to  be  emancipat- 
atorfiorisEimiliated,  in  fo  far  as  concerns  that  (lock ;  for  the 
fnfits  arifing  from  it  are  his  own. 

Ip  the  child,  even  after  majority,  be  unable  to  fupport  him-  jf  ^^^  ^i^^ 
11^  his  parents  are  bound  to  maintain  him.  And  failing  the  after  major  ^ 
fadier,  the  fame  obligation  extends  to  the  paternal  grand-  pot^^ 
Uier,  and  fo  upwards  to  the  other  afcendants   by  the  Gnmd. 
fakr;  and  failing  thefe,  to  the  mother,  and  the  afccnd- ||^^^" ''^^ 
Ml  by  her**  J   though  neither  the  paternal  nor  maternal  j^^^^^^^^^ 
pod&ther,  or  remoter  anceftors,  have  any  part  of  thofc  Ha*  the 
fmtn  and  right  of  adminiftration  which  belong  to  the  fa-  K«^nd- 
itt.    It  has  been  found  that  a  father  is  liable  to  maintain  power  of 
*e  wife  S  but  not  the  widow  ^,  of  his  fon.  manaijc- 

The  father's  obligation  arifes  alfo  from  the  principle  al-  Father'* 
lOdf  mentioned,  that  one  third  of  the  goods  in  coinitiunion  *!*hg^ccT 

'  Erik.  B.  i,t.  6,  J  56.  it  was  recalled.     In  the  cafe  of  fir 

*  Belen  Adftin    aj^aioft    Andrew  Stair  Agnew,  8th  June  1805,  fomc 

liMther, zd  Mvch  1762,  Fac.  Coll.  of  the  judo^es  exprcfllU  an  opinion 

*  oticJed,  Proprietor  of  an  entailed  that  there  might   he  room  for  re- 

*  cfiatc  bound  to  aliment  his  elded  coniiderieg  the  point,  at  Icafl,  where- 

*  ioa't  wife"  ever  there  was  iffuc  of  the  marriage, 
f  lidem,  ibid.  14th  June  1765,  and  whereby  the  widow's  conne<5^ion  waf> 

dl  Dec  aao.  The  fon,  who  had  left    dill  niainuined  with  the  family  cf 
le  covntf7  before  the  aliment  was    her  faihcr-in-law. 
Ipikd  for,  having  thereafter  dicd»  X 
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of  whicli  he  has  the  management,  belongs  to  the  c 
During  his  life  he  has  the  unlimited  difpofal  of  th 
goods  in  communion  \  but  he  cannot,  by  any  tefta 
mortis  caufa  deed,  affc£t  the  legitime  or  third  beloi 
his  children. 


Legitime,        This  third,  or,  when  there  is  no  widow,  half,  divide 
the  children  equally,  though  of  feparate  marriages. 

If  the  elded  fon  fucceed  to  a  landed  eftate,  he 
part  of  the  legitime,  or  of  the  dead's  part.  If  a  child  r 
the  legitime,  it  is  the  fame  thing  as  if  he  had  died  :  1 
divides  among  the  red;  but  he  does  not  thereby 
right  to  the  dead's  part,  if  he  does  not  alfo  renoi 
fliare  in  the  father's  executry. 

Collation,        A  CHILD  having  a  provifion  from  the  father,  canr 
any  (hare  of  the  legitime  without  collating;  that  is, 
throw  fuch  feparate  proviGon  into  one  dock  with  t 

child*cn°"^  time,  that  the  whole  may  be  divided  equally ;  unlefs,  : 
deed,  it  diall  appear  that  the  father  intended  it  as  a  tr 

i)i»t  with       »-,    .  .  .  . 

the  widow.  This  collati&n  takes  place  only  in  quedions  among 
who  are  entitled  to  the  legitime.    The  widow  is  nc 
to  increafe  the  legitime  by  collating  donations  gi 
by  her  hud>and :  on  the  other  part,  the  children 
'obliged  to  collate  their  provifions  in  order  to  incr 
fliare  *. 


Children 
bound  to 
maintain 
tlieir 
parents. 

Mainten- 
ance among 
brethren. 


Children  are  bound  to  maintain  their  parent 
they  fall  into  decayed  circumdances ;  which  duty,  I 
kine  fays,  is  enforced  alfo  by  the  civil  fandtion  ^,  / 
father's  death,  tlie  elded  fon,  fucceeding  to  the  her 

^  If  a  man  leave  a  widow  and  one    becaufe  fuch  only  child  ii 
child,  who  fucceeds  to  his  heritage,    a  legitime. 
ilill  the  focifcty  goods  divide  in  three,         f  B.  i,  t.  6,  {  5S. 
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lUfcd  to  aKment  his  younger  brothers  and  fiftersi  if  left  un^-  leciti- 
fmkd»    The  reprefentativcs  of  a  grandfather  are,  agree-  "•^'* 
^tothe  lateft  decifions,  not  liable ;  becaufe,  were  this  obli-  temamcc. 
fAm  to  go  beyond  the  reprefentatives  of  the  immediate  pa- 
RDts,  there  would  be  no  knowing  where  to  ftop  <.     Such 
fdtions  are  competent  before  the  judges  ordinary  \  whether 
iejmfo  before  the  fefCons  of  the  peace  is  not  fo  clear; 
bit  this  we  had  already  occaGon  to  take  notice  of  ^. 


TA&DS. 


OL  Spurious  children,  or  baftards,  mud  be  maintained  by      f  •^' 
,idr  parents.     Baftards  derive  their  name  of  fpurious  from 
Aar  being  faid  to  be  Jtm  patre.     And,  in  their  cafe,  it  is 
Dttfary  to*  bring  evidence  of  the  man's  conne£tion  with 
|jkar mother  within  the  legal  period  '. 

Burr,  as  the  guilt  in  fuch  a  cafe  does  not  admit  of  dired  Woman's 
mknce,  it  has  become  cuftomary  to  admit  the  woman's  picmenr  ai 
jrik  m  fupplement :  but  this  ought  never  to  be  done,  unlefs  '°  ^^^  ^*" 
tkre  be  real  grounds  of  fufpicion  againil  the  man  \  as,  for 
cnmple,  where  there  is  a  proof  of  indecent  freedoms  with 
At  woman,  and  fubfequent   opportunity  \   for  no  anxiety 
'IB  bee  the  public  from  the  burden  of  the   maintenance, 
Mghtto  induce  juflices,  raflily,  to  admit  an  oath  in  fuppte- 
Bcnt  without  fuch  foundation  in  tlie  circ  urn  (lances  of  the 


*  SeU30,  &c  againft  Pater fon,  1$ 
V^  1761.  And,  accordingly,  a  bro- 
ker haviDg  fuccecdcd  to  a  ver^'  large 
^t^M,  an  application  vras  made  to 
^cvort  to  authorize  his  tutors  to 
*!>*  a  fttin  to  hi»  fifter ;  the  court 
'"^fed  to  interfcie,  leaving  to  the 
^>tsr>  to  take  fuch  refponiibility  up- 
^t&anfclveft.   Clerk  of  Penny cuick. 
*  VoL  i,  p.  103. 

i  \n  England,  when  a  woman  is 

itdrrcred,  or   declares  herfelf  with 

Wiikl  of  a  baftard,  and  will,  by  oath 

^rrfotf  a  jofitce  of  peace,  charjjc  any 


pcrfon  as  having  got  her  with  child, 
the  juftice  muil  caufe  fuch  pcrfon  to 
be  apprehended,  and  commit  him, 
till  he  gives  fecurity  either  to  main- 
tain the  child,  or  appear  at  the  next 
quarter  feflions  to  difpute  or  try  the 
fadl;  when  he  will  either  be  fubjcdl- 
ed  in  an  alimciit  or  difcharged,  if  the 
juflices  at  the  feflions,  upon  hearing 
all  the  circumftanes  of  the  cafe,  fliall 
be  of  opinion  that  he  is  not  the  father 
of  the  child.  Chriftian*$  Bhvck.  B.  i, 
c.  16,  p.  458;  and  Note  10. 
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53. 

BASTAtDS. 


cafe  *.  If  the  man  acknowledge  his  gu3t  it  a  dHb 
time  greater  than  the  natural  duration  of  a  ivoman't 
JLar"^'  nancy,  that  will  not  be  fufficient  to  fubjca  him,  unldi 
proved  to  have  afterwards  kept  company  with  her,  ai 
an  opportunity  to  repeat  his  guilt  *>. 


A  bitrdcn 
on  the 
parents. 


TOM. 

Aliment, 
difcrction- 
arj, accord 
ing  to  ex- 
pence  of 
living. 


The  aliment  of  baftards  is  a  burden  on  both  pareni 
cording  to  their  refpe^ive  ability.  Mr.  Erfldne  iays» 
"  only  the  mother,  who  is  always  certain,  but  likevk 
*^  father,  if  he  have  either  acknowledged  the  child,  c 
*^  be  prefumed,  from  other  circumftances,  to  have  bq 
*•  him*^."  The  fum,  therefore,  for  which  decree 
be  given  againft  the  father,  is  only  fuch,  as  togethe 
the  mother's  contribution,  may  fuffice  for  the  maintt 
of  the  child.  The  code  of  monarchical  France  moi 
manely  laid  the  burden  on  the  father  alone ;  and,  on! 
ing  him,  on  the  mother.  Lorfque  It  pere  ffeji  pas  cm 
lorfqtiil  rCa  pas  U  moyen^  c*eft  la  mere  qui  doit  etre  chm 
r  enfant  <*. 

.  As  to  the  quantum  of  the  aliment,  no  particular  dirQ 
can  be  given  \  it  mud  be  fuch,  as  with  what  the  11 
may  be  fuppofed  able  to  earn  with  her  labour,  (hall  \a 
cient  for  the  fupport  and  clothing  of  the  child :  an 
muft  depend  on  circumftances,  according  to  the  expe 
living  in  the  time  and  place.  The  rate  of  aliment  van 
according  to  the  father's  rank  and  circumftances.  Onl 
material  to  remark,  that  be  the  rank  and  fprtune  of  the 
what  it  may,  that  is  no  foundation  for  the  magiftrate  awi 
fuch  a  fum  as  ihall  bring  up  the  child  in  fuch  ftile  aa 

*  See  Aipra,  the  chapter  on  £vi-    fubje^«the  defender.    Did.  ^ 


dcnce.    VoL  i,  p.  134. 

b  The  acknowledgment  of  guilt 
with  the  mother,  at  the  diftance  of 
eleven  calendar  months  from  the 
birth,   wat  not  found  fufficient  to 


«  B.  1,  t  6,  §  56. 
d  Pothicr,  Droit  Civil,  &i 
iii,p.ji4. 


Tb»  aUmenc  malt  be  continued  from  time  to  time" 


I  KHkenu  K|Mtt>  a  fie, 
4I.  (lulinf  of  rculj  (luntnt 
wctned,  10  lie  paid  bf  Ae 
M  dc  mDtho- of  hii  biflird 
^nthoDt  tiauting  the  endar- 

A  bill  of  fuTpcaliaii  wu  an 
miod  prcfcntcd;  and  u  the 
D  occurred  npoa  the  paOlng 
ifiog  the  bill,  the  lordi  had 
liSralcj  how  to  qnaliff  the 
met,  ud  at  Ufl  fell  upon  thii 
CDI,  to  refule  the  bill,  with- 
vjadice  to  the  fufpeoder  to 
tffia  bj  fii^nlUM,  how  fnon 
ild  IbMild  arrive  to  the  ap 

feSTi,  uid  become  able  to 
K  kblf;  whkli  implied  that 
faaat  &ould  contiauc  no 
itbu  the  age  of  14,  aodfBEfa 
iht  ■pin  ill  of  the  coiiru" 
<  igainlt  Kaf,  %J  Jalj  1740^ 
t  liiUefBeiu  cafe,  Olirer  v. 
Unh  1778, "  the  julticn  of 
■  «l  the  countf  of  Roiburgh, 
I  OQicr,  a  daj  labooKr,  Ua- 
>  ,^nct  Scott,  ■  woman  of  the 

nak,  by  wham  be  had  a  baf- 
diU,  in  4J.  AerliDg  wniMlly 
ImcBl.  fat  the  laid  child  dur- 


Ihould  attain  the  age  of  14  jtaii. 

But  the  court,  ia  rcTiewing  ihii 
judgmenl,  wtre  of  opinion,  that,  for 
perfon)  in  hii  circumftucei,  die  ram 
wu  too  large,  and  the  time  too  long ; 
■nd,  therefore,  thej  rcOrified  the 
i^uintum  of  the  aliment  to  3L  in  the 
year,  to  be  paid  quarterly,  until  the 
child  Ihould  attaio  the  age  of  feTcn 
yean;  and  alfo,  ihereaficr,  until  ei- 
ther that  the  father  Ihatl  take  the 
cliikd  into  his  own  keeping,  or  that 
ihc  child  DiaU  attain  the  age  of  10 

Id  the  caft  of  Glcndinning  againlt 
Flint,  the  coutt  found  the  mother 
cotiiled  to  aliment  far  the  child,  ay 
and  until  fbe  airim  at  the  age  of  10 
yeart  umpktc,  referviiig  to  the  child 
to  apply  tftcTwards  for  aliment  aa 
accordi.    19  Not.  1781.    tac.  Coll. 

And  ID  the  calc  of  Pateifbn  againft 
Spieii,  99  Nov.  1781,  the  lord  ordi- 
nary found  the  defender  only  liable 
in  paytnent  to  the  purfner  uf  the  ali- 
ment awarded,  till  fuch  time  »  the 
child  in  <iue(Uon  arritei  at  the  age  of 
fcren  yeati.  The  court  adhered  tii 
thii  interlocutor.    Obler(cd  on   the 
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§  3-       till  the  child  is  able  to  do  for  itfelf.    This  alimentary  cbi^ 
cosTo.   has  been  found  to  fall  undet  the  triennial  prefcripcion*. 

DT. 

Mother  en-     The  motjier,  in  general,  is  the  fitted  perfon  to  have  di4 
f^^^^^;  charge  of  the  child  during  the  period  of  infancy  K    The  fa- 
ther has  no  title  to  infift  for  the  cuftody  of  his  natural  chiUg 
in  fuch  cafes,  the  court  of  feflion  exercifes  a  diTcrettOMrip 
power  according  to  the  circumftances  of  the  cafe.     In  geai 
era],  unlefs  good  caufe  be  (hewn  for  the  contrary,  the  ombI 
Daughter,   allows  a  daughter  to  remain  with  her  mother  till  fhe  arrifei 
Son.  the  age  of  ten  years,  and  a  fon  till  he  arrive  at  feven  yean, 

»■ 
A  MOTHER,  even  after  her  marriage,  was  preferred  t 
the  cuftody  of  a  child,  though  the  father  offered  to  tak 
him  home  ^« 


.i- 


..rATBt&*8     rpjjg  father  has  no  power  over  his  natural  children ;  bel 


POWER. 


the  continuance  of  the  payment  for  fore,  it  had  no  infloence  whatCTCro 

aliment  fought  by  the  mother,  was  their  judgment, 
protraded  to  lo  yeari,  the  child  be-        ®  Did.  Vol.  iv,  p.  105. 
ing  a  female;   yet,  in   the  prefent,        P  Dr.  Burn  obfcrvct,  •*  In  pndfci 

which  refpeds  the  aliment  of  a  boy,  "  it  ift^feldom,  if  ever  known,  liacti 

feven  yean  appear  a  more  proper  **  reputed  father,  who  applies  r«!iiW 

period.    The  lords  therefore  adhered  "  the  child  taken  off  frofn  the 

to  the  interlocutor  of  the  lord  ordi-  "  into  his  own  management, 

nary.f— Fac.  ColL    The  reporter  ob»  *'  much  as  pretends  any  advatttagtl 

lcrve»,  that  the  lord  ordinary's  inter-  "  the  child  thereby,  but  mcrelfl 

locutor  contained  this  rati*  dtcidemdi :  "  own  intereft    to  fave  chargeiC 

**  In  refpedl  from  the  nature  of  the  Vide  Baihirds. 
"  buAnefs  carried  on  by  the  father,        ^  4th  March  1758,  Burgefs 

**  the  defender,  being  that  of  bleach-  Halliday.  And,  in  a  late  cafe, 

**  ing,  drying,  and  drefllng  of  cloth,  the  father  pretended  anxiety  f<MrW! 

**  tiic  child  in  queilion  will  be  fit  for  morals  of  the  child,  and  ott  thitlB* 

**  being  employed  in  certain  branches  count  craved  to  have  the  coftoJf  ■ 

•*  of  it  by  the  time  he  arrives  at  the  the  child,  mentioning  thephcenkM 

"  age  of  feven  years.**     It  is,  how-  he  meant  to  board  it,  the  court  tf 

ever,  to  be  remarked,  that  the  court  not  indulge  him.     ixth  Jnly  llM 

diiapproved  of  this  obfervation  as  a  Farquharfon  agaiuft  Anderfoo. 
ground  of  dccilion ;  and  that,  there. 
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lieir  tutor,  euardian,  nor  admlnillraton  in  law  ^.     He       i  ^- 
rot  fiicceed  to  them,  nor  they  to  him:   He  is  no  other-  -rATHKa's 
icir  father,  except  in  poenam,  that  he  may  be  burdened  ^°^**' 
ieir  maintenance. 

tanccy  M.  Pothier  fays,  that  baftards  were  fubfidiane     * 
1  the  maintaining  their  parents,  failing  lawful  chil- 


ARDS  do  not  fucceed  as  heirs  at  law,  nor  as  neareft 
D  any  perfon  ^  not  even  to  their  mother  either  in 
les  or  heritage  s.  And  if  they  die  without  lawful  chil- 
.e  king  takes  up  the  fucceilion  as  ultimus  hares. 


ARDS  may  fucceed  to  property  heritable  or  moveable,  —streets- 
nation.  A  baftard  having  children  may  make  a  tefta- 
vcn  in  favour  of  ftrangers :    and  though  he  fliould 
I  lawful  iflue,  is  abfolute  proprietor  of  his  whole  giftTway. 
and  may  even  fettle  his  heritable  property  by  a  deed,  May  fettle 
ake  effca  till  his  death  ^  hcrita-cby 

a  deed 
mortis  caufa, 

Dur  later  cuftoms,  contrary  to  the  opinion  of  Craig, 

Sor  Ckrifiian  oSfcrvcs,  that  <*  ply  the  dcfcd  of  a  furrendcr  of  a 

I,**  though  he  iscoufidercd  "  copyhold  in  a  conveyance,  or  dc- 

Ihu  with  refpe<5l  to  inherit-  "  vifc  by  a  father  to  a  naturdl  child, 

id  fnccelfioni,  yet  the  law  "  as  it  will  in  favour  of  a  legitimate 

nice  of  hi»  connedion  with  "  child.'*     Gilb.  For.   Rom.  256,  2. 

ml  parents  for  fome  other  Vcf.  582.  Blackft.  V.  i,  459,  Note  12. 

f,  as  it  has  been  decided,  ^  Droit  Civil,  &c.  Tom.iii,  p.  314. 

m  baflard   marries  under  ^  jjy  jh^  ^ivii  law,  fpurii  luccctiJcd 

r  Ucencc,  he  mnft  have  the  both    to   mother    and   grandmother. 

:    of    his    putative    father,  L.  ii,  4  &  8  fT.  unl-  co^naii.    Juftinian 

in,  or  mother,  according  to  makes   an   exception,    which   Craio- 

G«>-  n,  C.  33.*'    I  T.  R.  96.  fays    is   wonderful    {mirum    cfi)    th.Tt 

B.  i,  p.  458,  note  11.     He  Tpurious  children  did  not  fucceed  to 

ds  adds, — ^  baftards  arc  not  thoir  mother  if  fhe  was  illuftris,  1^.  v, 

red  in  equity  as   legitimate  Ad  SC.  Orphitianum. 

en.    The  court  will  not  fup-  *  Erik.  InO.  P.  iii,  t.  10,  §  6. 

■II  R 
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BASTARDS  ^^vc  adopted  the  doftrine  of  fome  other  ftates^  tiiat  bafta 
^succKs.  hating  no  lawful  children,  are  incapable  of  making  a  td 


mcnt''. 


^  ^'  rV.  The  fovereign,  the  fountain  of  honour,  can  remote 

ATED  "■  ftain  of  baftardy  by  letters  of  legitimation ;  which  enable 
cBiLD&KN.  baftajd  to  make  a  teftament,  and  even  to  aflume  the  na 
and  arms  of  his  putative  father's  family,  (only  marked  wi 
a  crofs  barr)  *^ :  letters  of  legitimation,  however,  do  not  ms 
his  property  as  in  right  of  blood,  defcendible  to  his  agnat 
that  is,  his  relations  by  the  father  ^,  unlefs  they  contain 
exprefs  claufe  to  that  effcft.  But  they  never  entitle  hi 
as  in  right  of  blood,  to  fucceed  to  any  perfon  j  becaufe  t! 
would  interfere  with  the  rights  of  third  parties, 

b  Erfk.  ib.  *  tinftion  may  be,  after  three  | 

c  Children  legitimated  by  fabfe-  **  erations,  bom  dexter  or  OOMI 

qiienc  marriage  being,  to  all  intents,  *<  yet   the   opinion  is  moil  wn 

lawful  children,  bear  their  father's  *<  ranuble,  for  jvra  fanguinis  ■ 

arms  without  any  fuch  diminution.  *<  quam    prxfcribuntur.      Andy 

"  I  cannot,"  fiy«  fir  George  Mac-  *«  the  baftards  of  great  familMi 

kenzie,  **  be  fo  partial  here  as  not  to  «  were  very  dangerous,  for  the 

<*  reprove  an  error  of  my  own  coun-  «<  tards  might  pretend  to  the  &■ 

**  trymen,  who  make  the  mark  of  «  fion  by  this   means;   albeit  1 

«  baftardy  to  be  a  ribbon  fable,  and  «  mark   was   invested    to   c9Bd 

"  make  it  extend  from  the  dexter  «  them,"    Works,  foL  edit.  V.  4 
<*  corner  of  the  (hield  to  the  finifter ;        d  Ad.  Hunter  againft  Aleit  fl 

((  for  the  mark  of  baftardy  (hould  ter,  baftard;   zoch  Feb.  1784*  I 

«<  dill  be  finifter:  nor  is  it  called  a  Coll.    Letters  of  legittmatkyi  Av 

■(  ribbon  in  any  nation.  entitle  agnates  to  fucced  to  a  lift 

**  And  though  we  have  received  without  a  fpecsal  provifioo  ip  4 

"  an  opinion,  that  the  baftard*s  dif-  favour.  \ 


CHAP.  X. 


Of  Perfofu  under  Age. 


A  CHILD  is  under  pupillarity,  if  a  xnaki  till  fourteen ;       §  x. 
and  if  a  female,  till  twelve  years  of  age.  Minority  JJ,^'*"^*** 
ins  where  pupillarity  ends,  and  continues  till  majority,  Male, 
t  is,  the  age  of  twenty-one  years  complete.  Female. 

?UPiLs  cannot  in  any  degree  aft  for  themfelves.  They  are  Pupili. 
icefted  from  imprifomnent  on  civil  debts  *.  But  if  pupils 
guilty  of  thieving,  or  other  crime  or  mifdemeanour* 
J  are  liable  to  be  puniflied  as  the  circumftances  of  the 
b  and  their  knowledge  of  tlie  criminality  of  the  aft  may 
in  to  require.  In  cafes  of  peculiar  aggravation,  their 
It  may  perhaps  even  be  fuch  as  to  be  capitally  puni{h« 


'he  father  has  the  right  of  naming  tutors :  if  he  name  Tuton 
r,  the  neareft  relation  by  the  father's  fide  is  entitled  to  ^father. 

*  AA  1696,  c,  41,  t  Vol.  i,  c  I. 
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J  '•       aft  as  tutor-in-law,  the  perfon  of  the  child  being  cntrulli 
to  the  mother  till  it  attain  the  age  of  fevcn,  if  ihe  rema 
S^  «[on^  unmarried,  and  failing  her  to  the  next  cognate,  i.  e.  relatii 
by  the  mother. 

Fador,  Ueo  Jf  no  tutor  at  law  demand  the  office  of  tutor,  a  (Irang 
may  apply  to  the  barons  of  exchequer  for  a  tutory  dativ< 
or  the  court  of  feffion  rpay,  upon  the  application  of  any  kin 
man,  and  under  certain  regulations,  appoint  a  faftor  loco  th 
torts  for  the  management  of  the  pupil's  eltace. 


lutoru. 


Tutory 
dative 


Inventory.  TuTORS  muft  make  up  an  inventory.  The  office  of  a  fc 
male  tutory  falls  by  her  marriage.  A  tutor  cannot  aft  wher 
he  has  a  perfonal  intereit :  h%  cannot  be  au^or  iff  retttfuan 
A  larger  fum  than  tjie  intereft  of  the  pupil's  ftock,  or  th 
rent  of  h'u  cflate,  (hould  not  be  employed  for  his  educatio 
and  maintenance. 


MXN0B8. 


Father,  If 
euracor. 


I 

II.  Minority  begins  where  pupillarity  ends,  and  coi 
tinues  till  twenty-one  years  of  age,  when  both  boys  an 
girls  become  major. 

The  father  c.mnot  on  death-bed  name  curators  to  h 
children.  Even  in  liege  poujiie^  he  cannot  name  them  to  h 
grandchildren,  nor  to  liis  forisfamiliated  children. 

The  father,  if  alive,  is  curator  as  well  as  tutor,  that  i 
adminidrator  in  law,  to  his  children.  Otherwife,  the  mint 
choo.'es  curators  to  himfelf. 


M^y  thry        CuRA lORS  may  cncroach  upon  the  (lock,  for  giving  tl 

encroacr  on  n-  1  •  .        ,  .       .  ° 

the  Hoc?    yf^u  ig  man  neceliary  education,  or  putting  him  into  a  w. 
of  bufinefs. 


Sefiitutu,         MiNOPs,  not  having  curators,  may  be  reftored  ag?inft  s 
deeds  that  aie  hurtful  to  them,  granted  by  them  in  their  in 
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noriry,  if  challenged  within  four  years  after  majority.     If  a      $  «. 
fflioor,  baring  curators,  z€t  without  their  advicci  the  deed 

ilDUll. 

Minor  non  tenetur  pfacitare  fuper  heredltate  paferna  ;  that 
ij|  to  appear  as  defender  in  any  procefs  whereby  his  heritable 
propcny,  derived  from  the  father,  may  be  evi£l^d. 

A  minor's  pcrfon  may  be  laid  hold  of  for  civil  debts  due 
lyhim.  If  he  has  tutors  or  curators,  he  c^innot  fue  or  be 
bed  without  them.  Minors  committing  delicts  or  other 
oteoces  are  punifliable. 

ni.  Interdiction  is  a  legal  reftraint  laid  on  facile  and       j^, 
tttnwagant  perfons,  from  Hgning  any  deed  to  their  own  pr*:--  inter- 
jtKlicc  without  the  confent  of  their  interdiclors.     Though  r£&$uiii< 
imcrdiftions  be  voluntary,  they  cannot  be  recalled  by  the 
fuiy  at  his  pleafure. 


R3 
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CHAP.  XI. 


Of  Watching  and  Warding. 


*•      I.      A     POLICE  magiftracy  would  be  of  little  avail  w 
AM*  jLjIl    Qut  the  power  and  the  means  of  coercion. 

WAt»iirG.  ujojg  ^f  exercifing  fuch  power  has  already  come  under 
view  when  conGdering  preventive,  remedial,  and  puni(h 
juftice.  Here  it  is  meant  to  take  notice,  in  general,  of 
legal  provifions  for  having  places  of  confinement,  and  of  o 
general  regulations  refpeAing  imprifonment. 

f  *•  II.     "  BuROUGHs  having  great  freedoms  and  prlvil 

LiABLc.  "  from  the  king,  are  therefore  obliged  to  have  fuffic 
*'  prifons  for  receiving  fuch  as  are  attached  for  crimes. 
**  debts  ■.*'  This  burden  naturally  arofe  from  the  an< 
fervice  of  watching  and  warding,  the  price  of  their  priidl 
and  immunities^.     It  is  further  enforced  by  pofitive 

*  Sir  George  M*Kenzie*8  Obfer-  et  ejus  terriconum  (not  libci 

▼ations,  p.  30a.  burgi  dicimui.)   Craig,  Lib.  i. 

b  Senritia  autem  bargorum  hsec  zo,  ^31.    And  the  86ch  chap 

funt ;  Tigilix,  cuftedix  intra  burgum  the  Leges  Burgorum  relates  en 
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Ws^.   Hie  general  ftatute  impo&d  no  new  burden  upon       ft. 
k^lis,  irhen  it  ordained  that  **  ail  magiftrates  of  burghs,  and  ^'^  ^^* 


"  hapen  of  any  gaols  or  prifons,  fliaii  receive  into  their 
'^  prifoos  all  fuch  perfons  as  either  (hall  be  brought  by  con- 

*  ftabJes,  or  fent  unto  them  by  warrants  under  the  hand  of 
''anyone  juftice  of  peace,  the  faid  juilices  caufing  fatisfie 

*  for  their  entertainment  ^." 


LIABLE* 


Boroughs  of  barony  are  not  bound  to  have  prilbns ;  *'  but  Boranghi d 
■  the  baiUies  of  the  head  burghs  of  ftewartries  were  thought  ^"^^1' 
'  to  be  obliged  by  this  acl  of  parliament  to  receive  pri* 
"  (Boers*."    And  a  borough  of  barony,  having  a  fufficient 


• 


H  ntdiiiig  within  Imigh,  as  followt : 
*F«th  of  ilk  boaie  inhabit,  ane 
'  IBB  (bold  come  to  watch  for  feare 

*  rf  perreO,  ipiha  lall  paOe  fra  dure 
« tedve,  with  ane  ftaff  io  his  hand, 
* aifrU  be  •£  ane  man'«  age.   And 

*  ipbes  curfiire  (coTcrfew)  is  rung 

*  *!  lie  fall  come  forth  with  twa 
"vipMS,  and  iall  watch  cairfbllie 
*iiidiferietlie  tintill  the  morning. 
'  Asd  {if  he  fails  therein,  he  fall 

n  aoe  onlaw  of  foore  pennies.** 

*  Tbe  ftatute  James  VI,  parL  15, 

^*n*  W7f  narrates,  •«  that,  for 

*VBtt  of  faffident  and  fare  pri- 

'Aaes,  jsillcs,   and  w.arde  houfes, 

^  hadrj  rebelles  and  trangreflburcs 

'  tf  fbe  laws,  alfweill  criminal  as 

'  oril,  efeapis  unpunKhed,  and  juf- 

'  titt  ooBtemned  ;'*  and  ordained, 

'te  within    the  fpace   of   three 

'flms,  in  all  hurghs  within  this 

i«lai,  there  be  fufficient  and  fiire 

jtiBes  tnd  warde  houfes  bigged, 

Hpliiidfw  lod  maintetned  by  the 

Aid  provoft,  bailfies,  councell,  and 

"»""n!iitiff  of  th^  fitid  burghs, 


**  upon  their  awin  commoiB '  gude, 
*<  or  otherways  upon  the  charges  of 
<*  the  burgh.  And  that,  for  fure 
<*  imprifonlng,  warding,  keeping,  and 
■*  deteining  of  all  (ik  perfons,  tranf- 
*<  greflbures  of  his  heinefs  lawes, 
<*  upon  their  awin  eacpences,  alfweiU 
**  criminal  as  civil,  as  fall  be  prefent- 
**  ed  unto  them  be  the  fchireffe  of 
<*  the  fchire,  or  ftewards  and  bailliea 
"  of  regalities  within  the  quhilk  the 
'*  faids  burghcs  are  fituatc,  and  fpe- 
<*  cially  quhair  their  judicatory  fits, 
«  And  alfwa  all  uther  perfons  pre- 
"  fented  aither  to  warde  be  vcrtew 
**  of  their  awin  authority  within 
"  burghs,  or  uthtrwayes  upon  let- 
^  tcrs  of  caption  dire£led  to  them. 

d  1661,  c.  38,  App.  1,  p.  56. 

«  M'Kenzie,  ibid.  Sir  George  re- 
fers to  the  cafe  Cheap  againft  Baillies 
of  Falkland,  June  18, 1670. 

But  lord  Stair,  v^io  reports  the 
cafe,  obferves,  **  The  lords  did  not 

«  determine  that  point'* They 

**  found,  that  feeing  the  defenders 
*<  did  receive  the   rebel  upon    the 

R4 
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i  ft*      gaol|  is  boundi  at  its  own  expence,  to  maintain  prifom 

^)ffv A  Aft B 

LIABLE,      in  it  for  crimes  committed  within  the  borough;  but  it 
entitled  to  relief  from  the  rogue-money,  for  the  maintenan 
of  perfons  confined  for  crimes  committed  in  the  other  par 
of  the  county  ^. 


MAINTEN- 

ANcz  or 


§  3-  III.     The  ftatute  exprcfsly  fays,  that  the  prifoners  ai 

to  be  kept  upon  "  their  awin  expences."     But  in  gcncr 

^*"®"***- they  are  unable  to  maintain  themfelves:  wherefore,  in  d 
cafe  of  perfons  criminally  convi(^ed,  the  ftatute  ordaii 
'^  commiflioners  and  juftices^  at  their  quarter  feiEons,  ^ 
**  rate  every  paroch  for  a  weekly  proportion,  for  the  ente 
**  tainment  of  thofe  poor  prifoners,  providing  they  do  n 
*^  exceed  the  fum  of  five  (hillings  Scots  money  at  the  mo 
"  nor  under  one  fliilling  at  the  leaft ;  which  fum  ihall  ' 
**  uplifted  for  that  ufe  by  the  minifter  or  reader,  who  (h 
*'  fervc  at  every  paroch,  from  fuch  deacons  who  (hall 
**  appointed  to  colleft  the  fame,  and  the  faid  fums  to 
**  delivered  by  the  con  ft  able  of  the  paroch  at  tlie  quarl 
**  feflTions,  in  prcfence  of  the  whole  bench  then  convene 
*^  to  fuch  perfons  as  the  faid  juftices  (hall  truft  therewil 

•  ^*  and  who  accordingly  (hall  make  due  account  in  payi 

•*  the  gaolers  fuch  rates  as  (hall  be  allowed  for  the  pc 
■**  prifoners,  and  making  the  reft  forthcoming  for  fuch  ufea 
<<  intent  of  the  like  nature,  as  the  faid  juftices  (hall  appoint' 

« 

This  branch  of  police  was  afterwards  regulated  by  a  dai 

<*  captioDy  they  could  nor  now  difpute  **  were  influenced  a  good  deal  by  i 

<*  ^whether  they  were  liable  to  receive  **  praSicc/*  i.  e.  the  praiftice  of  I 

**  or  not,  as  being  the  head  burgh  of  burgh.    For  he  adds  io  a  noce»  fip 

^  the  ilewartrie,  and  therefore,**  &c.  inquiries  with  rcfpe^   to  the  id 

f  *7th  January  1793,  Magiftratcs  in  other  burghs  of  baronyy  «*  it 

of   Paifley   againd  the   Freeholders  "  pears  that  the  ufage  had  not  b 

and  Commiflioners  of  Supply  of  the  '*  uniform,  nor  Ictticd  00  iny  | 

county  of  Renfrew.   Fac.  Coll.    The  "  cral  fy(lcm.»* 
reporter  adds,  «  the  court  however        i  App.  of  Statutes,  p  Ivi. 
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dAe  general  ftatute  of  Geo.!,  for  fecuring  the  peace  of  the  ^^  oml  i, 
omntiyi  empowering  the  freeholders  to  levy  an  ^Scffmcnt,  ^  ^St^^^ 
vioch  is  commonly  called  the  rogue-money  fund  *•     Thefe  movsf. 
fRnrifioas  do  not  extend  to  debtors,  who  muft  be  maintaio- 
tif  cither  on  their  own  funds,  or  at  the  expence  of  the  per- 
fcn  by  whom  they  are  imprifoned  ^. 

IV.    The  juftices  of  peace  are  particularly  enjoined  to      i4* 
'  tale  notice,  in  all  (herifiUomSi  where  there  are  any  gaols  tioms  fok 

*  and  prifon  houfes  within  any  burgh,  that  the  fame  may  «■*""» 

*  be  kept  up,  and  not  fuiFered  to  decay  or  become  ruinous;  comoitioh 

*  and  if  there  be  any  {hire  where  there  is  not  any  gaol  or 

*  prifon  houfe,  they  fhall  inform  his  majedy's  council  there- 

*  of,  that  they  may  appoint  and  give  order  for  building  of 

*  one  within  the  head  burgh  of  the  (hire ;  and,  according 
"  to  the  dire£lions  to  be  given  thereanent,  the  juftices  Ihall 
^  be  holden  to  proceed." 


If  Geo.  I,  c  i5,  §  la.  •*  And 
"  viiems,  for  wane  of  a  fufficient 
'A&dCnr  dcfrayiog  the  charges  of 
"  tppreheoding  criminali  in  North 
'Britain,  and  of  /ubfifting  them 
*«ben  apprehended,  until  profecu- 
'  tioo,  and  of  carrying  on  the  neccf- 
*  firy  profecotions  againft  them,  it 
'  tften  happens  that  criminals  therc- 
"  by  elcape  the  punifhment  due  to 
'tlkeir  offences;  for  pceventiog  of 
'viiidi  inconvenience   for  the  fu- 

*  tore,  be  it  cna^ed,  by  the  author- 

*  ily  a/breCud,  that  it  (hall  and  may 
'  be  bwful  to  and  for  the  firee- 
'  hoUen  of  every  (hire,  county  or 

*  dfftrift  in  North  Briuin,  to  affels 

*  Cbe  finreral  (hires  or  dewartrict, 

*  where   their  ellates  lie,  at  their 

*  aeetiDgs,  at  any  of  the  head  courts, 
"  yearly,  in  foch  lums  as  they  (hall 

*  judge  rcafoBable  and  fufficient  for 
'  the  pnrpofct  aforefaid;   and  that 


u 


M 


«  fuch  monies  fo,  from  time  to  time, 
"*  to  be  afTcfred,  (hall  be  coUe^ed, 
'<  received,  and  accounted  for,  by 
*^  fuch  perfon  and  perfons  and  in 
**  fuch  manner  as  fuch  freeholders 
**  (hall  from  time  to  time  appoint, 
and  (hall  be  applied  for  defraying 
the  charges  of  apprehending  of 
**  criminals,  and  of  fubiifling  of  them 
*<  in  prifon  until  prolccution,  and  of 
**  profecuting  fuch  criminals  fur  their 
**  feveral  offences  by  due  courfe  of 
^  law,  and  to  and  for  no  other  ufe 
•*  or  purpofc  whatfoevcr." 

b  It  u  not  by  this  meant,  that 
either  debtor  or  creditor  is  charge* 
able  with  any  dues  for  lodging  or 
room  rent  in  prifon;  unldi  it  (hall 
be  thought  proper,  at  the  pri(boer*s 
defire,  to  accommodate  him  with  a 
better  apartment  than  the  commoo 
rooms  for  dcbton. 


as8  Of  the  Police.  Book  II 

pRftCAv.  There  are  alfo  fome  Britiih  ftatutes,  which  nmft  be  i^ 
iiKMiTo  *  P^*^^  applicable  to  the  Scottifh  as  well  as  EnglHh  jufticet»  fi 
THKM  IN  far  as  they  are  capable  of  being  executed  with  us,  confiileQ^ 
coumTioN.  Yj  ^th  our  own  rules  and  regulations.  Thus,  i>?,  wii 
refpeO;  to  the  building  and  repairing  of  gaols  ^  \  2dlj^  thoc 

b  The  jufticei,  or  the  greater  num-    cafe  for  the  felling  the  old  gaiol».iid 

berofthem,  within  the  Hmlu  of  their    the  fite  thereof,  and  land  theit«||ba 

commiffion,  upon  prefentment  of  the    belooging,  or  any  part  thereof  smI 

grand  jury  at  the  affizes  (or  fcffions,    alfo  the  materials  of  the  old  gMlj 

1%  Geo.  IT,  c.  29,  §  13,)  of  the  infuf-    the  contradkort  giving  fecvity  todl 

ficiency  or  inconveniency  of  the  conn-    clerk  of  the  peace  for  pcrlbniiaMe  if 

ty  Zl^^o^  °^y  contrad  with  any  per-    the  contrail.    §  z. 

fon  for  the  building,   finifhing,  or        And  the  faid  joflices  after  (adk 

repairing  the  fame,    xi  and  la  WilL    prefentment  made,  fliall,  at  tkeoat! 

c.  19,  §  X,  %.    The  expence  thereof    feffiom,  caufe  notice  to  be  giveotM! 

to  be  paid  by  the  treafuter,  out  of    times  at  lead,  in  fome  public  pap« 

the  general  county  rate,    xa  Geo.  II,    circulating  near  the  place,  of  fiick 

5  %(),  prefentment  havlBg  been  made,  of 

But  this  (hall  not  extend  to  gaols    of  their  intention  to  take  the  Anl' 

held  by  inheritance ;  nor  to  charge    into  confideration  at  the  next  eoft*! 

any  perfons  in  any  town  or  liberty    ing  or  fome  following  ieffioDs;  tfdP 

which  have  common  gaols  for  felons,    after  fuch  confideration  thereof,  dMJ^ 

and  ctnnmiffioners  of  aflise  or  gaol    ihall  give  notice  in  fuch  paiper  if 

dvlivery,  for  any  afleflinent  to  the    their  intention  of  contraAing  as  a&n> 

making  the  common  gaol  for  the    iaid :  And  all  contnidb  then  fflid% 

fliire.    II  and  za  Will.  c.  19,  §  4, 5*    and  orders  relating  thereto,  (hall  bl' 

By  the  34  Geo.  Ill,  c.  54,  fefll  2,    entered  in  a  book  by  the  clerk  of  tkl' 

the  juIHces  at  their  general  quarter    peace,  and  kept  by  him  to  be  inipeA* 

feifions,  or  the  major  part  of  them,    ed  by  the  laid  juftices,  or  any  otbtf 

fuch  major  part  not  being  lefs  than    perfon  contributing  to  the  rates  of  tbs 

fcven,  upon  prefentment  made  by  the    county,  witfiout  fee.    {  %, 

grand  jury  at  the  affixes,  of  the  in-        And  the  (aid  judices  may  bBiM 

fikfficiency,  inconveniency,  or  want  of   any  new  gaol  in  any  part  of  tb* 

repair  of  the  gaol,  may  cootrad  for    county,  in  cafe  (in  the  prefeBOMC^ 

the  building,  repairing,  or  enlarging    made  of  the  inconvenience  of  the  o^ 

the  £une,  and  the  yards,  courts,  and    gaol)  it  be  expreftly  preiested*  ^toM 

ovtkts  thereof,  and  adding  fuch  other    the  place  wherein  the  old  gtol    ' 

buildings,  aihi  making  fuch  conve-    (itoate,  is  improper,  and  that  the  i^ 

niences,  as  ihall  be  adjudged  requir    gaol  ought  to  be  removed  to  fa^ 

ilte  I  or  for  ^re^ling  any  new  gaol    other  part  of  the  county  i  and  ia  vtA 

upon  any  fite  or  ground  within  a,ny    three  fourths  in  number  of  the  jtf^ 

diftance  not  exceedipg  two  miles  from    tices  aflbmbled,   at   two   foccefi^ 

the  fite  of  the  old  gaol,  and  in  that    quarter  felfitoi  (notice  having 


aoice  oi  ue   grDium,  u  tn  uun,  in  inj  coDinci  or  ■greement 

mg  tfOB  the  ptuu,  porfae  m  Ik  made  oodcr  the  luthoritr  «C 

ifuti  u  fttU  provide  Icpar'  thh  aft ;  ot  fliuU  for  in;  deO^  or 

dildiiA  pluei  of  eoafine-  pl*i>  be  ini]r  deliver  or  prodiice,  re- 

itfa  irj  md  mj  aUt,   in  ceivc  iii]r  benefiEocemaUnetttwhit- 

IC  femnl  prilbBen  ef  iIk  fover.     ^  19. 

[  delcriptiDQa    Tcfpedively  lliejnllicei  in  TelfioBiiiur  appoint 

k*  veil  bf  d>r  n  one  or  more    ju&icei   to  vilii  Bod 

ly,  prifoDen  convia-  rui>erinicnd  the  gmati,  uid  make  re- 

ri  committed  for,  port  of  the  Ilatc  thereof  to  the  court, 

Igd  to   be    guUty  of,  mif-  nho  miy,  upon  fuch  repori,  order 

an  only,  ind  debton:  The  nny  fBtn  not  exceeding  «»].  in  any 

euh  «W»  to  be  leparatcd  one  ycir,  to  be  laid  out  upon   the 

t  fenulei;   tnd  ■  bpirate  repaire  thereof,  nolwithftanding  fucli 

Cntfioement  tobeprvTided  nuit  of  repjir  IbiU  not  hate  liccii 

prifbaeii  ■■  are  intended  to  prefcntcd  by  the  grind  jury.    And 

ided  *i  witncllc*  on  behalf  if  it  Ihall  happen  thtt  the  glol,  by 

nfinuiMi  of  any  indiameni  any  breach  being  made  in  the  fame. 

y.   And  alf*  fepaiue  infirm-  rrom  attempt!  of  prifonert  (0  cfeitpf, 

fickwaid*,  for  the  men  and  or  other  cafuahici  or  accidcntt,  Bialt 

R^uo:  And  *Ub  >  chapel:  be  rendered  un^e  for  the  eu&ody  of 

Mnient  «nnn  and  eold  Baihi  the  prironcn    therein    confined,   be- 

Md  other  thiop  at  directed  twcen  the   fevcral  timei  of  holding 

tft,  in,  c  J9,  and  care  to  be  the  fclSoni,  one  or  more  juQice  may 

M  prifttii  Ihall  not  be  kept  order  the  damage  occaConed  thereby 

Ifanment    under    ground,  to  be  immediately  fo  bi  repaired  ai 
may  be  fafficienc  far  the  laTc  cufiody 

ifae  Aid  joftiui   (tktt  pre-  of  the  prifonert,  and  upon  report 

t  Bade    u    aib[«laid)    may  thereof  to  the  ftlGont,  they  may  or- 

;  any  honlci  or  lands,   for  dcr  payment  for  the  fame.    }  7. 

,  cikrpng,  and  accommo-  When  the  juflicei  fball  think  it 

Kh  radit  and  to  direA  the  necelTarT  ih*t  the  prilbnon  Ihall  be 
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^  4-        mem,  as  the  laid  juftices,  with  the  thereof  (hall  be  difdiarged,  9a^ 

^RiCAU-      confent  of  fuch  iheiifr,  ihall  approve  account  thereof  ihail  be  kept  ll 

XKCPiNo      ^^*    "^^  ^^  eipence   of  fuch  re-  book  to  be  provided  for  that  porpi 

TBCM  IN     moval,  and  the  expence  which  may  which  book  fhall  be  delivered  ii 

COMOITION.  be  incurred  by  the  ihcrifF  on  account  court  at  every  quarter  ieffiom,  i 

of  the  fafe  cuftody  of  fuch  prifoners*  fhall  be  infpe^ed    by  the  jvlk 

iball  be  paid  out  of  the  county  rate,  who  fhaU  make  luch  orders  rekd 

and  fuch  removal  as  aforefaid  (ball  thereto  at  to  them  ihall  fecm  ne 

Dot  be  deemed   or  taken  to  be  an  Provided  that  the  whole  money  k 

efcape.    But  this  Ihail  j:ot  extend  to  rowed  be  fully  paid  within  (bmti 

difcharge  any  (beriff  or  j^oler  for  years  from  the  time  of  borroiri 

being  anfwerable for  the  adial efcape  the  fame.     14  Geo.  Ill,  c.  5^  (iei 

of  any  prifoner  in  his  cuftody.    §  6.  §  8,  9,  10,  zi. 

And  whereas  there  are  feveral  per-  And   if  any  perfon  interelUd 

fons  confined  in  county  and  city  gaols  any  houfes  of  lands  which  (kafl 

under  fentences  and  orders  made  by  deemed  neceffary  for  the  buiidiii| 

one  or  more  juftices  at  their  fcffions,  enlarging  fuch  gaols,  fhaU  npoo 

or  otherwife,  upon  convi^ions  in  a  tice  in  writing  being  given  totk 

fummary  way,  without  the  intcrvcn-  or  left  at  their  ufual  place  of  abi 

tion  of  a  jury ;  it  is  cnaAcd,  that  any  rcfufe  to  treat,  or  accept  the  f 

judge  of  afTize,  or  two  juAices  ot  the  that  (hall  be  offered  for  the  iame, 

peace  within  whofe  jurifdidtion  fuch  twenty-one  days  next  after  foch 

gaol  is  fituate,  may  remove  fuch  pet-  tice  i  the  juftices  in  (clfion»  (haQ 

Ions  to  any  houfe  of  corrcdion  with-  dcr  the  value  ^':reof  to  be  afceili 

in  the  fame  jurifdidion,  there  to  he  ed  by  a  jury ;  who  may  examine  ^ 

confined,  and  to  remain  in  execution  neflxrs  upon  oath,  (to  be  admiuifil 

of  fuch  fcntence  or  order.     24  Geo.  by  a  jufticc),  and  the  vcrdtd  of( 

in,  c.  56,  fcff.  2,  §  12.              '  jury  (hall  be  filed  at  the  feflions,  1 

And  the  expence  of  building,  re-  (hall  be  final  and  conclufive  a|^ 

building,  repairing,  or  enlarging  iuch  all  i>crfon»  whatioever.     {  14. 

gaols,  and  fuch  other  nccclTary  ex-  And  by  31  Geo.  Ill,  c.  4^ 

pence^as  aforcfaid,  (hall  le  paid  rut  »ult's»  orders  and  regnlations fbr 

of  the  county  rate;  and  when  the  fcparati(.n  and  clafling  of  prilill 

amount  thereof  (hall  exceed  one  half  and   the  fccuri  g  juft   and  httfli 

of  the  amount  of  the  ordinary  annual  trearmcnt  by  gaolers,  direded  ky 

zStSmcm  for  the  cqunty  rate,  (to  be  Geo.  lU,  c.  54,  and  all  other  dii 

computed  at  a  medium  for  the  laft  tions  contained  m  the  (aid  ad,  I 

five  years  preceding),  the  judices  in  be  exadly  conformed  to.     {  d. 

felfions  may  borrow  on  mortgage  of  And  by  %<)  Geo.  Ill,  c.  67,  €« 

the  faid  rates,  any  fum  not  lei's  than  gaoler  (hall  at  the  Michaelmat 

50L  nor  more  than  lool.  and  may  fions  yearly,  deliver  a  certificate  I 

order  the  intereft  due  thoreon,  and  figned  and  verified  on  oath,  lii 

fo  much  of  the  principal  fum  as  (hall  bef^.>re  fuch  court,  or  in  cafe  flf  f 

be  equal  at  lead  to  the  (aid  intereft,  ncfs,  inability,  or  other  caufe,  1 

to  be  paid  off  yearly,  until  Uie  whole  unable  to  attend  then  before  a 
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'fcich  certificate  fliall  ezpreis 
ch  of  the  provifioDS  therein 
ieif  whether  fuch  provifion 
wt  complied  with  or  obferv- 
H  loch  gaol;  and  fuch  certi- 
ill  be  read  publicly  in  open 

the  prcleDce.  of  the  grand 
1  entered  00  the  records  of 
Hi    f  z. 
Kh  iiefllonfl  (hall  thereupon 

(aid  certificate  into  thrir 
tion*  and  may  fununon  any 
lined  therein  to  appear  be- 
1;  and  (ball  give  fuch  direc- 
1  make  fuch  orden  relating 
It  to  them  (hall  ieem  meet ; 
take  (ecnrity  from  any  per- 
xncd  for  hit  due  perform- 

k 

very  gaoler,  who  (hall  ne« 

deliver  foch  certificate,  be* 

tty  gaoler,  (hall  forfeit  50I.; 

coont*'  gaoicr,  :^L  to  be 

in  the  courts  at  Weftrain- 

» 

Form  of  the  cerrificate. 

he  general  qiartcr  fefiiont 
peace  for  ihc  faid 
at  this  day 

in  the  year  of  oor  Lord 
the  certificate  of 
iBDcc  of  the  flatute  in  thit 
ide  and  proTidcdyrefpedl.Dg 
iof 

i  13  Car.  II,  c.  20,  en  ads 
a  and  debtors  (hall  be  kept 
mder  penalties  upon  the 
gioler. 

kll,c.40,  enadi,  that 
aler  (hall  fell,  lend,  ufe,  give 
ft  or  foffer  fpirituous  liquon 
IB  iny  gaoJy  under  a  penal. 


%,  Copy  of  the  claufe  laft  mentioned,        i  4* 
as  alfo  of  two  other  claufct  re-  *•■•€*"• 
fpedmg  the  fame,  ihall  be  hung  keepimo 
up  in  the  gaol,  under  a  penal-  TBtsciir 

ty.  COMDlTIOir. 

32  Geo.  Ill,  c.  18,  enads,  that 
The  clerk  of  the  peace  (hall  caufe  a 
lift  of  the  feef  payable  by  debt- 
ors, and  the  rulet  and  orders  for 
the  government  of  gaols  and  pn- 
fens,  to  be  hung  up  in  the  court 
where  the  aflizes  or  feflions  (hall 
be  held,  and  fend  another  copy 
to  the  gaoler;  and  the  gaoler 
(hall  caufe  the  fame  to  be  hung 
up  in  a  confpicuoua  place  in  the 
faid  gaol. 

13  Geo.  Ill,  c.58,  enads,  that 
Clergymen  may  be  provided  to  offi- 
ciate in  gaols. 

14  Geo.  Ill,  c.  20,  enads  that 
Perfons  acquitted,  or  difcharged  upon 

proclamation  for  want  of  profe- 
cution,  (hall  be  difdiarged  im- 
mediately, in  open  court,  and 
without  fee. 

14  Geo.  in,  c.  59,  cnads,  that 
X.  The  walls  and  ceilings  of  cells  in 
gaols  (hall  be  fcraped  and  white- 
wa(hed  once  in  the  year  at  leaft. 

2.  That  the  cells  (hall  be  kept  clean ; 

and 

3.  That  they  (hall  be  fupplied  with 

fr cfli  air,  by  ventilators  or  other- 
wife. 

4.  Thar  there  (hall  be  two  rooms  fet 

apart  for  the  fick. 
That  a  waim  and  cold  bath,  or 
bathing  tubs,  (hall  be  provided. 

6.  That  this  adl  (hall  be  hung  up  in 

the  gaol. 

7.  That   a  furgeon,  or  apothecary, 

(hall  be  appointed  with  a  falary. 


5' 
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t  .^  ^     are  feveral  falutary  regulations  as  to  the  felling  oi  alei  «n 
TioMs  FOR  or  other  ftrong  liquors^  in  gaols  ^ »  3^1^!  there  are  pro 

KEtriMG 
TSSlt  IH 

coiimTiotf*     i  By  the  14  Geo.  I!,  c.  40,  no  \t-  if  there  be  no  informer)  to  tte] 

cence  fliall  be  granted  for  retailing  of  fuch  gaoL    \  a<x 

fpirituous  liquors  within  anf  gaol  or  And  by  tbe  ;i4  Geo.  Ill,  c.541  k 

prifon ;  and  if  the  gaoler  (hall  fell,  no  gaoler  nor  any  pcrfen  in  ml 

lend,  ufe,  or  give  away,  or  fuffer  the  him,  or  employed  by  him,  fteH 

lame,  (except  by  way  of  medicine),  tippling  or  gaming  in  Inch  pi 

he  ihalli^orieit  lOoL  half  to  the  king,  nor  fliali  fell,  or  permit  to  bt  Mi 

and  half  with  full  coils  to  him  who  be  capable  of  being  UcenM  it 

(hall  fue.    {17.  any  wtne»  ale,  or  other  li^Mii 

And  any  joiUce  on  information  on  have  any  beneficial  intereft  er 

01th,  that  fpirituous  liquors  are  kept  cem  wfaatibeTer  in  the  lai»  m 

or  difpofed  of  in  fuch  gaol,  may  en-  poial  of  any  liqnon  of  any  kiada 

ter  and  fearch,  or  iiTue  his  warrant  to  in  any  tap-houfe,  up*room,  er 

fearch  for,  and  feize,  and  ilave,  and  on  pain  of  forfeiting  xoL  fer  • 

deftroy  the  fame.    J  18.  fuch  offence ;  to  be  recovefcd  bf 

And  if  any  perfon  (hall  endeavour  trefs,  by  warrant  of  two  jnftifllii 

to  bring  any  fpirituous  liquors  into  on  confeflton  of  the  party,  m  1 

fuch  gaol,  the  gaoler  or  his  fervants  the  information  on  oatll  of  ear 

may  apprehend  and  carry  him  before  nefs,  which  penalty  fliall  be  4 

a  juftice ;  and  if  by  the  oath  of  one  buted  half  to  the  informer,  ani 

witnefs  or  otherwife  fuch  perfon  (hall  to  the  prifoners   confined   it 

be  convi^ed,  he  (hall  be  committed  gaol ;  and  for  want  of  fiificieBt 

to  prifon  or  to  the  houfe  of  correc-  trefs,  the  offender  to  be  cooui 

tion,   not  exceeding  three  months,  to  the  houfe  of  corre^on  iir 

vclefs  be  Ihall  immediately  pay  dovni  time  not   exceeding   three  IBV 

fuch  fine,  not  exceeding  aoL  and  not  unlefs  fuch  penalty  with  reafti 

lefs  than  xoL  as  the  juftice  ihall  im-  charges  (hall  be  fooner  paid,    f  \ 

pofr,  to  be  paid,  half  to  the  informer.  And  the  convi^on  may  be  il 

ajid  half  to  the  poor  of  fuch  gaol,  following  form,  or    to  the  Ulk 

J 19.  feA:— 

And  a  copy  of  the  three  daufes  «<  Be  it  remembered,  that « 

above,  (hall  be  hung  up  in  each  gaol,  a                of                in  the 

on  pain  of  the  gaoler  forfeiting  40s.  «  year  of  the  reign  of  his  MJ 

to  be  levied  by  wairant  of  one  juf-  <*                   A.  O.  is  conviAfld 

lice,  on  convi Aion  on  the  oath  of  one  <*  fore                  of  his  majefty^ 

witnefs:  And  any  judice  may  enter  **  t  ices  of  the  peace  for  the  feiAl 

and  demand  a  fight  of  fuch  copy, and  **  ty,  [or  riding,  divifion,  aspf^X 

if  not  (hewn  to  him,  he  (hall  immc-  ^  liberty,  or  precinA,  as  the  oft 

diatcly  convid  fuch  gaokr :  one  half  «  be,]  by  virtue  of  an  a/d  of  f 

of  the  faid  penalty  to  be  to  the  in-  *<  menc  made  in  the  24th  year  1 

fprmer,  and  the  other  (or  the  whole  **  rdgn  of  his  majefty  king  Q 
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J0Bi  as  to  the  ietting  of  the  prifoners  at  work  ^ ;  ^iiy^  pss|^. 
pat  care  if  employed  for  attaining  the  important  objeA  of  tions  i •« 
cbfllinefs '  i  S^^h*  "^  order  to  fccure  thofe  objcAs^  the  tbkm  i« 


#  < 


COVPITION, 


•  tbe  ftird,  iniitltd  [here  fet  forth  glca  aad  other  abufes,  ind  fM  be- 

« Ae  tiUe  W  Ch«  wBL,  and  cffence,  ftowing  the  profiu  arifing  bj  the  Ia> 

*«dthe  cone  wfaeOyapd  place  where,  boar  of  the  prifonert  for  their  relief. 

fuiiiillfiil]  Provided  that  the  fum  to  be  ib  paid 

«  Obcn/*  Ac    §  13.  do  not  exceed  the  rate  of  6d.  a  week 

Aid  the  Ibid  juftkea  io  their  fef-  for  any  one  parifli.    19  Car.  II,  c.  4, 

ym,  or  ae  any  ijpecial  adjoammeBt  \  i.    za  Geo.  II,  c.  19. 

AmflMldfDribchexpr^piurgofe,  And  by  31  Geo.  Ill,  c.46,  after 

■qr,  if  k  IhaU  appear  to  them  nece(^  reciting,  that  it  ii  fit  the  provifioos 

ftiy  ar  proper,  appoinc  iaUries  or  in  the  faid  ad  19  Car.  II,  c.  4,  flioukl 

to  gaolert,  ia  lieo  of  the  be  executed,  and  that  the  iame  ikould 

which  were  before  derftcd  alfo  be  extended  to  all  prifonert  io- 

the  iile  of  Kcpion,  aa  to  them  cUned  to  take  the  benefit  thereof,  or 

setv  and  order  tbe  ftme  who  are  inclined  and  willing  to  work; 

ti^  paid  ont  of  the  coanty  rate,  by  and  alfo  to  increaie  the  fum  therein 

of  ftidi  attowance  being  limited  for  defraying  the  expencet  of 

by  the  chairman  of  the  ^ef-  executing  the  fame :    ft  is  enaded. 

Bat  BO  chairman  ifaall  fign  that  the  jaftices  in  feffions  may  direct 

certificate,  onkfs  notice  of  fuch  the  payment  of  fuch  fumt  of  money 

application,  figned  by  the  out  of  the  county  rate  at  they  fliall 

ef  the  peace,  hath  been  gWen  think  fit  in  executing  the  provifioai 

I4diyi  at  kaft  before  the  holding  of  of  the  faid  a6l  according  to  the  ex. 

fchiieffioM  or  adjoomment  thereof,  tenfion  thereof  hereby  made.    {  ai. 

bfCWDCereraladfcrtifoflMntiinforoe  1  But  forafmuch  at  the  gaol  it  in- 

tMr^aper  printed  and  circulated  in  tended,  in  moft  cafes,  for  cuilody  and 

hdi  coamy.    f  10,  ai.  not  for  puntfhme nt ;  and  confinement 

k  The  jaiUces  in  their  general  fef-  itfelf  in  fuch  difinal  abodes  is  fuffi- 

foB^  if  they  find  it  needful,  may  cicntly    affliaive    and    difconfolate ; 

pvfide  a  fiock  of  fuch  materials  at  human  nature  will  plead  for  thofe 

Aey  find  cottTCaieiit  for  the  fetting  miferable  objedt,  that  their  condition 

fsorprifooeri  00  work,  to  be  paid  be  rendered  as  tolerable  as  the  cafe 

fir  by  tbe  treafurer  ont  of  the  gen-  will  admit  of;  particularly  with  re- 

Oil  oNUty  rfte  t  and  may  pay  and  gard  to  cleanlinefs,  which  it  the  pa- 

fntide  fit  pcrfent  to  overfee  and  fet  refit  of  health ;  and  wholefome  air, 

fah  prifooera  lo  work;   and  make  which   it  life  itfelf.    In  conformity 

ikharderf  for  accounts  concerning  with  thefe  humane  fentiments,  the 

the  prcDiifisa,    at  ihall  be  thought  following  regulations  were  eftablifh- 

Medfoly  aad  for  puniihmene  of  ne-  cd   by  the  14  Geo.  Ill,   c.  59.—' 
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vsECAO-      Whereat  the  malignant  fever,  com-  alfo  appoint  in  experienced  forge 

f  IONS  FOR  ^odIj  called  the  gaol  diftemper,  is  or  apothecarf,  at  a  ftated  falarj^ 

KXEPiNO      found  to  be  owing  to  want  of  clean-  attend  the  gaol ;  who  (hall  report 

TBsu  IH     linefs  and  frc(h  air   in   the  fcvcral  the  juftices,  at  each  quarter  fcffioi 

coxDiTioif.  gaols,  the  fatal  confequences  whereof  a  ftate  of  the  heahh  of  the  prifoiM 

■right  be  prevented,  if  the  juflicei  of  under  his  care,    j  i. 

the  peace  were  duly  authorized  to  And  they  ihall  have  ^wer,  in  the 

provide  foch  accommodations  in  gaols,  faid  quarter  fq^fioos,  to  order  cloatt 

as  may  be  neceflary  to  anfwer  this  to  be   provided    for    the  prifooen 

falutary  purpofe ;  it  is  therefore  en-  when  they  fee  occafion ;  and  to  pit 

a^dy  that  the  juftices,  in  their  feve-  vent  the  prifooers  from  being  kep 

ral  quarter  fefltons,  (hall  order  the  under  ground,  vrhenever  they  caadi 

walls  aad  ceilings  of  the  feveral  cells  it  conveniently;  and  to  make  fad 

and  vmrd",  both  of  the  debtors  and  other  orders,  from  time  to  time^  fa 

felonit,  and  alfo  of  any  other  rooms  reftoring  or  preferving  the  health  0 

ufed  by  the  prifoners  in  their  refpec-  prifoners,  as  they  (hall  thiak  oec^ 

tive  gaols  where  felons  are  ufually  fary:  and  alfo  to  dire^  thefevcn 

confined,  to  be  fcraped  and  white-  courts  of  ju(lice  within  their  re^ 

wa(hed  once  in  the   year  at  leaft ;  tive  jurifdidions  to  be  properly  fO 

and  to  be  regularly  walhed  and  kept  tilated.     fa.                                    1 

clean,  and  condantly  fupplied  with  And  the  ezpences  attending  di 

fre(h  air  by  hand  ventilators  or  other-  execution  hereof,  fo  £41  as  tbeiaflf 

wife :  and  (hall  order  two  rooms  in  (hall  refped  county  gaols  and  coi4l 

each  gaol,  one  for  the  men,  and  the  of  judlce    belonging     to   couotici 

other  for  the  women,  to  be  fet  apart  (hall  be  paid^out  of  the  county  raMI 

for  the  fick  prifoners,  diredling  them  and  fo  far  as  they  refped  the  gid 

to  be  removed  into  fuch  rooms  as  and  courts  of  juftice  of  partiadi 

foon  as  they  (hall  be  feized  with  any  cities,  franchifes,  or  places,  that  4 

diforder,  and  kept  feparate  from  thofe  not  contribute  to  the  county  lak 

who  (hall  be  in  health ;  and  (hall  or-  (hall  be  paid  out  pf  the  public  fioc 

der  a  warm  and  cold  bath,  or  com-  of   fuch    city,   franchife,   or  pbo 

modious  bathing  tubs,  to  be  provid-  {  3. 

ed  in  each  gaol,  and  dire^  the  pri-  And  if  the  gaoler  (hall  negled  < 

foners  to  be  wa(hed  in  fuch  warm  or  difobcy  die  orders  of  the  jufticcib  ^ 

cold  baths  or  bathing  tubs,  according  may  be  proceeded  againd  in  a  (flV 

to  the  condition  in  which  they  (hall  mary    way,    by    complaint   to   tf 

be  at  the  time, before  they  are  fuffer-  judges  of  aflize,  or  to  the  juflicei  j 

cd  to  go  out  of  the  gaol  upon  any  their  quarter  fcdions;  and  if  be_h 

occafion  whatfoever.    And  they  (hall  found  guilty,  he  (hall  pay  fqch  fi^ 

order  this  ad  to  be  printed  in  large  as  they  (hall  impofe,  and  be  comflUl 

and  legible  charaders  upon  a  board,  ted  in  cafe  of  non-payment*    Id.   [I 

and  hung  up  in  fome  confpicuous  is  not  fpecified  to  what  place,  nor  || 

part  of  the  gaol.    And  they  (hall  what  time.]                                     1 
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afc  direfied  to  viflt  the  gaols  ^ ;  6ti/y,  sis  a  farther      §  4. 

rt B CAU- 
TION t  POU 

*  And  bj  .)X  Geo.  Ill,  c.  46.   For  tifjiog  thclanie,  as  foon  as  the  nature  ^  >.'  '^  '*  ° 
diebetter  preventing  abofea  in  gaols,  of  the  cafe  will  allow.    $  5.  ''  ^"^  '^^. 
lieJBfticeifliall  at  every  fefliotti  after        And  if  fuch  yifitors  (hall  obfenre, 
Acpdbg  of  this  a£^  appoint  two  or  be  fatisfadorily  informed  of  any 
VflHRjoftioesTifiton  of  every  fuch  eztraordiaary  diligence  or  merit  in 
|hI,  who  fliall,  either  together  or  any  offender,  they  ihall  report  the 
iifiT,  pefiboaDy  vifit  and  infped  fame  to  the  judges  at  the  ncz:  aflices 
frtkgiol  at  kaft  three  times  in  each  who  may  if  they  think  proper  re- 
finer of  a  year,  andoftner  if  occa-  commend  fuch  offender  to  the  royal 
ia  lull  require ;  and  flull  examine  niercy,  and  i(  hiA  majcfly  (hall  (hortea 
Im  the  ftate  of  the  baildings,  the  the  time  of  confinc^mcnt  of  fuch  of- 
Wfeviov  and  coodoA  of  the  officers,  lender,  he  (fiall,  together  with  ncceC" 
■4 the  treatment  and  condition  of  iary  clothing,  receive  fuch  fum  for 
At^trifiBoers,  and  the  amount  of  their  his  immediate  fubfiftence,  as  the  faid 
onogi,  and  the  eipences  attending  viCting  jufttce^  (hall  chink  proper^ 
fab^iilbo;  and  in  matters  of  prefs.  nOr  exceeding  aosb  nor  left  rhau  js^ 
■licoefliiy,  and  within  the  powers  >n  cafe  he  hith  been  confined  for  ono 
if ddr  commiffion  as  jofticcs,  Oiall  year,  and  fo  in  proportion  for  any 
tk  cegmzance  thereon,  and  proceed  frorter  term ;  fuch  n^»oney ,  a»  alfo  tho 
ntepbte  and  redre(s  the  fame;  expence  of  fuch  clothing, (hall  be  piaid 
iii«  every  fefljoot,  the  (aid  vi(iting  out  of  the  county  rate.    J  14. 
Vins  fe(r«Aively,  (hall  make  a  re-        And  whereas  a  confiderabie  parfc 
fWnwritingof  the  (hueand  con-  of  the  emolument^  oi  gaolers  has 
'^thereof, and  ofallabufet which  ufually  arifcn    firosh    fees    paid    by 
^•onr  to  their  obfervation  there-  debtors  and  other  prifoners  and  ftan 
■i  ib4  the  cfaainnan  of  fuch  (elfions  incidental  charges  made  on  the  coon- 
m  an  apoa  the  faid  viiitor?  for  ty  rate,  ori  the  difiniffidn  of  ptiiooers, 
"■^icport.    And  any  juftice  of  his  ani^  on  the  removal  of  tranfports: 
*"ticcatd,  and  without  being  ap-  ^d  by  neglcd*  m  rcgulatintr  the  fiud 
fi^a  vifiror,  may  enter  into  and  ^i^^  a*  dirtdked  by  the  31  (Jto.  11, 
*ll*K  the  fiune  at  foch  time  and  c.  18,  they  are  become  opprcflive  to 
^^  IS  he  (hall  think  fit,  and  if  poor  prifoners,  and  fuch  charges  on 
^M  dilcover  any  abnfe  therein «  the  cOunty  rate  are  liable  to  frequent 
^^  report  the  (ame  in  writing  to  abufcs ;  it  is  enaded,  that  the  jufttcet 
veioifiefioQaoradjoorfmieat;  and  ia  feffions   or    fpecial   adjournment 
^■y  abofea  (hall  be  reported  in  thereof,,  (hall  wirhin  11  months  after 
^■■v  tfisre&id,  the  (ame  (hall  be  the  uaffing  of  rius  w^  reguLite  and 
w  mn  immrdiatt  confiderat:on,  Jfcttie  arable  of  fees  and  rates  to  be 
■i&th  cfirdoalmcafurcs  (hail  be  taken  by  gaolers;  and  the  faid  jof- 
ii^txA  ler  enquiring  into  and  rcc*  ticei  fo  affembkd,  may  from  time  to 
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S  4*        time,  alter,  vary,  or  iouHy  dt£ilk>w 
VRBC AU-*      of  all  or  any  fuch  charges  and  fees ; 

Kiirin'o  *  *°^  ^*^  ®'^*'  *  *^°Py  thereof  fo 
TQBM  IN  regnbted  to  be  hung  up  in  the  codre 
fONMTioM*  of  aflize  and  quarter  feiffions,  sod 
another  copy  thereof  to  be  fent  to 
the  gaoler,  who  (hall  caufe  the  fiune 
to  be  hang  op  in  fome  confpicuoui 
place  within  the  gaol;  and  all  orders 
and  diredions  conuined  in  the  faid 
ad  of  3a  Gto,  II,  refpedking  the 
table  of  fees  to  be  taken  by  gaolers, 
ihall  be  conformed  to  as  if  the  fame 
were  herein  particularly  cnaded  and 
repeated.    §  15. 

And  by  way  of  recompenee  to 
any  dimimition  of  emolument  in  tho 
oJico.of  gaoler  by  means  of  any  fudi 
regulation  of  fees,  or  by  the  dif* 
allowing  any  fnch  charges  on  tho 
county  rate,  or  in  lieu  of  the  profits 
and  emoluments  that  have  ufoally 
arifen  from  the  office  of  gaoler ;  the 
Ikid  juftices  ib  affembled,  may  grSmt 
fiich  (alaries  and  allowances  to  fuch 
gaoler  and  his  affiftants  as  to  them 
Aallfeem  reafonable;  and  from  time 
fo  time  may  alter  and  irary  the  fame 
at  they  fliall  think  fit,  which  (hall  be 
paid  out  of  the  county  rate,  upon  an 
order  figned  by  the  chairnun  of  fuch 
ieiions,  fpecifying  fuch  fabry  and 
allowance :  Provided  always,  that  no 
foeh  regttbtion  which  may  hi  any 
-  vrOSt  affed  the  (heriiF  or  his  officers, 
ftiali  have  effcd  pending  the  oon* 
tinnance  in  offioe  of  the  (heriff  who 
(baD  be  adually  in  commiffion  at  the 
time  of  making  fuch  regubtion,  un- 
k(s  he  (hall,  by  writing  ondtr  his 
hand,  con(ent  thereto;  and  fuch  juf- 
tiees  in  granting  to  any  gaoler  any 
fach  (abry  or  allowance,  may  (lipu- 


Me  as  a  cMitiMi  of  tis 
thereof,  that  he  do  regularly  MtM 
and  keep  the  rules  and  orders  of  d| 
gad.    Mi  *'  ' 

But  no  fodi  &hry  and  aHowaDOSi 
fliall  be  paid  otit  of  fuch  county 
to  any  wotaaan,  or  o^r  psrte 
pable  of  executing  the  oflkeia; 
fon,  who  may  at  any  time  Be 
pointed  a  gaoler.    M. 

All  fines,  foifeitnrei^  and 
inflided  by  this  ad,  the 
and  application  whereof  b  not 
ticnlarly  herefai  direded»  flull  W] 
Tied  by  difireis  by  two  jallice^ 
may  hear  and  detennine  the. 
and  when  recovered,  Ihall  Be 
the  treafurer  of  the  couitycri 
(Ion,  and  applied  to  the 
thU  ad.    And  for  want  of 
diilrefs,  the  olfeader  Ihall  be 
mitted  to  prifoo  for  any  time 
exceeding  three  nor  kls  than 
calendar  month,  as  fuch  ji 
think  proper.    (  x6. 

And  the  convidioo  may  be  ii 
following  fiocm: 

**  Be  It  remembcrad,  wML  es 
'*  in  the  year  of  onr  lord 
<«  A.  C.  b  conviAed  before  «•  >j 
«<  one  of  hb  Baajefty'a  judicea  rf 
*f  peace  for  the  eonoty  of 
«  [here  fet  forth  the  efiwce] 
Ac.    $  x;. 

If  any  perfon  IhaB  thU 
aggriered  (where  ao  particabri 
tlMd  of  relief  b  appoteted)  Bti 
appeal  to  the  feflkmi^  widit 
calendar  monthe  after  the 


eompbint  (hall  have  ariftn,  (bft  m 
ifig  (even  clear  days  notiee  at  VwM 
writing  of  his  intendon  to  iffWi 
and  the  matter  thereof,  to  the  jelfca 
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fe^  gttrieii  are  ihdiiced  to  make  retarns";  ytify,  pro-      f  4- 
Ab  k  tltb  made  far  the  attendance  of  a  clergyman  ^ ;  and  t^ons  for 
l^ffctAc  mode  of  fetting  prifoners  at  liberty  '. 


KEtPiNO 
THSM  IK 
CONDITION, 


■jdica  who  conTiAcd.bim,  and 

i  Ae  deiic  of  the  peace;  tad  within 

hiibfi  ifter  fiicfa  notice,  he  (hall 

tter  into  recognisance  before  fome 

jrike,  with  two  fureties  to  trj  fuch 

f|Bd^  ajld  to  abide  the  order  of, 

itftif  fndi  £ofb  aa  flhall  be  awird- 

ii  at  iach  feffioDts  who,  opoo  due 

|Mf  of  fuch   notice  having  been 

JMi,  *Bd  lecognixance  entered  in- 

■^  u  afiprefiiid,    Ifaalll   hear    and 

iMf  4pTrnninft  fuch  appeal  in  a 

way,  and  award  fuch  coftt 

partf  as  they  (hall  think 

|npcr,  which    determination  IhaU 

kU  10  d  istenti  and  purpofes. 

I* 

Aad  BO  proceedingt  herein  or 
askiag  Inch  coniiftion  ihaJI  be 
^Aed  for  want  of  fonn,  or  remov- 
d  bf  urimrmH.  And  no  diftreis 
bl  be  deemed  nnlawinl,  nor  the 
?Ki7  nakinjg  the  iame  deemed  a 
ti^ifir  00  account  of  any  defeft 
■  dtt  proceeding!,  nor  fliall  fuch 
pny  be  deemed  a  trcfpalTer  mk  imith 
■icceuQt  of  any  irregularity  which 
B^be  afterwards  done  by  the  party 
ihiiiung,  bnt  the  perlbn  aggrieved 
■9  recover  fpccial  damages  in  an 
iftoi  gn  the  caie.  But  no  plaintiff 
■Itecofcr,  if  tender  of  fufficient 
■adi  hath  been  made,  before  fuch 
ittmbroDgibt.    fi9. 

'  Aad  the  keqier  of  every  gaol, 
bB  the  firft  day  of  eirery  affiles 
■^  a  tetnro  b  writing  to  the  clerk 
<f  ifiie  or  other  proper  officer,  and 
^(pedff  therein  the  number  and 


iize  of  the  cells,  the  names  of  the 
prifoners,  and  the  offences  of  which 
they  have  been  guilty;  the  court  be- 
fore  each  perfon  wai  convidcd,  and 
the  fentcnce  of  the  court  if  tried  and 
convi<fted  before  any  court  of  record, 
or  if  committed  by  a  joflice  of  the 
peace,  then  the  name  of  fuch  juftice, 
and  the  offence  of  which  he  was 
convided,  the  age,  bodily  eftate,  and 
behaviour,  of  every  fuch  convia. 
31  Geo.  Iir,  c.  46,  {  8w 

And  every  fuch  return,  before  it  ir 
delivered  into  court,  (hall  be  examin- 
ed by  one  of  the  vifiting  juftices  to 
be  appointed  as  aforefaid,  who  (hall 
fign  fuch  return,  and  annex  there- 
unto fuch  obfervations  as  he  iiall 
think  fit,  on  every  particular  therein 
contained.    {  9. 

And  in  cafe  the  gaol  (ball  not  be 
in  a  (late  to  afford  the  means  of 
feparation  as  dirc£led  by  24  Oca  III, 
c.  54,  the  gaoler  (hall  report  the  in- 
fufficiency  thereof  to  the  grand  Jury 
at  every  affizei  till  fuch  means  of 
feparation  are  effected.    ^  ix« 

°  The  judicei  in  feffioni  may  ap- 
point clergymen  to  officiate  in  gaols 
according  to  the  rites  of  the  church 
of  England,  and  allow  to  each  s 
nUary  not  exceeding  50J.  a  year; 
to  be  paid  by  the  treafurer  out 
of  the  county  rate,  zj  Geo.  Ill, 
C.58. 

P  By  the  3  Hen.  VII,  c.  3,  thofc 
that  have  the  cuftody  of  gaols,  mud 
certify  tlie  names  of  all  prifoners,  to 
the  juflices  of  gaol  delivery,  in  order 


Sz 


is- 

REsroasi- 
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V.  Magistrates  of  boroughs  are  bound  by  a  very  fcfcn 
{andiion  to  take  care  that  the  prifons  be  kept  in  fufficioi 
order,  or,  at  leaft,  that  through  their  diforder  the  prifoaec 
do  not  efcape. 


Debtors. 

Ad  of 
fbderiiiit. 


Magistrates  are  punifliable  arbltrarOy,  if  crimiind 
cfcap^'"*^'  efcape  through  their  negligence,  or  the  infufficiency  of  tfci 
jaii :  in  the  cafe  of  debtors,  they  are  liable  in  the  pajf 
mient  of  the  debt.  And,  for  putting  them  more  on  did 
guard,  the  court  of  fei&on,  by  an  a&  of  federunt  ^y  declarai 
*'  they  would  find  magtftrates  of  burghs  liable  for  the  dtU 
^  of  rebels  who  (hall  efcape  furth  of  prifon  in  all  tiihe  hA 
^'  after,  in  cafe  they  have  not  fufficient  catbands  upon  dl 
<^  doors  of  their  prifons,  and  lock  the  (ame  ilk  nighe,  kdl 
^  the  rebels  pyfce  or  break  up  the  locks.** 

■4 
\  WhickT  duty  ^as  always  been  very  ftridly  enforced  ^ 


t6  their  trial  or  difcharge,  00  pain  of 

And  if  a  gaoler  detains  a  prifoner 
itt  gaol  after  his  acquittal,  anfefs  it 
be  for  his  fees,  (not  for  meat,  drink, 
or  lodging),  this  is  an  uDlawful  ira- 
prifonment.    2  Inft.  53. 

And  a  gaoler  moft  not  difobey  a 
writ  of  haheai  corputy  for  want  of  his 
fees ;  but  the  court  will  not  turn  the 
prifoner  over  till  the  gaoler  be  paid 
ail  his  fees,    a  Haw.  151. 

Bat  by  the  I4  Geo.  Ill,  c.  ao,  if 
the  prifoner  is  acquitted,  or  difcharg- 
cd  upon  proclamation  for  want  o^ 
profecution,  or  hath  no  hill  found 
9gainfl  him,  he  (hall  pay  no  fee  to 
llic  gaoler  for  his  difcharge ;  but  fuch 
f(5e  34  hath  been  ufual,  not  exceeding 
3  3s.  4(1.  (hall,  on  certificate  of  a  judge 
or  jullice  before  whom  fuch  prifoner 
iliull  have  been  difcharged,  be  paid 
^  ut  of  the  general  county  rate. 


Arid  by  34  Geo.  Ill,  c:  45,  M 
judge  of  affize,  or  joftices  in  felM 
or  juftice  of  the  peace,  may  «dl 
any  convi^  upon  hiv  difcharge  ra 
prifon  ;-  and  alio  any  perfoo  lAi 
(hall  be  acqoitted  at  the  affiieijjl 
feifions,  or  difcharged  by  prochil 
ation  or  otherwife,  to  be  coovefii 
by  a  vagrant  pafs  as  direded  by  1^ 
Geo.  II,  c.  5,  who  ihall  by  hiaiH 
or  any  other  perfon,  apply  to  flSl 
court  or  juftice  to  be  fo  cuuftyily 
and  the  judge,  jnfticet,  or  ji^ 
aforefaid,  (haH  certify  io-  foch  pip 
that  the  perfon  fo  conveyed  was  41 
charged  frein  prifon,  or  acqnttfil 
or  otherwife  difcharg;ed  at  the  afifi 
or  fefli'ons  as  the  cafe  may  bc^  Ip 
which  pafs  no  fee  (haU  be  jnid  $  j 

*  nth  Feb.  1671. 

b  Thus,  in  a  late  cafe,  the  nagM 
trates  of  Ayr  were  fubjeded,  wbef 
the  prifoner  had,    by  meaxu  of 
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TflBmagiftntes  arc  liable  to  the  creditor  in  the  firft  in-  ^,g^„^ 
her.    The  creditor  need  not  difcufs  the  debtor,  though  mi-iTf . 
Arrads  diicofcred ;   but  the  magiftrates  will  have   re-  Moft  the 
9mk  againft  die  debtor  himfelf,  or  any  other  perfon  who  "c<*>^rdif- 
wj  hate  been  sdding  to  him  in  his  efcape  ^.  debtor  ? 

EviM  though  there  be  no  infufficiency  in  the  prifoflt  any 
Uxf  in  iearching  for  the  prifoncr  will  fubje£l  the  magif- 


Ufa  ftw,  mde  hit  dctpe  ^  xnu       ^  Chalmer,  &c  agamft'tfae  Magif* 

%  tknm^  the  iron  ban  of  the  pri-  trates  of  Tain,  Z4th  Dec.  2757. 

inMov.  The  magiftnitet,  it  was       d  Gall  againft  the  Magiftrates  oC 

4frwi1,iiinfl  I'irtii  remploy  tome  men  Forfar,  ft9th  January  1747.    In  this 

Hviich  the  prifbo,  or  erery  other  cafe,  to  be  furc,  it  was  difputed  whe- 

pMitiMO  to  snake  it  fimcible.    The  ther  the  prifon  was  not  infufficient, 

iniB,  it  was  obfenred^  %ould  not  in  fo  far  as  there  was  no  vault  below 

hne  Wen  fnccelsfbl  had  the  prifon  the  prifon,  which  was  floored  with 

hi  ao  ardied  roo£    97th  Jan.  1803,  large  oak  boards  upon  oak  joifts,  and 

Boi  and  Attorney  againft  Magif-  that  the  prilbner  had  efcaped   by 

MBiod  Jailors  of  Ayr.  forcing  up,  in  the  nighttime,  three 

Tlii  dedfioo  ftemt  contrary  to  that  of  thofe  boards,  and  thereby  getting 

tf  Ipsdie  againft  the  Magiftrates  of  <lown  to  a  (hop  which  is  immediate- 

mb;  wliefe  the  lords  found,  ■■  that  ^f  below  the  prifon  room,  (and  which 

At  ongiftrates  of  a  royal  burgh  ^^  ^^^^^  there  paft  memory),  and  by 

1CR  net  liable  tat  the  efcape  of  a  getting  out  at  the  window  of  faid 

lrifiMerfordebt»whohadgotout  ^op*  which,  as  ufual  in  (hops,  was 

If  »if«»f  of  ialie  keys  without  bohcd  on  the  infide.    Bat  lord  Kil« 

■f  C8iHii¥ance  or  culpable  negleft  kerran  obfenres,  **  there  was  no  oc- 

^flhejaikr.*'  July  1759.  Fac.CoU.  "  cafion  to  girc  judgment  upon  the 

■4  Did.   Vol  iv,   wee    Prifoner.  "  point,  as  all  agreed  that  ihcy  were 

hiad,  as  the  cacbands  were  not  **  Hable  upon  the  other,  and  fo  the 

kdadthat  night,  perhaps  it  may  be  "  interlocutor  was  given,  in  general* 

Am|^  they  ^oold  have  been  found  "  finding  them  liable    as  above.  '* 

ttle  io  terms  of  the  zA  of  federunt.  However,  it  will  occur,  that  on  the 

^  lalwcr,  tK^t  that  circumflance  principles  of  the  decifion  in  the  cafe 

tt  ast  tar^'ttjf^  the  efcape,  fecms  of  .Ayr,  there  were  grounds  for  fub- 

hudf  relevant.     The  favourable  jeding  the  magiilrates  even  on  thp 

niniittduu  in  this  cafe  vrat,  that  footing  of  infufiicicncy. 

^ 'mis  were  opened  by  an  accom- 

1^  from  without. 
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nsMHfi-      FiLRTHER,  CTcn  fliould  thc  prifoner  sot  efisape,  ftiH  d 

BiLiTT.      roagi&rates  will  be  fubjefted  if  he  had  an  opportumty  of  A 

ing  fo,  or  was  allowed  to  go  out  for  air  qr  cscrcife  \  ^md,  j 

fuermiffht  '^^^^i  ^^ ^^  ^^  ^^^  ^^P^  ^'^  ^^^^  ^^^^^  Confinement  t|ut  gin 
luve  the  creditor  a  chance  of  getting  payment  of  his  debt  jf^ttfAri 

"^        carceris  f,  or  if  there  be  any  delay  in  committing  him  to 
prifon  *. 

If  thepri.       ^^  cafe  of  the  efcape  of  a  debtor  imprifoned  on  a  wanssl 
foncrwas    nieditatione  fiiz^i  the  magiftratcs  are  not  liable  for  the  debb 

imprifoned  ,  •^_*;        ,        ,     **  .  ....     m-^.  ,     • 

meiitrnthme   but  are  confidcrcd  only  as  cautioners/tMWio^f ;  and,  thcf» 
•^*^'*         fore,  if  the  prifoner  be  recommitted  before  they  are  reqiuiij 
to  prefent  him  in  courts  np  claim  lies  ag;^nft  them  \ 

Manige-  BuT,  farther,  magiftrates  will  be  liable  if  they  difinifs  tin 
prifoiL  ^  prifoner  without  the  proper  and  regular  warrant.  A  pA 
fpner,  on  a  criminal  warrant,  cannot  be  fet  at  liberty,  ual^l 
in  confequence  of  a  warrant  of  liberation  under  the  hand  f| 
.  a  competent  judge.  And,  in  the  cafe  of  prifoners  for  ddiC 
itri£tly  fpeaking,  a  regular  warrant  is  nece^ary :  as  no  debtoi 
can  be  imprifoned  unlefs  by  letters  of  caption  under  ^ 
fignet ;  fo  regular  letters  of  liberation  ihould  alfo  be  oeoe£ 
(ary  to  juftify  fetti^g  prifoners  at  liberty.  But,  to  (are  expena 

'  Sth  June  1790,  Shortreed  againft  ment  of  the  debt  for  whkb  ke  k* 

MagHlnEies  of  Annan.    The  (herilT  been  imprilbned.    And  the  hoaft  0 

pf  the  c6unty  was  conunitted  to  pri-  lords  affirmed  the  jad{;ment. 

fon  for  debt.    The  prifon  or  town-  '  ^wo  debtors  were  pre&nted  • 

^               hall  and  court-room  were  apartments  the  magUlratet  of  Lochxiabeai  tf 

of  the  fame  boilding.    The  magif-  the  25th  March,  b«t  were  left  S 

trates  had  long  been  in  the  pradice  liberty  till  the  a7th.  Thc  magiftrMi 

of  allowing  prifopers,  on  whom  they  were  found  liable  for  the  debt  Ml 

could  depend,   acceft   to  the   hall,  for  ezpencet.    13th  June  Z781,  BJ 

which  was  no  way  fecured.     And,  againft   the   Magrlf^ratcs   of  XjA 

in  this  cafe,  the  flieriff  held  courts  maben,  Did.  Vol.  it,  v.  Prifoner. 

there.    He  did  not  efcape;  but  the  h  i6th  Nov.  17909  Brown  VP^ 

magiHratet  were  fubjeaed  in  pay.  the  Magiflrates  of  I«Dark.    J)i<H 
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BfkMtonf  a  wiitten  dilidnrge  bf  the  creditor  in  ^  ^^^l^it^ 
apdm  h  fiifiekat  far  deks  vnin  aoo  teerk^  K    And  in  ulity.  ' 
pBdcCf  a  written  dUchaurge  is  held  fufficisnt,  whatever  be 
ieaoncaf  diedtbt. 

h  the  calc  of  a  cfffi^  kmo$um^  the  decree  muft  be  extraA- 
fibdoie  it  cam  have  eSoOu    *^  A  debtor  having  been  im- 

*  prxfimedy  obtained  a  decree  ^  etffio  on  the  hit  day  of  the 
'  winter  feffion,  whereupon  the  jailor  immediately  fet  him  at 
'  liberty.  The  creditor  profecuted  the  magiftratcs  of  Edin- 
'  kvghf  on  the  g^poimd,  that  this  liberation  was  illegal,  as  a 

*  tene  of  c^fio  before  it  is  extra£^d,  and  ftiH  more,  when^ 

*  bf  the  forms  of  tlte  court,  it  is  incapable  of  being  extrad- 
'  ed|  is  of  no  avail.  The  lords  found  the  magiftrates  liable 
* ia  the  liiU  Aims  contained  in  the  diligence^.'' 

Mo  fpirftotts  Kquor  onght  to  be  allowed  to  be  fold  in  the 
jaL  By  the  24  Geo.  U,  c.  40,  is  is  ena£ted  that  no  licence 
|bB  be  granted  f^r  retsuUng  fpiritous  liquors  within  any  jatt 
« infon  I  and  the  penalty  of  tranfgreffing  this  a£b  is  fixed 


\  h&  U  fedemot,  5th  Feb.  1675. 

*  TIk  lords  .  .  .  finding  that  where 
*the  debt  for  which  perfont  are 
'■orcerate  it  iDcoofiderable,  the 

*  apence  of  procuring  a  charge  to 

'  fet  at  liberty,  will  fometimct  near 

'  e^  the  debt  itfelf,  the  prifoners 

"bong  alfo  poor,  and  not  able  to 

"  ifiifj  the  faid  expenccs :  There - 

'We  the  laid   lordi  do  authorize 

*  ad  allow  the  magiilratet  of  burghs 

'  to  let  at  liberty  out  of  their  tol- 

'  booths  perfons  imprifoned  for  debt, 

'  ^virtue  of  letters  of  caption,  upon 

*  prodofHon  of  a  fufiicient  difcharge 
*'  of  the  debt  granted  by  the  creditor, 

*  ac  whofe  inftance  they  are  incar- 
•«  cerate,  bciring  a  confent  to  the 


**  debtor's  liberation,  and  duly  regif^ 
'*  trat,  if  the  fum  do  not  exceed  aoo 
**  merks  Scots,  and  the  prifoner  be 
**  not  arrcfted  at  the  inflance  of  other 
**  parties;  the  magiftrates  or  keeper 
**  of  the  tolbooth  beinj^  always  care- 
*«  ful  to  keep  an  extra^  of  the  faid 
*'  difcharge ;  and  finds  no  neceffity  in 
*<  this  cafe  of  a  charge  to  fet  at  liber- 
**  ty ;  but,  if  the  fum  for  which  the 
**  debtor  is  incarcerate,  exceed  ooo 
*<  merks  Scots,  the  lords  difcharge 
**  the  magiilrates  of  the  burgh  to 
"  liberate  him  out  of  prifon,  without 
**  a  fufpenfion  and  charge  to  fet  at 
*•  liberty  under  his  majefiy's  fignet." 
k  8th  July  1788,  Wilfon  againft 
Magiilrates  of  Edinburgh.  Fac  CoIL 
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f^spoKsi-  at  one  hundred  pounds  whereof  one  moiety  goes  to  die  kin|| 
^i^i'T-      apd  another,  with  full  cofts  of  fuity  to  the  profecutor  K 

Boroughs  are  liable  to  keep  a  free  jail,  which  incladestlK  j 
expence  of  a  jailor  as  well  as  of  the  prifon  itfelf.    They  aie  j 
not  entitled,  therefore,  to  eza&  dues  from  prifoners,  whe- 
ther confined  for  debt,  or  upon  a  criminal  warrant  \  unld% 
perhaps,  in  particular  circumftances  for  better  accommodsi- 
tion,  if  required  °^. 


I  This  aril  had  prevailed  to  a  grett  **  here  attempted.**    The  contfiff:! 

height  even  in  Edinburgh;  hot  the  pra^Hce  ol  ending  fee*  hasbecnil^ 

magiibratei,  being  called  before  the  very  frequent  throughout  the  coi^i 

court,  aflured  their  lordihips  it  ihould  try,  and  was  the  fource  of  great  of*^ 

be  corre£^ed  in  time  to  come.  preflion.    The  evil  has  gone  to  did 

^  M'Whinnie  againft  Keepers  of  height,  that  the  court  have  thoagkt^l 

the  prifon  of  Ayr,  7th  Dec.  1803.  necefiary  to  appomt  a  committee  t^ 

**  It  was  the  decided  opinion  of  the  take  the  oiatter  into  confidcratM^. 

*'  court,  that  the  magiftrates  of  every  with  a  view  to  regulate  it  in  tioie||g 

«  burgh  were  obliged,  at  the  expenoc  come,  by  an  ad  of  federuit.   ttfj 

<*  of  the  buxgh,  to  keep  qp  a  free  magiftrates  of  OUfgow  have  iM^ 

••  jail;   and  that  neither  they  nor  pnbliflied  a  fetof  very  good  icfM 

'*  their  jailors  vrere  entitled  to  ezad  tions  for  the  management  ef  AM 

««  any  fuch  dues  from  the  debtors,  priTon,                                         "  fl 

^  who  might  be  incarcerated  as  was  f 


\^ 


if 


CHAP.  xn. 


Cfthi  legal  Provishnsfor  the  Relief  of  Prisoners, 


I  nQUALOR  carcerisf  by  means  of  which  creditors  are  ,^p'  '* 
U  entitled  to  attempt  procuring  payment  of  their  debts,  health. 
i^Gei  dofe  confinement  alone ;  but  does  not  juftify  any  ^i*^^ 
^Brandon  thereof  by  bad  air,  or  unwholcfomenefs  of  the       ^ 

flibn.  finement 

onlf. 

AccoRBiNGLT,  the  magiftratesy  on  any  medical  pradi- 
tioner's  certificate,  on  oath^  that  the  confinement  threatens 
die  prifoner's  life,  have  a  difcretbnar j  power  to  remove  him 
tolbme  other  place  within  their  jurifdi£tion.  This  praftice^  . 
agreeable  to  the  native  humanity  of  our  common  law,  had 
<)hiined  aim  early  period,  and  rather  been  carried  to  excefs. 
It  was  regulated  by  z€t  of  federunt  ^.    The  debtor  muil  be 

■  14th  Time  1671.     ««  The  lords    "  tolbooths  for  debt,   yet  hitherto 
'^  axifidering,  that  albeit  by  the  law,    *<  they  have  been  in  ufe  to  indulge 

*  inagiftratet  of  bnrghs  arc  obliged    ^  prifoncrs  to  go  abroad  upon  feveral 

*  to  detain,  in  fare  ward  and  firm-    <*  occailons ;  and  it  being  expedient, 
'  noe,  pcfibot  incarcerate  in  their    <*  that,  in  time  coming,  the  forclaid 


BAD 

■  XALTB. 
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confined  to  fomc  houfc  within  the  jurifdiaion,  under  d 
cuftody  of  fome  pcrfon  authorized  by  the  magiftrate  to  loo 
after  him,  under  which  cuftody  he  muft  ftill  be,  even  (hod 
it  be  found  neceflary  to  indulge  him  with  air  and  exercife' 

The  magiftrates  do  this  at  their  own  ezpence^  if  di 


"  liberty,  token  by  magiftratet  of 
•<  burghs,  fhould  be  retrained,  and 
•♦  the  law  duly  obferved,  therefore 
«*  the  faid  lords  do  declare,  that  here- 
**  after  it  ihall  not  be  lawful  to  the 
^  magiflratet  of  burghs,  upoa  any 
*<  occafion  whatfoever,  without  a 
^  warrant  from  his  majefty's  privy 
**  council,  or  the  lords  of  /eflion,  to 
**  permit  any  perfon,  incarcerate  in 
*«  their  tolbooth  for  debt,  to  go  out 
**  of  prifon,  except  only  in  the  cafe 
*<  of  the  party's  ficknefs  and  extreme 
**  danger  of  life,  the  fame  being  aU 
**  ways  attefked  upon  oath,  under 
<(  the  hand  of  a  phyfician,  furgeon, 
«<  apothecary,  or  mimfter  of  the  gnof- 
<*  pel  in  the  place ;  which  certificate 
«*  (hall  be  recorded  in  the  town  court 
«  books :  And,  in  that  cafe,  that  the 
«  magiftrates  allow  the  party  only 
**  liberty  to  refide  m  fome  houfe 
^  within  the  town  during  the  coa- 
*<  tinuance  of  his  ficknefs,  they  being 
**  always  anfwerable  that  the  party 
**  eicape  not,  and,  upon  his  recovery, 
*<  to  return  to  pciibn.  And  the  lords 
<*  declare,  that  any  magiftrates  of 
burghs,  who  ihall  contravene  the 
"  premifes,  (hall  be  liable  in  payment 
**  of  the  debt  for  which  the  rebel 
«t  was  incarcerate.  And  appoints  this 
^€t  to  be  intimate  to  the  agent  for 
the  royal  burrows,  and  to  be  infert 
Iq  the  books  of  (ederunt.** 


(C 


C( 


•« 


b  FuIItrton  againfl  Magiftrates  ( 
Ayr,  7th  March  Z781.  **  The  Col 
*<  lowing  circumftances  were  foa| 
^  fufficient  to  fubjed  the  magiftnti 
'*  of  a  burgh  to  the  payment  sf 
*^  debt  doe  by  a  ptifoner,  in  tenoK 
«  the  aa  of  fedetunt,  Z4th  Ja 
«*  1671.— 

**  Inftead  of  complying  with  ti 
'*  ad,  by  re^iriof  theattciatiofri 
*'  a  phyfician,  upon  oath,  beiii| 
M  that  the  debtor  aduallyhboan 
«  under  a  difeafe,  attended  iril 
«<  deadly  fymptosif»  they  had  di 
<«  miffed  the  debtor,  upon  the  filiyj 
**  cian*s  declaring,  up^m /omI  tmi  m 
**  fcUnct^  that  the  debtor's  coMii 
ct  guce  ia  contaciOBnt  smfbt^  I 
«  reafon  of  his  raletudinary  ibM 
«  health,  prove  fatal  to  his  life; ■ 
(*  inftead  of  confining  the  debC9r 
«  a  houfe  within  the  burgh,  foil 
*<  manding  him  to  pffiien  iporl 
"  recovery,  they  had  allowed  hia 
*<  go  through  the  country,  fof  ,t 
^  fpace  of  five  months,  in  dK  ill 
**■  dfe  of  his  proCdEoft  aa  m  %mtk 
"  furgeon. 
«  It  Quy  likewife  be  remaik 
that  the  magiftrates  had  acci| 
a  bond  from  the  debtor's  frifli 
fecuring  them  againfl;  the  cpl 
quences  of  their  ptocednrt.**  ] 
CoL 


« 


C( 


u 


(( 
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Mfior  cannot  alM  it.    During  this  indulgence,  the  debtor      f  i*. 

BAD 

UK  AITS. 


liiD  nnderftood  to  be  in  confinement.  '^° 


ff.  It  is  only  criminals  who  rnqft  be  maintained  by  the       f  ^ 
fthfic.   Debtors,  if  thej  have  no  funds,  muft  be  maintained  oaaci. 
If  tbofe  who  imprifon  them,  whether  with  a  view  to  their  ^^^'^  ^'  '* 
6fB  perf<mal  advantage,  or  to  gratify  their  refentment. 

Tbb  zSk  ef  grace,  therefore  ®,  as  it  is  called,  provides, 
dnt,  oa  any  prifoner  for  a  civil  debt  making  oath  before 
Ae  magiftnites  of  the  jurifdidion,  that  he  has  not  where- if  the  delit- 
iilfato  mainl^n  liimfelf,  the  magi  (Irate  may  require  the®<^5^"^oc 
cnfitDrs,  upon  wbofe  diligence  he  is  imprifoned,  to  provide  himfelL 
wdffre  fecurity  for  an  alimony  to  him,  at  a  rate  not  under  Rate  of  fta. 
jLiday;  which,  if  the  creditor  refufe  or  delay  to  do  for  lo  ^^*^  *^ 
hf^  diereafter,  it  (hall  be  lawful  for  the  magidrate  to  fet  |  ,  ^e  ere- 
4t  prifimer  at  liberty.  ^^  v^^ 

*  '  no  aliment. 

Tb  debt  and  diHgence,  upon  which  the  debtor  was  im« 
fobned,  are  not  difcharged  by  the  magiftrate's  fetting  him  ^^  Jf^^- 
kt  upon  this  ftatute,  and  therefore  the  creditor  may  again  aliment  dif. 
'  ifcperlbnal  execution  againft  him  upon  the  former  cap-^?^^^^ 
iftl    But,  if  he  abufe  that  power  in  an  oppreffive  man- 
lB|h^  may  be  condemned  in  a  fine  for  that  abufe,  and  the 
jAiof  win  have  relief  by  a  fufpenfion  \ 

This  oUigation  upon  creditors  to  fupport  their  indigent 
dekon,  Mr.  Erlkine  fays,  took  its  rife  from  the  Romans. 
Accoidingly,  the  code  of  monarchical  France  ^,  which  drew 
wmt  liberally  ftill  from  the  fame  fource,  had  adopted  the 
toy  bmt  regulation,  by  two  edi£ts ;  the  one  in  1670,  and  the 
fdier  in  i680f  not  many  years  prior  to  our  a^  of  grace  '• 

<  i69«,c.a«.  «  Erik. B. iv,  t.  3,  S  aa. 

4  AbercrombyagaioilBiodiesXptb        ^  Not.  i^St  c.  J. 
Be  X759f  Fac  Col.  If  The  former  is  ia  tbefcwonls: 


JICT  Of 


BOnOKUM. 
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i  «•  All  debtors^  imprifoned  for  payment  of  a  fiun  of  monefj 

are  entitled  to  the  benefit  of  the  z&  of  grace^  without  le- 
Who  entit-  fy^St  to  the  nature  and  origin  of  the  debt,  as  implying  blaoe 
^^S^^  ,in  them  or  not*.     This  privilege  no  perfon  is  entitled  t» 

'  who  b  imprifoned  adfa^umpraflandum. 
of  fines  for 

^^^'  ^         ni.     Cms 810  bonorum  is  the  moft  important  of  the  rvaidfa 
f  fHtferabilia^  devifed,  by  the  Scottifli  law,  for  the  relief  fl( 

ctsiio        debtors,  who,  by  means  thereof,  obtain  their  liberty,  01 
making  a  full  furrender  of  their  efFefts  to  their  creditors.  .. 

•<  Sar  4eiiz  fommatsont  faites  a  4if-  *  Decern,  7,  Z7B7,  Ckrk  agMl 

'<  ferents  jourt  auz  creanciers   ^ai  Johnfton  and  Procurator  FiicaLOal 

**  feroot  en  demeure  de  fournir  la  was  imprifoned  for  payment  of  a  An 

«*  nourriture  au  prifonnier,  et  troit  of  60L  fterling,  impofed  by  tliejli 

^  jourt  apret  la  demiere,    le  Juge  ticca  of  peace,  on  account  of  hiil| 

«  pourra    wdtuur    t tlarf^ffement  dm  ing  guilty  of  an  aflault  and  bttM| 

'<  (trijonnier,  pattit  prifemte^  ou  dwemtnt  He  applied  for  tlie  benefit  of  the  ll 

"  appelliy  The  latter  edid  extended  1696.    It  was  pleaded,  he  wai  Ml 

the  former,witha  view  to  the  greater  entitled  to  an  aliment,  as  the  infrf 

conTCuiency  of  priibnen,  on  the  nar-  fonment  was  in  conlequeoce  of  i  ll 

rative,  **  que  (buvent  le  prifonnier  li^ft.    The  court  of  feflion  wen  | 

*(  n'aroit  pas  le  moyen  de  faire  ces  opinion,  that  a  fine,  or  damages,  wA 

**  fommations . . . .  le  roi,  par  ce  mfme  ing  e$t  deUeio,  were  truly  a  dfil  ddt 

*<  edit,  art.  5,  ordonaa  qu*apr^s  Tex-  and  found  him  entitled  to  be  ilinfil 

*'  piratiop  dcs  premiers  quinze  jourt  ed  by  thofe  to  whom  the  fine  wis  M 

'<  du  mois,  pour  lequel  la  fomme  oi"  accrue.    And  the  tunc  hat  eirer  I|j9 

**  ceflaire  auz  aliments  n'auroit  point  been  held  as  fixed  law.    At  ooff  fl 

«  6U  pay^e,  le  juge,  fur  la  fimple  riod,  the  court  rather  inclined  l»  ■ 

*<  requifition  du  prifonnier,  et  le  cer*  oppofite  conflru^on  of  the  ad. 

**  tificat  du  geolier,  que  la  fomme  n*a  The  prefent  idea  is  agrecabkll 

'*  point  ^t^  pay6e,  ordonneroit  Tc-  to  what  obtained  in  the  French  1h 

^  largiflement  du  prifonnier,  pourvu  This  priyilege  there  being  mendiM 

•*  que    les   caufes  de  remprifonne*  as  applicable  to  all  prifonen  itt  fH 

**  ment,    et    des    reconomandutions  eral,  although  the  diilfndion  betd^ 

<«  n'ezcedaifent   pas   la    fomme    de  fines  and  damages,  and  civil  dah 

**  deux  mille  livres ;  et,  ii  les  caufes  was  not  only  known,  but  mora  ii! 

"  cxc^doicnt  cette  fomme,  que  I'e-  gardcd  in  their  law  than  in  omvi 

'*  largiflement,  en  cc  cas,  nc  pourroit  we  will  fee  in   treating  of  watA 

"  itxe  prononce  qu*au  liege."    Po-  (in   the  language  of  the  dvilUl 

thier  Ocurrcs  ^oilhumes  t.  3>  p*  294.  miJerakUt  rtmeditum. 
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K  benefit  of  ceffh  benorum  arifes  from  a  twofold  founda-      $  3. 

ciasio 

BOMOR0M. 


riz.  "  the  compaffion  of  human  mifery  ;*•  and  from  *^*'*'*^ 


defign  of  the  incarceration  not  being  penal,  but  againit 
auders  or  concealers  of  their  eltate  ^.^ 

« 

he  Roman  law,  creditors  were  firft  indulged  with  this  Cej!»  when 
je  by  the  lex  julia.    The  debtor,  craving  this  privi-  ^^^T 
nuft  prove  infolvency  ^     But,  as  in  the  cafe  of  the  the  Roman 
grace,  lb  the  benefit  of  the  cejfia  is  not  denied  to  thofe  ^^' 
\  who  arc  owin?  ck  deliBo  ^.  '"  ^^^^  ^ 

'  the  benefit  of  ceffio  bonorum  was  refufed  to  a  bank, 
rhere  his  infolvency  had  proceeded,  not  from  unfore- 
)ffei^  bat  from  extravagant  livings  unfuitablc  to  bis 


;  benefit  of  a  cejjlo  was  refufed  to  a  person  who 
rledged  he  kept  no  books ;  a  circumftance  that  rcn- 
k  iropoffible  for  him  to  prove  that  his  bankruptcy  had 
ccafioned  by  innocent  misfortunes  "'^    For  no  debtor  if  the  debt* 

or  keeps 
no  bookf. 
i(^  Bw  4,  t.  52.  §  31.  In  thif  cafe,  the  porfuer  wit  impcp- 

*4t  17759  $harp  againft  Tor*  foned  for  payment  of  damages  for 

L  V^ol  iVy  1. 1 ,  Prifoner.  defamation. 

«k  5,    1791.     «  M*Dowal  » iathJiilyi785,M*Cnbbinagain{l 

nprifonedy  for  payment  of  a  Thomfon  and  his  Creditors.     And 

of  damages  againft  him  for  though,  in  a  fubfequent  cafe,  the  be^- 

Uflo.    Having  purfued  a  grf'  nefit  was  granted  where  the  infoiv- 

NTMi,  it  was  objedled,  that  ency  had  arifen  from  too  great  iodni« 

KBefit  was  not  competent  to  a  gence  in  living,  7*^ugh  againft  his 

mm  deU&o,    Anfwercd,  The  Creditors;  yet  the  court  have  fince 

icr's  iniblvency  does  not  arife  refufed  the  benefit,  in  cafes  of  ez- 

.  this  claim,  bat  from  a  variety  travagant  living,  an^  expreffed  an 

htr  debts.   The  lords  repelled  opuiion,  that  the  ca£»  of  M'Cubbin 

objedion.**    M*Dowal  againfk  was  better  decided. 

It,  Dia.  VoL  iv,  ibid.   So  alfo,  >&  loth  March  1786,  Fraferagainft 

fnbleqiient  cafe,  15th  January  his  Creditors,  Did.   Vok   iv,  Pri- 

DoDglai  againil  her  Creditors,  foncr. 
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S  «•      b  entitled  to  this  pilvitege^  who  Ym  been  enfpigttd  id  fin 
BOMORUM.  dulent  tranfaiQfcms  *. 

wiiit  Evert  debtor,  im^ifoddd  fcfr  i  d«bt  6f  A6  plf^^j^  4 

debtors?     fcnption,  is  entitled  to  the  benefit  of  the  cej/io.    Ercn 
y^jp^j^g^  foreigner,  thiJ'gtfeatcft  part  of  whofe  debts  had  been  c6i 
tnAed  abroaldi  hit  been  found  entitled  to  it  ^. 

r 

'Muft  be  Bur  no  p€f  fon  can  obtain  the  eeffi^i  iinlefs  he  has  bei 
mpnuxie  j^^pyjfQjjgj  foy  g^  months  before  the  application  for  it;  HI 
montlu.  be  out  on  a  bill  of  health,  he  may  obtain  it^  that  being  he 
One  out  on^w  bemg  I^tilj  in  ptifon*   * 

m  Mil  of 

<^  !■  the  cafe  Jmius  S00te  ilg^ft  <)r^lMl9,!li  thecAfe  of<iilM^  #i 

Crolbie,   the  purfaer    of   the  e^o  thcftigma  of  the  habit,  in  the  oft 

pleaded,  that  as  imprifoBment    for  an  innocence  without  it.    But  I 

debt  was  not  penal,  but  merely  a  other  judges  did  not  go  into  .d 

ewmpuifitmy  for  compelling  payment,  idea. 

it  followed  that  the  benefit  was  to  They  thought  iliaibrdedttoni 

be  granted  to  evef y  debtor  what-  ei^toiiragement  to^  fraud,  in  men 

ever,  provided  only  there  was  com-  tile  .tran(aAions«  to  allow  the  bcoi 

plefe  evidence  thai  his  fun^  were  all  to  any  but  the  fiur  trader;  andd 

fpent,  and  that  nothing  renuuned  in  the  law  had  been  fo  fixed,  by  I 

hir  power.    On*  ttiptAMt  judge,  general  pridice  of  tke  cobttj  1 

fupportiog  tho  idM^  obfisrved,  thM,  nikny  yean  paid.    doMr*  at  UB,  ( 

at  the  date  of  the  ads  of  ^emnt  ulntd-iht  e^fib  s  butittMk  tired|i 

x666,  ZTth  Mky,  1669,  %€xh  iFebru-  qneiMAef  rather  of  MK  CrodBxe  til 

ary»  ft^d  January  16$^  there  mufil  dtaWi^  his  oppofition;  dttn  of  J 

bavte  Been  tw«  elafies  of  ban^j^  chatage  of  opinion  in  the  cotot.' 

in  Tibw,  thoie  who  had  becoiAe  (6  ~  ^  39th  May  ZI04;  Mercdr  ^gil 

from  innocent  mMbrtmitfv,  with  re-  f  aflter,  &c.  Fkc.  CbH.    Itf  Mi 

fped  to  whom  the  hikbit  wiu  dtf-  the  benefife  of  eeJSk  was  codbM 

penfed  with,  and  cnlpiable  bbnkruptt,  natives;    but  this   Uiiiitatioil   tf 

who  were  ordain^  «  in  all  time  from  a  fpecial  bftUnadce  of  the  A 

**  thereaiter  to  wear  a  bonnet  part^  2673,  t.  10,  aft  n.     la    Scodil 

*«  ly,"  Ac.    Hit  lordfiilp,  therefore,  again,  no  enadment   prdvidedf 

thought  it  agreeable  to  the^ancienc  that  matter,  and  the  coutt  odAA 

principle!  of  our  law,  to  grant  the  it  to  ftrangen,  on  th^  ibond  ani 

cf/Sd  in  every  cafe  where  there  was  beral  principles  of  our  comamftl 

no  ground  to  fufpe^ft  a  conceahnent  This,  howeter,  muft  depend  a  § 
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ft  prodfice,  with  the  procefs,  a  certificate  ander      f  j« 
tf  mie  of  die  magiftrates  of  the  borough  where  he  boworvm. 
led^'  betring,  that  he  hath  been  a  month  in  prifon ; 
hkh  certificate  the  procefs  is  not  to  be  fuftamed^. 


a  prifencr  is  fet  at  liberty  upon  a  ceffsa^  he  muft^ 
iton  filaM  infift  on  it^  wear,  for  the  future,  a  par- 
ky appropriatedi  by  cuftom,  to  dyvours  or  bank* 


art  of  fei&on,  by  the  faid  a£i  of  federunt,  declaredi  DiTpenfiof 
roulil  not  difpenfe  with  the  wearing  of  the  habit,  J^^^ 
the  cafe  of  mere  misfortune ;  and  they  are,  by 
•1^96^  c.  5,  prohibited  to  difpenfe  with  that  mark 
'hf  if  it  be  not  Hbelled  in  the  fummons  of  ceflio, 
led  and.proTcd,  that  the  bankruptcy  was  owing  to 


mAuKCs;  for  if  it  IhaU  **  Caufe  taVe  the  dyTOur  to  the  mer- 

t  ftnrger  hat  come  to  **  cat  crofs,  betwixt  10  and  12  o'clock 

nidi  an  unfair  view  of  *<  in  the  forenoon,  with  the  forefaid 

himfelf  from  his  ere*  "  habit,  where  he  is  to  fit  upon  the 

Yiin  the  bw  of  his  own  «  dyvour  (lone  the  fpace  of  ane  hour, 

riU  not  cafily  obtain  the  «  ^od  then  to  be  difiniffed ;  and  or- 

^•j^^MMtnont  againft  «  ^ains  the  dyvour  to  wear  the  faid 

a^  January  1799.  «  habit  in  all  time  thereafter ;  and  in 

edemnt,  x8th  July  x688.  *«  cafe  he  be  found  either  wanting  or 

ederant,  18th  July  1688.  <«  difguifing  the  (ame,  he  fhall  lofe 

•C  covBcil  and  feffion  do  «<  the  benefit  of  die  Switrttm.** 

.the  magiHrates  of  the  in  France,  in  like  manner,  debtors 

iMe  llit  Uberadon  out  of  were  under  the  neceflity  of  wearing 

CMde  lihn  to  take  on  and  the  ha/met  verd.     **  J'ai,"  fays  M* 

I  lus  kcad  a  bonnet,  part*  Pothier,  **  toujours  vu  prononcer  ici 

vm  aad  partly  of  a  ycl-  «<  cette  condition  de  porter  le  bonnet 

■*»  mtk  appermoft  hofe  «  verd ;  mais  je  n'ai  jamais  vu  que 

gsoBhiikgSthaif  brown  u  Jes  cr^anciers  aycnt  fait  ufage  de 

fcOoiv  coloured,  conform  «  ccs  fentences,  et  ayent  fonmis  ^ 

ea  deHicred  to  the  ma-  u  i^mt  dcbitcur  un  bonnet  verd  pour 

«f  Edinborgh,  to  be  keep-  •<  \c  porter."  Ocuv.  Poft.  t.  3,  p.  300^ 

ar  tolbooth ;  and  diat  tliey  r  Erik.  B.  iv,  t.  3,  5  a;. 
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Of  Schools. 


i  '*       '•  /fli^^^  vanajtne  moribus  leges  ^  Police  regulatioiii,'* 
HAL.  ^xf    vindiftive  juftice,  can  avail  little,  unlefs  due 

be  taken  of  the  public  morals. 

On  this  account,  the  Scottifli  goverment  exprefled 
anxiety,  that  *<  the  fubjedls,  expecially  the  youth,  be 
*^  cifed  and  trained  up  in  civilitie,  godlinefs,  knowlege^ 
*'  learning**,"  thinking  that  there  "  are  no  means 
^'  powerful   to  further  this ....  than    the  eftablifliiif 
*'  fchools  in  the  particular  pariflies  of  this  kingdom, 
*^  the  youth  may  be  taught  at  the  lead  to  write  and 
*^  and  be  catechifed  and  inftrudled  in  the  grounds  of: 
•*  gion**."    And,  at  an  early  period,  when  men  of  rank 
political  importance  could  frequently  neither  read  nor 
ftatutes  ena£ted,  that   ^*  all  baronis  and  fubftandous 
•*  halderis  fould  put  thair  airis  to  ye  fchulis  *^.* 

•  Ad  of  privy  council  1616.  «  Jaw.  IV,  1496,  c.  87,    Pifljjl 

k  Ibid*  Balfour  *<  anent  fcholit,*'  p.  X3a.    ' 


XU.      Relief  ^Prisonbrs.  i8i 

dj  applied  to  their  cafe.  If  it  can  be  afibrded  at  all»  i  4* 
ft  come  from  the  high  court  of  juUiciary,  on  a  fpccial  haii. 
lent  of  the  drcumftances  of  the  cafe'.  Hence  iuf- 
i  peace  muft  feel  themfeives  under  the  ftionger  obli- 
I  to  prerent  the  evil,  by  attention  to  the  difchar^e  of 
atutory  duty^  in  attending  to  the  cleannefs,  the  (alobhty 
prifonsy  and  the  treatment  of  the  prifoners* 

*  Home,  Vol.  iT,  p.  355. 


IL 
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S  !•  But  the  ardour  of  our  countrymen  unfbrttmatdy  < 

sKAu  ^^^  ^'^  ^**^  unprofitable  contentions,  (the  ferious  ( 
tion  of  the  lad  age,  but  which  are  long  ago  funk  ia  i 
contempt  and  oblivion),  without  procuring  for  us  an 
fa^Sory  information  touching  the  particular  ftate  of 
in  Scotland  before  the  rrformation;  while  the  p» 
ftowed  in  fome  other  countries,  to  trace  the  rife  ar 
grefs  of  feminaries  of  education,  are  among  the  am 
pendous  monuments  of  learned  indisftry. 

It  cannot,  however,  be  doubted,  that  here,  as  h 
countries  where  the  popifli  hierarchy  obtained,  pa 
fchools  were  under  the  management  of  the  clerg 
maintained  by  the  revenues  of  the  church ;  which  fen 
may  be  traced  back  to  the  earlieft  periods  of  primidT 
tianity. 

The  philofophers  had  divided  mankind  into  two 
thefew^  and  the  many.  Their  in(tru£lions  they  con^ 
the  former,  aflembled  in  the  academy  or  the  porch  $ 
the  latter  their  language  was,  Procul  6^  procul  efte^  j 
whereas,  in  Chriftian  congregations,  on  the  other  ha 
great  aim  was  to  ameliorate  the  minds,  and  incre 
knowledge  and  happinefs  of  ali.  Schools  were  tl 
early  eftablifhed  for  the  inflruftion  of  the  children,  i 
in  the  principles  of  the  Chriftian  religion,  but  like 

contemporary  withChirlemagiie,con.  "  Scocorum  regem  UluftriS 

fidering  our  long  line  of  royal  authors?  •<  hie  faelicem  dodrinjt  (aci 

wWc  hiftory  ooc  doughty  patriot,  «  turis  Scoti*  regibot  pria 

in  his  "  Oratio  deiUuftribus  Scotia: f crip,  u  Ji^^  fcnpGt  intrr  oka  itgwm 

«  Uri6us;*  commences  with  the  Com-  «  ^  //^„^  ^„^,     p^ft  !„ 

plctc  fyftcm  of  PoUtical  Economy,  «  nadilla . . .  compofait  ad  | 

publifhed,  with  other  learned  works,  u  ^f^n,^  ^  alter  Artwcrt 

by  king  Fergus  I.  much  ibout  the  a  ycnatorianim  Ubrum  ul 

time  of  Alexander  the  Great's  vidkory  ,,  ^^  y^.^;^  ;,^^^.  „,«^ 

over  Darius :  ♦«  Fcrgufium  primum  p„^  M^Kcnzic,  V«^  i,  ^  W 


Cta.Xin.  Schools.  ^85 

faohr  leanung.    With  tlic  increafe  of  the  hierarchy,  and  ,^  ^J.J;, 
Mdth  of  Ac  churchy  thefe  fchoda  multiplied,  and  were  tKAt. 
tnkd  into  diftrent  clafles  ^ 


The  canon  law  contained  many  injundions  with  refpe£b 
to  thefe  fchools;  and  many  decrees  of  the  general  councils 

ic  pafied,.  with  the  Tiew  of  preyenting  their  negled.  In 
|vtic«iar,  the  Lateran  council,  held  in  1102,  ezprefled  ift- 
Uf  as  follows :  ^  Since  the  holy  church,  like  an  aSefUonate 
*  mother,  ooght  to  provide  means  of  inftru£iion  for  the 
**  cUldren  of  the  poor,  therefore,  in  each  cathedral  church, 
[^  kt  a  bene6ce  (aliquod  beneficium)  be  fet  apart  for  a  maf- 

ter  to  teach  the  clergy  thereof,  and  poor  icholars^;" 
!dndi  pTDvifion  was  ratified  and  farther  extended  by  fub- 
l^pcBt  conftitutions* 

In  Scotland,  we  have  every  reafon  to  imagine,  that,  prior 
H  the  rc£ormadon,  fuch  fchools  abounded  through  the 
ntry,  ouintained  by  the  ecclefiaftical  revenues*  Accon^- 
[i^,  in  reclaiming  the  patrimony  of  the  church,  our  firft 
Kfarmers  uniformly  mentioned  the  maintenance  of  the 
Uiools  among  the  other  public  and  pious  works  to  which  it 
IRM  (acred,  and  the  expence  of  which  had  been  fuppHed  by 
^  former  incumbents  K 


f  CallMdnl  Ichoolt  were  taught 

■  tke  cathedral  church,  under  the 

Ubop's  immediate  infpcdion;  rpif- 

tftijck09isf  in  other  parts  of  the  dio- 

*il^  Wider  hh  faperintendance.  And 

Mv  tanght  by  the  regulars  -in  the 

which  Iboo  ihook  off  all 

upon  the  fccular  metro- 

^ffinn,  ^rere   called  c4tm«biaUs,    See 

Cfcardk  hiftoiy,  and  Hiftoire  Liter- 

wkt  de  la  France,  7, 9. 

K  Decanetml,  L.  ▼,  t.  5,  §  i: 

*  In   the  fona  of  church  policy 

4 


drawn  up  by  John  Knox,  and  inferted 
in  SpottiTwood^s  hiftory,  p.  160,  it  i< 
iaid,  two  forts  of  men,  that  i$,  the 
preachers  of  the  word  and  the  poor, 
befides  the  fchools,  muft  be  fuilained 
upon  the  rents  of  the  church.  So 
the  book  of  policy  prcfcnted  to  the 
parliament  at  Stirling  in  1578,  c.  9, 
and  10,  **  We  adlierc  unto  the  fchools 
•*  and  fchoolmaftcrs,  who  ought  and 
"  may  well  be  fuilained  of  the  fame 
<*  goods,  and  are  comprehended  un« 
«*  dcr  the  clergy."   Spottifwood,  297* 

T3 
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iN.GBN-         Parliament  did  not  deny  the  truth  of  theallcgatua 

EKiix..        and  though  they  did  not,  on  that  account,  reftore  the  chuic 

lands  to  the  clergy,  they  pafTed  feveral  ad?,  proyidiog  fii 

the  edabliihment  and  maintenance  of  the  fchools  throughou 

the  country. 

The  (irft  regular  ena£lment,  refpe£^ing  parochial  fchooliii 
was  the  ad  of  the  privy  council,  which  exprefled,  that  *'dy 
^<  king's  majeflie,  with  advice  of  the  lords  of  his  fecRJI 
f'  council,  has  thought  it  neceflar  and  expedient,  thatin 
'f  every  paroch  of  this  kingdom,  whair  convenient  mead! 
^<  may  bb  had  for  entertaining,  a  fchoole  fall  be  eftabliflid^ 
*^  and  a  fit  perfon  appointit  to  teach  the  &me,  upon  till 
$'  expence  of  the  parochiuers,  according  to  the  quantity  ad 
<<  quality  of  the  paroch,  at  the  (ight,  and  be  the  advice  il 
•*  the  bifhop  of  the  diocefe  in  his  vifitation. 

This  proclamation  of  James  VI  was  ratified  and  extraii 
ed  by  an  a£l  of  parliament  in  the  fucceeding  reign  ^,  whick 
however,  and  the  other  enaftments  during  the  (hortani 
alternate  reign  of  epifcopacy  and  prefbytery,  need  not  h 
taken  notice  of  \  the  law,  after  the  final  eftabliihraent  # 
preibvtery  by  king  "W^illi^m's  parliament,  having  been  reg« 
lated  by  two  ftatutes^  the  one  the  ^£);  1693,  the  great  cbc 
ter  of  the  prefbyterian  church,  the  other  the  afi  i6yd 
ff  anept  the  fettling  of  fchools,"  a$  they  are  correded  0 
enlarged  by  the  43  Geo.  Ill,  c.  54. 

oNc  IN  IL    Th€  law  is  exprefii,  that  a  public  fchooj  be  eftabliiii 

kisfl.         c^  >"  every  parilh  ;  whether  great  or  fmall,  acceiCble  eafl 

from  one  part  of  it  to  another,  or  interfe6):ed  by  rivers  ani 

arms  of  the  fea;  populous,  and  confiding  of  arable  fanm 

or  deyoted  \q  {heep  walks,  and  difpeopled  of  it$  anciq^t  inliabil 

i  1633,  c.  5. 
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mui  the  idbrt  of  private  teachers,  or  deftitute  of  any  other      §  % 
mam  of  inftrutiiony  the  pariih  is  equally  entitled  to  the 
kaefit  of  this  falutary  iaftitution,  which  the  law  does  not  >»<sb 
Mb  dependent  upon  any  fpecialties. 

SifCH  circumftances  never  juftify  the  want  of  a  fchool  in 
tof  parifli  I  but  local  fituation  the  law  fometimes  conGders 
t  a  good  reafon  for  two  fchools  in  one  parifh.  The  late 
Ittate  ena£l8,  ''  That,  in  cafe  of  thofe  pariflies  which  con- 
Eft  of  diftridls  detached  from  each  other  by  the  fea,  or 
^  urns  of  the  fea,  or  otherways,  as  where  a  pariih  confifta 
^  of  two  or  more  iflands,  (of  which  there  are  feveral  in^ 

*  ftances  in  the  Highlands,  North  Ifles,  and  Hebrides),  or 

*  where  it  is  otherways  of  great  extent  or  population,  fo 
"  diat  one  parochial  fchool  cannot  be  of  any  effe£tual  bene- 

*  fit  to  the  whole  inhabitants  of  fuch  parifhes,  the  heritors 
**  and  minifter,  if  they  ihall  fee  caufe,  may,  on  fixing  a 
'  ialary  of  600  merks,  or  the  value  of  three  chalders  of  oat- 
"  meal,  to  be  computed  according  to  the  provifions  of  this 
"  ad,  divide  the  fame  among  two  or  nlore  teachers,  accord- 
^  mg  to  the  extent  and  population  of  the  pariih  ^J* 

The  late  ftatate  naturally  takes  for  granted,  that  each 
jttiSh  is  already  provided  in  a  fchoolmafter  K  The  ftatute, 
indeed,  1696,  takes  the  wifeft  method  for  procuring  fuch  an 
eftablKhment  in  every  parifh.  It  dire6ts,  in  the  fir  ft  place, 
the  heritors  in  every  parifh  to  meet  and  provide,  &:c.  as  the 
perfons  who  have  the  permanent  intereft  in  the  parifh,  and 
oaght  to  be  interefted  in  the  welfare  of  its  inhabitants.  In 
I   oie  of  their  neglefl,  the  zfX  dired^s  *^  the  prefbytery  of  the 

k  f  Yi.  baving  beeiT  made,  from   time    to 

I  Tbu,  hewcrer,  there  it  reafoo  to  time,  down  to  rery  late  year%  of  the 

b^eve,  it  far  from  bciog  the  cafe,  want  of  fchooU  in  many  pattf  of  tho 

Thtf  appears  from  the  records  of  the  highlands  and  illands. 

gcMiml  afiembly.     Reprefenutions 


t88  Q^ti^  Police.  Boq&UH 

I  f;,   '   <*  boundf  to  apply  to  the  conTener  of  ihc  coiiiimffiotiefi:*! 
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»vttT  PA-  w  fupply  of  the  county  or  ftewartry,  who,  or  any  fivc^ 
f<  them,  at  a  meeting  to  be  held  by  the  cooyeaer 
**  2P  day's  notice,  ih.ill  have  power,  /ure  dtmlut$f  and 
**  hereby  direfted,  to  eledl  a  pcrfon  to  fupply  the  vacancy' 
Or  if  fuch  pariih  never  had  any  fchoolmafter,  then  the 
commiflioners  of  fupply  '*  fhall  have  power  to  eftaUtik^ 
<*  Ichooly  and  fettle  and  modify  a  falary  for  a  fch< 
^  tcr  ■."    The  law  thus  iutrufts  the  redrefs  with  the 
bytery,  without  impofing  on  them  the  dilagreeaUe  part  4 
die  bufmefs*     They  are  not  authorised  to  proceed 
felves,  either  to  ele£l  a  fchoolmafter,  or  provide  a  &laiy 
bim»  but  merely  to  lay  the  matter  before  the  coi 
of  fuppiy  ^. 

The  ftatute  has  not  deemed  it  neceflary  to  provide 
farther  remedy,  in  cafe  of  all  of  thefe  refpedahle 
failing  in  the  difcharge  of  this  duty,     fiut,  were  die 
miflioners  of  fupply  to  refufe  obeying  the  call  of  the 
fery,  this  wrong  would  be  remedied  by  the  fiipreme 
court  P. 

^  Stat.  43  Geo.  III.  c.  54,  {  15.  their  valued  ixnt,  for  the 

^  1 696,  c.  26.  of  the  aoo  merlu. 
^  22d    July    1768,   Mr.    George        The  lords  found,  that  the  pr<A^ 

Brown  again0  the  Heritors  of  Dun.  tery  has  n*  jurifdidion  in  thii  fldtf 

fermline.      No  falary  having    been  ter;    and    therefore    advocated  m 

lettled  by  the  heritors,  Mr.  Brown  caufe,  and  affoilzied.  1| 

li|>plted  to  the  prcibytery,  who  fuf         P  31ft  July  1773,  Minificr  «f  M 

tained  themfelves  competent  under  pariih    of    Reay.      The   dergjai^ 

the  ftatute  1633*0. 5,  as  having  come  feting  his  parifliionera  withoW  i^ 

in  place  of  the  bifhop,  and  found  that  means  of  inftrudion,  made  rmMKk 

the  mortification  is  no  part  of  the  attempts  to  prevail  upon  the  bcritfB 

legal  I  rovifion  for  the  fchoolmafter ;  to  put   the  a&   in  eiecution*    W 

and  modified  200  mcrks,  including  pre(b]rtery  then  oiade  appUcatiQl  it 

the  40L  fettled  by  the  town,  as  the  the   commiflioners  of  fopplfa  v^ 

Icga!  talary  of  the  fchoolmailer  in  all  were  guilty  of  the  fame  iU^gil  ^ 

time  coming;  and  appointed  the  he-  obedience  to  the  law.     The  wiBJ* 

ritors  to  (lent  thcmfclvcv,  conform  to  of  the  pariih,  with  concnrreace  M 


CbXUL  SCH00L8.  289 

{  2. 

Were  tbe  mirafter  of  the  parilh  and  the  prefbytery  of  the  on>  iv 


EVERT 


brnds  to  ooncur  with  the  heritors  and  commillioners  of  rA&isa, 
kffif  in  ilifobedtence  to  the  ftatute,  there  cannot  be  a 
Ut  that  the  court  of  feffion  vould  compel  the  heritors 
to  do  their  datyt  upon  the  complaint  of  any  one  of  the 
piifluQiiers.  No  human  being  within  the  bounds  wants 
dtkr  title  or  intereft  for  enforcing  the  obfervance  of  fo  pious 
ttlneoeiary  an  ena£hnent. 

in.    Upon  the  narrative  of  the  great  fall  in  the  value  of      §  3* 
IHMy,  tbe  bte  ftatute  cna£is,  that  after  Martinmas  1803,  ancb 
AeGUtry  of  each  parochial  fchoolmader,  in  every  parifh  of  "-•'^^^*^^ 
Icodandy  (hall  not  be  under  300  merks  Scots  (16I.  13s.  4d.) 
per  annum,  nor  above  400  merks  Scots  (22).  4s.  5  Ad*)  per 
>Min  *•     And  within  three  months  after  the  paiRng  of  the 
ttl  ad,   the  heritors  duly  qualified  and  miniiter  of  the 
fnih,  were  ordained  to  hold  a  meeting,   atid  determine 
vkl  the  fak&ry  ibould  bt;,  whether  the  maximum^  minimum^ 
viKermedtate  fum.     But  they  had  no  power  to  loWbr  the 
ttry  of  any  fchoolmader  which  he  enjoyed  before  the  late 
ktme.     And  if  any  part  of  the  falary  is  payable  in  grain  or 
total,  fuch  grain  or  meal  (liail  continue  payable  as  before, 
tith  fach  additions  in  money  as  the  meeting  (hall  judge 

ik  prdbjtery,  applied  to  the  c«urt  **  mafter  of  the  faid  parlfli  of  Reay, 
ifftfian  bjr   declarator,    narrating  **  aiid  chat  20I.  ftcrling  is  necciTary  to 
Acfriiialof  the  heritors  and  com*  **  build  a  proper  fchoolboufc  in  the 
titooocri  CO  meet.    The  lord  ordi-  "  fuid  pu:tfh,  to  be  built  upon  an  acre 
^■ade  a  fpecial  order  for  the  **  of  land,  called  the  fchool-acre, given 
of  the  heritorft  to  be  hr.ld,  in  ^  in  Upnation  by  Mr.  Innes  of  Sand- 
to  ciccote  the  ftatate.     At  the  **  fide  -,  and  remit  to  the  ordinary  to 
%  ippoioted*  there   appeared  one  **  proceed  accordingly;  and  particu- 
britflTy  aad  the  minifier.  who  tranf.  '<  lariy  to  allocate  and  proportion  the 
Medarcfort  that  ico  merks  Scots  **  iaid  yailv  ralar]r>  and  expence  of 
•old be  ncccflary.     Their  lordHiips  "  builc  ii*/  'he  ichoolhotifc,  upon  the 
vnomced  the  following  inrcrlocu-  *'  fevircl  -  •     iors  liable  in  payment 
r»  '*  Irisd  that  200  m  rkii  is  a  pro-  <*  i^gr^^^    '-'     "  l^w."    . 
per  aod aeceffary  lalary  for  a  Ichool-  ^  43  Uco.  lil,  c.  54,  §  x. 
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MAiN^EN-  proper;  and  that,  in  fixing  the  amount  of  the  falary  to 

ANcs         paid  purfuant  to  this  acS^,  the  grain  or  meal  (hall  be  eitin; 

"^  '  ed  at  200  merks  per  chalder ;  which  falary,  when  fo  fixe 

(liall  continue  to  be  paid  to  the  fchoolmaftor  for  25  yea 

after  the  pafling  of  the  a£l  **.     Farther,'  the  fchoolmafter  i 

provided  iii  a  houfe  and  garden  ^. 

The  expence  of  providing  the  fchool-hoofe,  dwclliug 
houfe,  and  garden,  is  to  be  defrayed  by  an  aflcfifment  on  tb 


b  }  2  pnd  3.    <*  Tf  the  heritors  and  raining  of  fchools  in  mifmer  theid 

'*  minifter  fliall  negled^  or  refufc  to  mentioned;  and  the  faid  ▼leapt ft 

^  determine  the  amount  of  the  falary  pends  are  hereby  eiprefily  appointfl 

*'  to  be  pa  d  to  the  fchoolma{ler,  ac-  to  be  thereto  applied  at  the  fight  ( 

"  cording  to  the  provifions  of  the  adl,  the  (herilf  of  the  botmds  afore&id. 
"  or  if  any  heritor  or  fchoohnafter        And  the  late  (latute  ena&s,cbati 

^'  ftiali  be  diilati^iied  ^ith  the  deter-  every  parifh   where  a  commodifl 

**  mination  made,  the  perfun  fo  diP-  houfe  for  a  fchool  hat  not  beco  pn 

**  fatisficd  may,  within  three  months  vided  purfuant  to  the  aA  1696,  &1I 

■*  af  .er  fuch  meeting  ought  to  have  and  where  there  hae  not  been  ailicid 

^  been  held,  or  fuch  determination  provided  a  dweliiog  houfe  for  ll 

*<  iball  have  been  made,  apply  or  ap-  refidence  of  the  fchoolmafter,  wkk 

'*  peal  to  the  next   quarter  fcfllons  proportion  of  ground  for  a  garda 

"  {or  the  fliirc  or  ftcwarty,   whofe  to   the  extent   hereafter  mentioM 

**  judgment  ftali  be  final,  and  that  the  heritors  fhall  provide  a  cooM 

**  no  appeal  by  advocation,  fufpen*  dious  houfe  for  a  fchool,  andahoii 

<*  fion,  or  oihcrwife,  (hall  be  admit-  for  the  reCdcnce  of  the  fchoolmifte 

«  ted  againft  tlic  judgment  given  at  (Inch  houfe  confifling  of  not  llHI 

**  fuch  quarter  feffions ;  provided  al-  than  two  apartments,  incladiog  ll 

"  ways,  that  no  heritor  of  the  parilh  kitchen),  together  with  a  portioa:' 

**  from  whence   the   appeal    comes,  ground  for  a  garden  to  fuch  dwcSl 

<*  fliall  vote  upon  fuch  appeal  at  the  houfe,  from  fields  ufed  for  the  ofi 

•*  quarter  fcffiou*.*'  nary  purpofcs  of  agriculture  or  pi 

^  The  a  A'  1696  provides,  that  It  turage,  as  near  and  convenient  to  I 

ihall  be  lawful  ,to  patrons  to  employ  fchooIniailer*8  dwelling  houfe  ufi 

the  vacant  (lipcnds  as  they  fhall  fee  ibnabiy  may  be:   that  fuch  gari 

caufe,   excepting  from  this  a6^   the  (hall  contain  at  Icaft  one*fovthf 

bounds  of  the  fynod  of  Argylc  $  in  ot  a  Scots  acre,  and  (hall  be  iocia 

refped  that  by  a  former  ad  of  parlia-  with  fuch  fence  as  is  generally  1 

mem,  in  the  year  1690,  the  vacant  for  fuch  purpofes  in  the  diftrid 

ilipuidf  within  the  faid  bounds  are  country  where  it  is  iituatcd*    {  & 
dcfUncd  lor  the  fetting  op  and  main- 
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b'.    Bnt,  if  a  c^arden  cannot  be  allotted  to  the  fchool-       ii* 

MAINTBIC* 

n*!  without  great  lofs  and  inconvenience,  it  is  optional  amcji 
sheritorsy  with  the  authority  of  the  quarter-feflionsy  to"^^'®**'* 
to  the  fchoolmafter,  in  lieu  of  fuch  garden,  an  addir 
Id  his  falary,  at  the  rate  of  eight  bolls  per  acre,  the 
or  meal  being  eftimated  at  2co  mcrks  per  chalder^ 
!  heritors  (hall  negle£t  to  provide  the  fchoolmafter  in 
acconunodations,  or  he  be  difTatisfied  with  what  they 
lone,  he  may  bring  the  matter  within  the  review  of  the 
T-feflions,  whofe  judgments  are  final.  The  heritor, 
whofe  eftate  the  ground  is  taken,  has  relief  againft  the 
heritors,  according  to  their  valued  rent, 

tbofe  pariflies  where  two  fchoolmafters  may  be  found 
ary,  the  heritors  are  not  bound  to  provide  the  fchool- 
rs  in  houfes  or  gardens,  but  may,  on  fixing  a  falary  of 
lerks,  or  the  value  of  three  chalders  of  oat-meal,  to  be 
ited  according  tp  the  provifions  of  this  a£^,  divide  the 
unong  two  or  more  teachers,  according  to  the  'extent 
opulation  of  the  pariih  ^ }  which  provifions  are  exclu- 
F  die  cafualties  which  formerly  belonged  to  the  readers 
lerks  of  the  kirk-feffion  ^ ;  oflBces  that  are  generally 
ly  the  parochial  fchoolmafler. 

All  heritors  pofleiRn?  looK  Scots  of  valued  rent      ^  ^ 

*  **  ASSE8t« 

I  the  pariOi  \  are  entitled  to  attend  the  meeting;  and  memt, 
mt,  to  vote  by  proxy,  or  by  letter  under  his  hand. 
linifter  alfo  is  a  member  of  the  meeting,  and  the  vote 
hHto  ;  but  where  there  is  only  one  heritor  duly  quali- 
le  has  two  votes '.  If  no  prefes  be  chofen,  the  heritor 
;  the  higheft  valuation  has  the  cafting  vote. 


Geo.  in,  c.  54>  {  8. 

t  x696,c.S3« 

L 

b  i%i. 

».  nu  c  54»  5  "» 
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{4-  The  afleflmcnt  is  paid  by  the  heritors  according  tot 

MINT.  valued  rent.  Each  heritor  has  relief  from  his  tenants  oft 
half  of  his  proportion  K  And  becaufe  the  proportion  11 
pofed  on  every  heritor  will  be  but  finally  dierefore  if  ti 
terms'  proportion  run  into  die  thir^  unpaid,  then  thefe  tl 
fo  fail  in  payment,  (hall  be  liable  in  the  double  of  their  pi 
portions  then  reding,  and  in  the  double  of  every  term's  pi 
portion  that  (hall  be  refting  thereafter,  ay  and  vhile  t 
fchodmafter  be  completely  paid,  and  that  without  any  d 
£adcation ;  and  that  letters  of  homing,  and  all  other  aec 
torials  neceflary,  be  direfied  at  the  inftance  of  the  fclw 
mailer,  for  payment  of  the  faid  ftipend,  and  double  of  t 
proportions  forefaid.  All  fufpenGons  are  difcharged  to  pa 
except  upon  confignation  or  a  valid  difcharge*  liferent 
during  their  lifetime  pay  the  proportion  laid  upon  the  Uj 
rented  lands. 

If  a  parifli  confifts  of  a  royal  burgh,  or  part  of  a  I0| 
burgh,  the  falary  is  to  continue  to  be  paid  in  the  fame  p 
portions  by  them  as  before  the  late  ftatute,  provided  \ 
falary  be  not  below  the  minimum ;  in  which  cafe,  the  £u 
appeal  lies,  as  in  the  others,  to  the  quarter«fe(Bon  ^ 

§  5-  V.  The  choice  of  the  fchoolmafter  is  veiled  in  the  mvaai 

and  heritors,  meeting  after  thirty  days  premonition  by  t& 
citation  and  circular  letters,  to  the  non-refiding  beritaa 
The  perfon  (b  elected  muft  take  the  oath  of  aUepsui 
farther,  he  muft  be  found  qualified  by  the  preftytery  ai 
his  morality  and  religion  j  and  of  fuch  branches  of  litenti 
as,  by  the  majority  of  heritors  and  minifter,  fhall  be  dert 
moft  neceiTary  and  important  for  the  parifh.  He  muft  1 
fign  the  confelEon  of  faith  and  formula  of  the  church 
Scotland  ".    Their  deternunation,  as  to  the  qualificatioiM 

k  1696, CI6.  I  §  14.  "*  Ibid.  *  §  i6. 
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ftch  pxtfenteCf  (hall  not  be  reviewed  or  fufpended  by  any       {  5- 
eonrt  cnril  or  ecclefiaftical  •.  If  the  perfon  is  not  found  qua-  *^*^'''°''' 
Eiedi  another  perfon  muft  be  chofen  by  the  minifter  and 
kritOTB  within  the  remainder  of  the  time;  otherwife^  the 
fu  devolutum  will  take  place. 

Tbe  fees  are  to  be  fixed  frem  time  to  time,  at  a  meeting 
alkd  in  the  manfaer  required  by  the  ftatute,  the  fchool- 
iiailer  teaching  poor  children  gratis  ^.  But  the  prefbytery 
hie  At  power  of  correcting  any  thing  that  appears  to  them 
toiisi  with  refpeft  to  the  hours  of  teaching,  the  length  of 
it  vacation  ufually  given,  &c.  Their  regulations  muft  be 
complied  with  by  the  fchoolmafter,  under  the  pain  of  cen- 
bstf  fufpenfion,  or  depravation,  according  to  the  difcretion 
tf  the  prefbytery  ^.  In  cafe  of  complaint  being  made  againft 
Ae  fchoolmafter  for  mifbehaviour,  the  prefbytery  are  en- 
lided  to  take  cognizance  of  the  fame ;  and  their  judgment 
iiiiial  wttfaottt  any  appeal  to  or  review  by  any  court  civil 
ireodeGaftical.  In  cafe  of  depofition,  tbe  fchool  (hall  im- 
mediately be  declared  vacant. 

VI,  The  prefbytery  has  no  fuperintendance  over  private      ^  ^' 

fAools.    By  z£t  19  Geo.  II,  c.  39,  no  perfon  can  keep  a  tendamcs 

frirate  fchool  for  teaching  Englifh,  Latin,  Greek,  or  any 

,|vt  of  literature,  imtil  their  defcription  be  regiftered,  and  a  v. 

Aemafter  qualify  by  taking  the  oaths,  under  ihe  penalty  of 
iBB^Hmation^  and  21  Geo.  II,  c.  34,  $.  12. 

*  I  x6.  This  makes  it  ahnoft  on*  with  that  of  the  general  ailembly  and 

MdEuy  to  take  notice  of  the  cafe  of  fynods,  who  had  been  in  the  pra£Hce 

M^CkBoch  againft  Allan,  96th  Nov.  of  exerciflng  a  power  of  review  in 

V9$i  where  the  court  of  fci&on  de-  thefe queftions.  Thi8}udgincnt,hoW'' 

dled»  Aot  tlic  fentence  of  the  prclby-  ever,  was  rcverfed  in  the  Hoolc  of 

tOf  was  reriewable  by  the  court  of  Lords,  i8th  February  1800. 
I,  and  not  by  the  eccleliailical        P  §  18.  ^  §  2Q. 

AdedfioQ  not  in  unifon 


OP  THE 
PRKSBTTE- 


CHAP.  XIV. 


OfReiipon* 


$  I.      I.  ^  I  ^E  State  is  "  a  focicty  of  men,  conftitutcd  c 

iRAL."'  ^      **  *^^  procuring,  preferving,  and  advancii 

**  own  civU  interefts  *,"  ne  quisfur  ejfet^  neu  latroy  i 
h?t?^  ji«//^.  The  magiftrate,  therefore,  has  no  right  to 
Cannot  or  perfecute  individuals  on  account  of  their  religious  o\ 
""th^U-*^*  and  never  attempted  to  do  fo  without  producing,  more 
gion.  mifchief  and  injuftice. 

Beneficial        BuT  the  belief  of  a  future  (late  of  retribution  a 

•£  rdigion.  pcared  a  powierfi&l  auxiliary  to  human  laws,  in  order 

attainment,  even  of  thofe  temporal  advantages,  that 

enjoyment  of  property  and  public  quiet  and  tram 

which  are  the  great  ends  of  civil  fociety.     Hence,  i 

How  term-  was   termed   by  the  ancient  philofophers   and  poll 

tocicntf.*     "  *^  ^*"^  ^^  fociety,  and  foundation  of  legiflation }  t 

**  wark  of  authority,  and  bond  of  law**."     Accordinj 

*  Locke's  Works,  Vol.  ii,  p.  244.       gum  et  honeflx  difcipluui  ^ 
b  Ncque  immerito  Plato  rcligio-     — Crotius  dc  Jure  Bellly  dii 
iicm  propugnacolum  potcftatU  ac  Ie«    c.  ao,  {  44. 
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■dent  legal  inftitutes,  whether  real «  or  Utopian  ^,  arc  in-  ,„  Jj^j^^ 
tawoftn  with  ordinances  touching  religion; 


IKAL. 


Hence,  too,  the  more  to  increafe  their  authority,  the  an-  Afieded  » 
dcDtlawgifers  endeavoured  to  trace  the  different  codes  to  a  origSa. 
difiae  original.     Plato  begins  his  dialogue  on  the  laws  with 
tbqaeftioQ,  **  Do  you  think,  O  guefts',  that  a  god,  or  fome 

*  man,  was  the  caufe  of  the  eflabliihment  of  laws  ?" .  .  .  to 
iliidi  the  anfwer  made  is,  *^  A  god,  O  gueft,  a  god ;  as  it  is 
'moll  juft  to  aflert:  with  us,  indeed,  Jupiter;  but  with 

*  the  Lacedemonians,  I  think  Apollo  di£^ated  the  laws  ^/' 

h  like  mannerj  the  kings  affc£ted  a  facred  charader  ^^  Kinf^  alio 

didfo. 


'  For  example :   The  prefaces  to 
■tbwiof  ZalcQCQi  and  Charoodas, 
(*^  were  cootcmporary  with  JLy- 
•■^^  ^  950  years  before  Chrift), 
ttB,  the  one  for  the  Locrians, 
*B«lier  for  the   Chalcidic   cities 
i^hlf.    Zakocut  begins  his  laws 
:'tt?ws:  ««  Every  iohabitant  of 
*n  or  country  (hould  firft  of  all 
'kimkly  perfuaded  of  the  beiog 
^  ttiftcnce  of  the  gods;  which 
'kdkfhe  will  be  readily  difpofed 
'liaitertain,  when  he  contemplates 
'  ^  heavens,  regards  the  world, 
,'li'oUerTes  the  difpofition,  order, 
'^  harmooy    of   the    univerfe ; 
'*Hidi  can  neither  be  the  work  of 
'Undchance,  nor  of  man.    Thcfe 
fBdi  ire  to  be  worihipped  aa  the 
rfe  of  ail  the  real  good  we  enjoy. 
^hoffertou^  therefore,  ihould  fo 
'jaify  and  pofleis  his  mind,  as  to 
^kfe  it  clear  of  all  kinds  of  evil, 
kmg  perfuaded  that  God  is  not 
iccepcably    honoared    by  wicked 
pcite%nor  acceptably  ferved  with 
finnptuons  cefcmooic|s,   or  taken 
with  coOdf  faciificcs;    bnt  with 


**  virtue  only,  and  a  confident  difpo- 
**  fit  ion  to  good  and  virtuous  anions.** 
See  this  beautiful  fragment  of  and- 
qufty  largely  quoted,  and  its  authen- 
ticity defended,  by  Warburto^  in  his 
Divine  I^egat'ion. 

d  As  the  Dialogues  of  Plato,  and 
Cicero  de  Lcgibus. 
«  Taylor's  Pldto,  Vol.  li,  p.  6. 
f  Hence  Homer  commonly  appb'e« 
to  them  the  epithet  Attyttuty  born  of 
the  gods;  and  Ajsr^^ut,  bred  by  tiic 
gods:  jull  as  the  holy  fcriptures  call 
them  the  JLord^s  anointed — I  Samuel, 
ch.  xxiv,  V.  8.     Or  as,  agreeably  to 
the  amplifying  phrafcology   of   the 
eaft,  the  laws  of  Menu  (more  ancient 
than  thofc  of  Lycurguk)  fay, "  a  kin^ 
"  was  compofed  of  particles  drawn 
"  from  thofe  chief  guardian  deities, 
**  Indra,"  &c.;  and  "  confequently  fur- 
paffes  all  mortals  in  glory.**     And 
even  though  a  child,  mufl  not  be 
treated  lightly  from  an  idea  that: 
he  is  a  mere  mortal ...  no :  he  is 
a  powerful  divinity  that  appears  in 
a  human  fliape.*' — Sir  W.  Joiic>'» 
Works,  Vol.  iii,  ch.  7,  p.  242. 
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2^6  Of  tbe  V oi.tQ.Y,.  Book  I] 

OEM-  ^i^^cl**  ^^  th^  ©nc  handy  begot  a  veneration  for  their  pcric 
xRAu        and  authority ;  juft  as»  on  the  other  hand,  the  moft  defpc 

ical  monarchs  have  been  pra£lically  limited  by  their  bd 
d^ToTiL  "  under  the  controul  of  laws,  believed  to  be  divinei  w 

^  which  they  never  claimed  any  power  of  difpenGngO 

But  the  derivation  of  the  laws  from  the  interpoGdon  of  fo 
tutelar  deity  in  particular,  fo  neceflarily  linked  the  eccjei 
tical  with  the  civil  polity,  that  it  wa^  itnpoffible  to  rejeft 

one  without  committing  an  ofience  againft  the  other  **. 

t. 

In  our  own  country,  as  well  as  throughout  all  Chr 
endom,  the  political  (late  of  religion  was  for  many  c 
turies  ftill  worfe,  when  the  church  claimed  even  fup( 
ority  over  the  ftate,  and  when  its  priells  were  not  am 
able  to  the  civil  magiftr^te,  but  afiumed  the  power 
trying  individuals  for  the  orthodoxy  of  their  religious  0 
nions,*  as  an  offence,  not  againft  civil  fociety,  but  againft  I 

S   Sir  W.  JoDeft*8  Preface  to  the  moral  and  philofo|^ical  Antcol 

Commentary  on  the  Mohammedan  as  well  at  of  the  bloody  Nero.  I 

Law  oflnheritaiice.    Wotks,  VoKiii,  Plato,  m  his  book  of  laws,  by 

p.  515.  down,  that  **  DO  one  (hall  hn 

^  Yet,  like  Julian  of  old,  Voltaire  **  templeinanypriYatehoiife"..J 

in  his  Age  of  Louis  XIV,  and  with  that  <*  if  it  fhall  appear  that  my 

ourfelves  the   noble   author   of  the  **  pofleflci  temples,  and  pcrfoffll 

CharaAeriftics,  a£fed  to  contrail  the  **  gies  in  any  other  places  thin  ( 

fociable  and  tolerant  fpirit  of  pagan-  *«  as  are  public,  he  who  detedf  1 

ifm  with  the  perfccuting  and  intoler*  **  (haU  announce  the  affiur  If 

ant  fpirit  of  Chriftianity.    In  truth,  **  guardians  of  the  laws'*. ..  AvI 

ancient    paganiim    neither  did   nor  *'  any  one  ad  impionily,  fludl  ifj 

could  tolerate  the  difbelief  of  the  "  to  have  committed,  not  the  iai| 

national  gods,  or  rejedion  of  the  pub-  *<  deed  of  boys,  bu^  cyf  impioill 

lie  worihip.     Chriftianity  no  fooner  «  whether  by  (acrifi^g  to  tiM] 

made  known  its  pretenfions  to  be  the  **  in  private  or  in  public  tnoplM 

only  true  religion,  and  recommended  "  him  be  condemned  to  deathfii 

the  renouncing  the  heathen  fuperfli-  <<  who   has  facrificed  impmcif 

tions,  than  it  experienced  the  venge-  Taylor's  Plato,  VoL  ii,  p.  39|» 
ance  of  the  civil  aiagidrate ;  of  the 
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iipane Being;  configning  the  execution  of  their  fentenccs  ^^^  ^^^^ 
to  the  dril  magidrate,  who  had  no  difcretionary  poweii  e^al. 
bat  was  neceffitated  to  commit  the  vzdlims  to  the  flames  K 

EChristiinitt, however,  while  in  its  primitive  purity,is  histJIt 
Ud  to  have  been  planted  in  this  country  by  Chriftians  flying  ©'  *t  ^^ 
fan  the  Roman  empire,  during  the  perfecutions  ^  ;  and  by 
■not  of  the  culdees,  or  Irifli  prelbyters,  maintained  among 


i  jmta  I,  parL  s,  I4M>  c.  tS, 
'■corheretkquet,  that  ilk  biflioppc 
'fiOgarre  inquire  to  the  Inqui&tion 
*tf  hereiie,  quh^ir  onie  (ik  belt 
'  iw(Vn>  and  that  they  be  pnnifhed 
*  k  kw  of  halie  kirk  requires.  And 
'  (if  k  mi&ofrity  that  fecular  power 
'  kctOtd  in  fupport  and  helping  of 
"Idekirk;**  under  which  ftatute, 
^fir  George  M'Kenzie/'  the  cog- 
*lkioo  belonga  to  the  church,  and 
'  ikpuniihniem  to  the  fecular  judge; 
'sdthit  the  canonifts  call  traJsrt 
^Uti&km  hrachh  J^udar't**  Crini. 
Ut.|«.i7. 

^  Lord  Haileft  ohfcrvcs,  that  "  the 
'hiftaryof  th.:  church  of  ScotIai)dt 
*AnDg  remote  rgc I,  is  Involved  iu 
'hpenetrableobfcuricy.**  (Annals, 
%  2,  N®  3.)  Hovecvcr,  the  ba- 
"^  freeholder*,  and  whole  com- 
^lity  of  the  kingdom  of  Scotland, 
^ifcdr  fimoui  letter  to  pope  John 
tXlpbypofitivelr,  «  that  the  King 
^rfkiii^  and  Lord  Jefus  Chrill, 
^  liter  hb  pafEon  and  rcfurrciSbion, 

*  dded  th^m  living  in  the  uttermofl 

*  prtt  of  tJic  earth,  firft  to  hii  moll 
"  My  &ith;  nor  would  he  have  them 

*  confirmed  by  any  iu  this  faith  but 
■  by  his  firfl  apoftle,  although  i'ccond 

*  or  third  in  vidcr;  viz.  the  mi«it 


"  meek  Andrew,  the  brother  of  8t. 
'<  Peter,  whom  our  Saviuur  would 
"  have  to  be  always  their  patron.*' 
Andcrfon^s  Indcpsud-jncy,  and  Hailcs, 
ib.  NO  5. 

That  Chriftianlty  hadjn  the  fecond 
ccntur}',  penetrated  into  parts  of  Bri* 
tain,  beyond  the  limits  of  the  Ro- 
man empire,  appears  from  Tertulli- 
an*8  mentioning,  amon^  other  remote 
regions  early  illuminated  with  the 
Chriflian  fuith,  Bntijmrum  Romantt 
inacccffii loca^  Chiijlo  vemfuldha  (Lib. 
advcffus  Judxos,  c.  7  ;)  that  is,  to  ufe 
fir  George  M^Kcnzie's  trauflation, 
that  **  thofe  inhabitants  of  Britain^ 
**  which  could  not  be  fubiluc  J  by  the 
«*  Romau-s  yet  wlllioijly  yltldtd  to 
"  the  yoke  of  Chria."  V/orhs,  VoL 
ii,  p.  376. 

Biihop  Stillinjrflcct  traces  the  Chrif- 
tianity  of  South  Britain  to  tlie  apoftle 
Pjlui  himfelf.  And  he  inGfls  on  the  evi- 
dence arifing  from  this  padage  of  Ter- 
tullian,  that  *'  Clirilllaulty  w.is  then  1  c- 
*•  ccivcJ  bcvond  the  w.ill.*'  But  fo 
flraugely  jealous  \»ere  the  Fnglilh  and 
Scottilh  antiquaries  in  his  time,  for  the 
fuppofcd  huuuur  ol  th^ir  rwipctflivc 
nations,  thittlia:  Icr.rneJ  writer  takes 
a  great  deal  of  paiiis  to  fhew  that  nu 
iliare  of  tlic  merit  ni'  ilii»  ea:ly  cot:^ 
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which,  on  the  one  hand,  bej^ot  a  venera 
anu  authority  \  jull  as,  on  the  other  h:* 
ical  monarchs  have  been  pra£lically  ^ 
tlfcdTont. "  u"«lcr  the  controul  of  laws,  belie' 
^<  which  they  never  claimed  any  po* 

But  the  derivation  of  the  laws  froi 
tutelar  deity  in  particular,  fo  nece 
tical  with  the  civil  polity,  that  it  - 
one  without  committing  an  ofie: 

In  our  own  country,  as  w 
endom,  the  political  (late  of 
turies  ftill  worfe,  when  the 
ority  over  the  ftate,  and  wl" 
able  to  the   civil  magiftrat 
trying  individuals  for  the  « 
nions,  as  an  offence,  not  a 


S   Sir  W.  Joncb's  Preface  t' 
Con)nKnt:!ry  011  the  Mohanv 
Ldw  oi  Inheritance.    Wuiks  ^ 

p•5^^ 

h  Y.t,  like  Julian  of  old,  ■ 
in  his  Ao;c  of  Louis  XIV,  .. 
curfL'ives  the   nohlc   auiho 
Charadl-jridics,  affcdl  to  c 
fociable  and  tolerant  fpirir 
ifm  with  The  pcrfccuting 
ant  fpiiit  of  Chriflianiiv 
anci- ut    pap^anifm    ncid 
Louid   tolerate   the   d.i' 
:i.;non;il  t^«;ds,or  rtjedll 
he  w (II  (hip.     Chrifti;. 
maile  known  its  preti. 
o:ily  true  religion,  ai 
tliv.*  renouncing  thr 
rions  '.han  it  cxpc 
■'Uce  of  the  civil 


..1 


ic 

■  arch 

■  liihoa 

.;eh  fudl 

.--•mea  as  il 

>vai  woot  to 

.J  kiDgtof  £■! 

>  of  Henry.   TIi 

.  ^ndrewt,  &c  conJ 

.gliJkthurthJhwUhi 

,   tbt  Stottifit  vbkh 

^It  to  have ;  iUaul  hek 

^.j  Settut,  qmddt  jarebt 
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But  the  pap^l  hierarchy  in  this  countr jr,  with  its  early      ( tt 
mcriis  and  fubfcquent  depravity,  was  happily  fupplanted  by  ""^^"Jj 
aCinpIer  ritual  and  purer  worfhip.  scoTLAMOtf 

The  Reformation  in  Scotland  was  oppofed  by  the  go- 
Tonment.  ''  Its  hiltory  opens  with  a  band  of  martyrs^ 
"  vIk)  died  relifting  popi(h  tyranny  over  the  reafon  and  con- 
fidences of  men*.**  The  perfecution,  by  which  it  was  at- 
Kmpted  to  flop  the  progrefs  of  truth  and  knowledge,  oflfend- 
cd  die  native  freedom  of  the  Scots,  then  beginning  to  be 
vded  and  enlightened  by  generous  leflbns  from  Greek  and 
toman  learning^. 

The  congregation,  (the  chief  of  the  nobles,  landed-gentry 

*A  meiBonble  claufe!    (fajrs  lord  dero  times  appearing  very  much  in 

'  lules),  drawn  up  with  fo  much  the  garb  and  language  of  the  an- 

*  ftiD  ai  to  leave  entire  the  queftion  cients.     This  has  mifkd  ibme,  un^ 

*  rfthe  independence  of  the  ScottUh  gratefully  to  throw  the  foul  reproach 
*dMh.**    Ibid.  of  pra^ical  republicanifm  upon  their 

*  Dr.  Charters*  Sermons,  Vol  ii.  authors,  as  if  ihey  were  of  the  (ame 

k  Dr.  Robertfon  remarks,   how  (bmp  with  thofe  harbingers  of  inno- 

^  the  political   fpeculations  of  Tation  who  have  appeared  in  our  own 

Imbe  and  Buchanan  are  tindured  times.     But  the  tranfmarine  jargon 

[.  lidi  aodenc  learning.    Their  writ-  aod  anarchical  principles  that  flruck 

^  indeed,  and,  in  an  after  age,  at  the  diftindions  of  rank  and  pro- 

Ihrfe  of  Andrew  Fletcher  of  Salton,  perty,  the  facred  and  venerable  pillar* 

<tt  amoog   the   firft  breathings  of  of  civil  focicty,  no  more  rcfcmblcd 

Bventful  affairs,  and  the  c*  that  fcniimcnt  of  liberty,  and  fire 

if  real  bnfinefs,  made  Knox  dif-  «<  of  heaven  "  which  animated  thofe 

reciprocal  rights  and  duties  Tirtuons  and  intrepid  vindicators  of  our 

^  kingf  aod  their  fubjeas,  at  a  pe-  ^ivil  and  religious  rights,  than  the  li- 

fki  when  the  learned  men  of  Europe  centious  reveries  of  the  Muntter  fana- 

wre  Ondents  of  words,  mere  fcholars  tie*  of  the  fixteenth  century  refemblcd 

rf  ibe  aacicnts,  rather  than  fcientific  the  benign  ahd  fobfer  piety  of  the  apof. 

tbemfelves.    And,  until  the  tolical  Chriftians.     The  Britifh  con- 

of  the  Britifli  confkitution  ftitution  is  remoter  from  the  monarch- 

m  the  Revolution,  modern  Europe  ics  which  the  ancients  had  in  vie ^,  and 

bd  feen  no  example  of  regular  fyf-  really  more  dcmocratical  than  that  of 

tMoatic  liberty.    Hence  we  find  the  Athens  or  of  Sparta :  that  is,  tme 

tUtr  political  fpecnhtioni  oLmo-  liberty  and  equality  are  more  dirGA^ 
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MAI  N^EN-  P^'opcr ;  and  that,  in  fixing  the  amount  of  the  fidary  tO'faf! 
AMcs         paid  purfuant  to  this  a£):,  the  grain  or  meal  ihall  be  el 
"^  '  ed  at  200  merks  per  chaldcr ;  which  falary,  when  fo 

(hall  continue  to  be  paid  to  the  fchoolmafter  for  25 
after  the  pafling  of  the  a6l  ^.     Farther,*  the  fchoolmafter 
provided  iii  a  houfe  and  garden  ^. 

The  expence  of  providing  the  fchool-hoofe,  dwc 
houfe,  and  garden,  is  to  be  defrayed  by  an  aflcflment  oa 


b  §  a  pnd  3.    «  If  the  heritors  and  taining  of  fchools  in  manner 

'*  mlnifter  fliall  negled^  or  refufc  to  mentioned;  and  the  faid 

^  determine  the  amount  of  the  falary  pends  are  hereby  eiprefsly  aj 

■'  to  be  pa  d  to  the  fchoolmailer,  ac-  to  be  thereto  applied  at  the  fi^( 

**  cording  to  the  provifions  of  the  a£t,  the  (heriflTof  the  boands  afi>re£u& 
"  or  if  any  heritor  or  fchoohnafter        And  the  late  (latute  enafti,iiii|j 

^  ihali  be  diflatinfied  i^ith  the  deter-  every  parifli   where  a  cc 

*<  mination  made,  the  perfon  fo  diP-  houfe  for  a  fchool  has  not 

**  fatisfied  may,  within  three  months  vided  purfuant  to  the  ad  16961CJI 

«•  after  fuch  meeting  ought  to  have  and  where  there  has  not  been : 

^  been  held,  or  fuch  determination  provided  a  dweliiog  houfe  for 

'*  fhall  have  been  made,  apply  or  ap-  refidcnce  of  the  fchoolmafter, 

"  peal  to  the   next   quarter  fcfTions  proportion  of  ground  for  a 

«  ior  the  fliirc  or  ftcwarty,   whofc  to   the  extent   hereafter  m( 

judgment  fliall  be  final,  ami  th»t  the  heritors  ihall  provide  a 

no  appeal  by  advocation,  fufpen-  dious  houfe  for  a  fchool,  and  a ^ 

<'  fion,  or  othcrwife,  (ball  be  admic-  for  the  refidencc  of  the  fchool 

**  ted  againft  the  judgment  given  at  (fuch  houfe  confiding  of  not 

**  fuch  quarter  ffffions;  provided  al-  than  two  apartments,  indadiDg  M 

*«  ways,  that  no  heritor  of  the  parilh  kitchen),  together  with  a  paitiai<j| 

**  from   whence   the   appeal    comes,  ground  for  a  garden  to  fuch  dwdH 

**  fliall  vote  upon  fuch  appeal  at  the  houfe,  from  fields  ufcd  for  the  sir 

«*  quarter  feflion?.**  nary  purpofcs  of  agricaltuxe  or  prfi 

*  The  a6t' 1696  provide?,  that  it  tur  age,  as  near  and  convenient  to  Al 

fliall  be  lawful  .to  patrons  to  employ  fchoolniaHer^s  dwelling  honfi;  aini*. 

the  vacant  (lipcnds  as  they  fhall  fee  fonabiy  may  be:   that  fuch  pi^, 

caufe,   excepting  from  this  adl   the  fliall  contain  at  icafl  one-fourth pilt 

bounds  of  the  fynod  of  Argyle  ;  in  ot  a  Scots  acre,  and  (hall  be  iodsM 

refped  that  by  a  former  ad  of  parlia-  with  fuch  fence  at  is  generaUx  ■ft' 

ment,  in  the  year  1690,  the  vacant  for  fuch  purpofei  in   the  diftri^  9^ 

flipviid*  within  the  faiu  bounds  are  co^intry  where  it  is  iituatcd.    {& 
dcUined  lor  the  fetting  up  and  main- 
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ifif^d  Bj  the   genius  of  the  &otti£h   conftitution.      §>' 

om  the  times  of  the  mighty  Gotbs/'  led,  after  va-  or  it  in 

iigtpdcSf  to  the  final  triumph  and  exaltation  of  the  *<^otlah». 

i  C9ufe ;  by  the  celebrated  deed  of  relief  and  concef- 

nted  by  the  foyereign  at  the  treaty  of  Edinburgh — 

'  ^bolilhing  the  pope  and  his  ufurped  authority"-^— 

g  of  the  proteflant  confefilon  of  faith  in  the  parlia- 

60 — and  tbe  eftablifliing  the  prefbyterian  difcipline 

y  in  the  convention  of  eftates,  1 56 1 .    Which  ena£):- 

nrp  ratified  by  the  firft  parliament  of  James  VI  *. 

fa,  under  Morton's  regency,  it  was  agreed  by  the 
incil  and  general  aifembly,  that  the  name  and  office 
ifliop  and  biihop  (hould  be  continued  during  the 
inority }  but  that,  with  regard  to  their  fpiritual  jurif- 
they  (hould  be  fubjeft  to  the  general  pfTembly  **.  Ii> 
e  aflembly  condemned  epifcopacy  as  unlawful.  In 
imcs  VI  eftablifhed  the  prefbyterian  government  by 
It  foon  revived  the  order  of  bifhops  **,  and,  after  his 
;  the  Englifh  throne  %  profecuted  flill  farther  the  ef- 
:nt  of  prelacy.  Charles  I  preiTed  the  introdudlion  of 
gy »  with  fuch  inconfiderate  and  violent  zeal,  as 

,  ss  well  as  lierlioftiHty  to  b  Calderwood  tcll^  us,  thefe  bifhops 

tct  called  nf^r  convinced  of  were  named  tulcban  biihops,  as  hav- 

ooly  becaufe  they  profefT-  ing  the  name  only,  without  either  the 

te  worlhip  of  God.    Dr.  jurifdidion  or  revenues. 

B.  ii,  p.  1x4:    and  Dr.  ^  Jas.  VI,  pari,  n,  c.  114. 

amrt,  in  his  HiUory  of  the  d  1597,  pari.  15,  c.  231,  ordaining, 

n,  fi.  ii,  p.  Z48,  coincide  that  all  niiniftcrs  provided  to  the  title 

J  the  mealuje.  of  a  bifhop,  abbot,  or  other  prelate, 

:  it  is  unneccffary  to  enter  have  vote  m  parliament  flcklike  as 

BOQt  controverfy  touching  prelates  had  of  old. 

f  of  the  parliament  1560.  ^  1606,  pari.  18,  c.  6;  ar  d  1609, 

[umeiits  on  the  one  fide  by  c.  6 ;  1617.  pari.  12,  c.  I  and  2.    The 

lod  Dr.  Robertfon  \  and  revival  of  prelacy  was  alTcnted  to  by 

•SkU  on  the  other  very  acrl-  the  Glaf^ow  general  aflembly  161 2, 

dated  bj  our  learned  and  which  was  declared  to  have  ha:nfund'ir 

trymao  Mr*  Isuies  in  his  tm  void  by  thtr  genera!  aflembly  163$* 

ay«  '  It  was  a  liturgy  prepared  by  th^ 

V3^ 
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§  2*      kindled  the  flames  of  cifil  war,  and  occafioned  the  fdm 
OF  It  Ik     ifogue  and  covenant^  to  fupport  the  religion  33  cfts^bliflicdi 
#«oTi.AND.  ijjjo.     In  1638,  the  general  aflemblf  declared  againft^ 
copacy.     In  1660,  Charles  II  not  only  reftored  epifcopac 
but  perfecuted  the  prefbyterians  with  all  the  barbarity* 
popifli  times,  as  well  as  made  deep  encroachments  on  dt 
liberty,  till  be  provoked  the  people  to  refiftance.  Their  on 
^  throw  at  Pentland  did  not  extinguKh  the  fpirtt  of  the  tin 

dom.  The  prefbyterians  aiTembled  Ufl  worfliip  with  an 
in  their  hands,  to  defend  themfelves  againft  the  foldiers  a 
ployed  to  fearch  them  out  in  the  mountains,  and  hunt  du 
down.  The  violence  of  government  at  length  gave  U 
to  a  new  feft  of  prefbyterians,  who,  though  few  in  numb 
yet  lifted  up  the  fallen  flandard  of  religious  liberty;  ai 
*^  notwithflanding  their  errors,  the  caufe  of  liberty  was. 
<<  debted  to  their  bizarre  exertions.  Their  flandard  on  1 
<*  mountains  of  Scotland  indicated  to  the  vigilant  eye 
**  William  that  the  nation  was  ripening  for  a  change 
**  While  lord  RufTel  and  Sidney,  and  other  enlightened  | 
•*  triots  in  England,  were  plotting  againft  Charles,  froi 
•*  convidtion  that  his  right  was  forfcued;  the  Cameronti 
«*  in  Scotland,  under  the  fame  conviftion,  had  the  coun 
*^  to  declare  war  againft  him.  Both  thcplotters  and  the  m 
'  **  riors  fell ;  but  their  blood  watered  the  plant  of  renoi 
^*  and  fucceeding  ages  have  eaten  the  pleafant  fruit  J^.** 

S<;pttlfli  bifhops  under  the  dircdion  of  "  right  to  the  crown."   (Sec  0c; 

archbifhop  Laude.                '  mcrviile*sHift.Pol.TraB.c.xS»puf 

"  Called  Cameronuns,  from  Came-  However,  as  Mr.  Hutae,  in  hts  hil 

roB,  their  leader;  called  alfo  Cargil-  of  that  period,  juftly  remarki,  tl 

Ihes,  from  another  leader.  Woodrow  fanatical  deloGon,  indead  of  bd]i| 

calls  them  tilfo  Society- :>eople.     The  apoloj^y  for  the  rigours  of  the  a^ 

principle  of  their  union  vras  the  io-  niftration,  rather  affords  rbafofi  i 

lemn    leagne  and  covenant,  the  re*  contrary    inference,   as    men   0 

newal  whereof  they  impofcd  on  all.  fcarcelyhave  been  carried  fiichkB| 

**  Their  arguments  upon  this  fub*  unlefs  provoked  by  a  long  tial 

**  jed  were  fo  far  Arctched  as  to  im-  violence  and  oppreffioo. 

■*  ply  that  fwearing  or  taking  the  '  Dr.  Charters*  Semu  V.  U,  pi. 

«•  cavenant,  was  ncccflary  to  confer  a  ^  Ibid.  373. 
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:  rrigns  of  Charles  and  James  were,  in  regard  to  Scot-      {  a. 
fanguinary  period  of  progreffive  cruelty.    The  latter  "iYx  xw 
p  the^eafure  of  guilt.     The  tyrannical  violation  of  acortAND. 
iloabic  right,  and  invafion  of  every  valuable  comfort, 
th  produced  and  juftified  the  Revolution,  when  king 
1  accomplifhed  the  work  of  our  deliverance. 

ScottiQi  nobility  and  gentry  in  London  addrefied 
I,  defiring  him  to  take  upon  him  the  **  adminiilra- 
:ivil  and  miliitary;  and  to  call  a  meeting  of  the  eftates 
icttring  the  proteftant  religion,  the  ancient  laws  and 
ies  of  that  kingdom  *"  William  accordingly  called 
3g  of  the  eftates,  and  added,  **  Now  it  lies  on  you^ 
ter  upon  fuch  confultations  as  are  mod  probable,  to 
you  on  fure  and  lading  foundations,  which  we  hope 
wiA  fet  about  with  all  convenient  fpeed,  with  regard 
t  public  good  and  to  the  general  interefts  and  inclin- 
s  of  the  people,  that  after  fo  much  trouble  and  great 
ing,  they  may  live  happily  and  in  peace*."  The 
ipproved  of  the  addrefs  by  the  Scottiih  noblemen  and 
ten  in  England,  **  and  declared  the  fame  to  have  been 
i  of  duty,  tending  to  the  good  of  the  proteftant  reli- 
in  general,  and  of  this  nation  in  particular,  in  all  its 
anas*.  In  their  anfwer  to  king  William,  tliey  thank 
accepting  **  the  adminift ration  of  public  affairs,  and 
ming  the  eftates  ;*'  and  fay,  **  we  (hall  with  all  con- 
iit  fpeed  take  your  gracious  letter  into  confideration,  > 
ig  fliortly,  by  the  bleffing  of  God,  to  fall  upon  fuch 
itions  as  may  be  acceptable  to  your  majefty,  fecure 
roteftant  religion,  and  eftablifli  the  government,  laws, 

Adi,  {mall  edit.  Vol.  iii,    land;  i6th  March  1689.    Scots Afli, 

ibid. 
t  from  king  William,  king        b  19th  March  1689,  ibid,  p.  133. 
id,  for  the  £flatci  of  Scot- 

U4 
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i  *•      **  and  liberties  of  this  kingdom,  on  folid  foundations,  m 

PI8TOR7  O  '  .        -.  ,  - 

pp  IT  IN  agreeable  to  the  general  good  and  inclinations  of  t 

fcoTLAND.  (t  people  «."  And  this  momentous  duty,  they  foon  after  c 
charged  by  their  memorable  declaration,  that  "  king  Jan 
^'  the  feventh  being  a  profeft  papift,  did  aflupae  the  ic 
^^  power  and  adted  as  kingj^  witliout  ever  taking  the  p; 
**  required  by  law,  and  hath,  by  the  advice  of  evil  s 
f^  wicked  counfellors,  invaded  the  fundamental  confiitol 
'<  of  the  kingdom,  and  altered  it  from  a  legal  limited  k^ 
*^  archy  to  an  arbitrary  defpotic  power,  and  bath  exerci 
**  the  fame  to  the  fubverfion  of  the  proteftant  religion,  s 
^'  the  violation  of  the  laws  and  libe)rtie$  of  the  kin^ 
*'  inverting  all  the  ends  of  government,  whereby  he  If 
^^  forfaulted  his  right  to  the  crown,  and  the  throne  is 
**  come  vacant  ^ ;"— by  the  claim  of  rights  and  fpecific^t 
of  the  tyrannical  a£ls  which  juftiiied  the  fentence.  And 
the  refolution,  "  that  William  and  Mary,  king  and  queen 
^*  England,  France,  and  Ireland,  be  and  be  declared  k 
*<  and  queen  of  Scotland,  to  hold  the  crown  and  royal  d 
**  nity  of  the  faid  kingdom  of  Scotland,  to  them  the  i 
•'  king  and  queen  during  their  lives,  and  the  longeft  li 
*'  of  them,  and  that,  that  the  fole  and  full  exercife  of  l 
**  regal  power  be  only  in  and  exercifed  by  him  the  faid  kii 
.**  in  th^  names  of  faid  king  and  queen,  during  their  jo 
*,*  lives ;  and  after  their  deceafc,  the  faid  crown  and  rof 
**  dignity  of  the  faid  kingdom  to  be  to  the  heirs  of  the  h 
*^  of  the  faid  queen;  which  failing,  to  princ^fs  Anne 
**  Denmark,  and  the  heirs  of  her  body;  which  alfo  failii 
to  the  heirs  of  the  body  of  the  faid  William  king  of  El 
I md  ^'*  Which  "  chearful  offer  of  the  Crown,**  Hjsd 
nrioii.  Claim  of  Rig^t,  and  Grievances  to  be  redrefled  in' 
i\iH  parliament  %  together  with  "  the  Oath  to  be  adminiftc 

*■  I'^d  Marcli  1689,  ibid,  p.  X36.  f  Artie,  of  GricTances,  X3th  J 

'    I  :  -h  April  1689,  ibid,  p.  IJ2.  1689,  ibid,  p.  15J, 

*-■  M-.d. 
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king  and  queen  at  their  acceptance  of  the  crown^**      (  %. 
mnnmcated  to  William  *  by  a  committee,  being  one  0",^°^^ 
rcrjr  eftate,  whom  they  fpecially  enjoined  to  fee  the  scotlahii, 
d  in  their  prefence,  and  to  fee  the  oath  be  fwom 
d  |>7  them  ^.    This  folemn  and  momentous  com- 
D&  between  William  and  the  nation  was  clofed  by 
rs,  the  one  from  his  '*  majefty  to  the  eftates,  declar- 
had  accepted  the  crown  and  taken  the  oath ;''  and 
erring,  **  we  (hall  never  believe  that  the  true  intereft 
people  and  the  crown  can  be  oppofite  ^  ^"  and  the 
the  anfwer  of  the  eSates  ^ ;"  which  were  thereafter 
1  and  tamed  into  a  parliament. 

arliament  began  Its  operations  by  ^bolifliing  prelacy ' ; 
I  the  a£l  16699  which  aflerted  the  lying's  fupremacy 
ecclefiaftical  °* ;  reftoring  the  prefbyterian  minifters 
i  thruft  from  their  churches,  on  account  of  non- 
ty  to  prelacy?;  ratifying  the  confeflTion  of  faith,  and 
le  prefbyterian  church  government**,  that  is,  by  kirk 
prefbyteries,  provincial  fynods,  and  general  afrem«- 
[ere  opens  the  firft  dawning  of  more  tolerant  prin- 
is  eftabliftiment  of  the  prefbyterian  government  bc- 
opanied  with  a  liberality  towards  the  epifcopalian 
I  diat  does  the  hation  the  greater  honour,  confider- 

diredcd  from  the  Eftatcs        I  1689,  c.3.  App.  of  Statutes,  No. 

g'f  Majcfty,  a4th  April  58. 

pi.  264.  ™  1690,  c.  I,  App.  of  Statutes,  No. 

Uont,  by  the  Eflates  of  59.    The  fccond  article  in  the  above 

»  the  Earl  of  Argyle,  Sir  mentioned  Lifl  of  Grievances  had  de- 

itgomery,  and  Sir  John  c\arcd,  "  that  the  firfl  a<il  of  parlia- 

Domlnated  and  appointed  **  ment  1669  is  inconfiftent  with^the 

LC  King  and  Queen  with  **  form  of  governn'ei:t  now  defircd, 

the  Crown.  "  and  it  ou^rht  to  be  abrogated." 
ijr  16S9,  Scots  Ads,  Vol.        "  1690,  C.2,  App.  of  Statutes,  No, 

siall  edit.  60. 

°  Ibid.  c.  5,  ibid.  No.  6o» 
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5  *•       ing  the  recency  as  well ,  as  enormity  of  Its  fuflferin] 
OF  IT  IN     cpifcopacyP. 

SCOTLAND. 

ni.  The  church  of  Scotland  was  now  eftablilhed  < 
iTATioMAL  and  more  liberal  principles  than  formerly.  The  early  r< 
ESTABLISH- ]^3J  unanimoufly  refuted,  and  courageoufly  refifted,  1 
of  the  government,  to  compel  them  to  adhere  to  a 
and  erroneous  church :  and  in  the  courfe  of  that  ai 
had  taught  many  noble  leiTons  of  civil  and  religioui 
Yet  they  appear  to  have  been  ignorant  of  this  politic 
that  the  magiftrate  is  no  more  entitled  to  employ  p 
penalties  to  compel  individuals  to  embrace  truth,  tha 
brace  falfehood ;  and  cannot  do  fo,  without  being  g 
the  one  cafe  as  much  as  in  the  other,  of  tyranny  and 
Con.     They  went  no  farther  length  than  to  fay,  •*  tl 

^  **  Under  the  pain  of  being  dc-  *•  to  the  aA  of  the  cflate 

f  prived  and  loiing  their  benefices  :*'  clarcd  fach  parilhes  to  1 

indeed,  the  cftates  required  the  minif-  **  and  that  the  preibyteria 

tcrstoreadtheproclamation  from  their  ^  exercifing    their    minifl 

palpits  **  againft  the  owning  of  the  **  any  of  thefe  pariHies, 

**  late  king  James  ;**  but  they  pro-  **  the  lad  incumbent  is  da 

hibited  and  difcharged  **  any  injury  **  defire   or  confent   of   t 

*'  to  be  offered  by  any  perfon  what-  "  (hall  continue  their  pofl 

**  focvcr,  to  any  minifters  of  the  gof-  "  have   right  to   the  bci 

**  pel,  cither  in  churches  or  meeting  **  flipends."    Under  ihoie 

*'  houfes,  who  are  prefcntly  in  pof-  epifcopalian  clergymen,  wh 

**  fcffion  and  excrcife  of  their  mipif-  with  the  proclamation,  we 

**  try  therein,  they  behaving  them-  without  moleilation  to  pre 

*'  felvcs  as  becomes  under  the  pre.  parifh  churches,  and  enjoy 

"  fcnt  government."     Proclamation,  till  their  death.    **  And  tl 

App.  xiii,  1689,  Scots  A^,  Vol.  iii,  De  Foe,  in  the  Preface  to  1 

p.  154,  (inall  edit.  of  the  Union,  p.  27)  ••  thq 

The  a^  1690,  c  5,  (App.  of  Sta-  «»  this  day;  a  kind  of  tolen 

tutes,  No.  61),  followed  nut  the  fame  "  fuperior  to  that  io  £0 

benevolent  plan.     Where  the  epifco-  "  thefe  enjoy   the  preiby 

palian  miniflers  had  "  either  dcfert-  **  pends  and  manfes ;  and 

•*  ed,  or  been  removed  from  preach-  "  their  parifbes  the  eftablii] 

"  ing  in  their  churches,  preceding  "  minifters  preach  by  ther 

•*  the  13th  of  1689,"  or  had  been  "  ing  houfes  to  this  hour." 
**  deprived  for  not  giving  ob^iciice 
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*  ought  to  fuffer  for  religion  that  is  not  found  obftinate  in       ^3* 
« \k  damnable  opinion  »."    They  protefted,  indeed,  <<  that  JJ.VaT^* 
^  it  be  lawful  to  us  to  ufe  ourfelves  in  matters  of  religion  and  lubm int. 

*  coDfcience,  as  we  mufl:  anfwer  unto  God  ^/*    But  this 
ikf  qualified,  by  adding,  <<  until  fuch  time  as  our  adver-  intolerant 

*  fanes  be  able  to  prove  themfelves  the  true  minifters  of  principle! 

*  Chrift's  word  *.**    They  required,  indeed,  "  that  our  bre-  fonnert, 
"  dircn  be  not  condemned  for  heretics  ^  5**  but  they  added,  At  the  very 
"  onlels,  by  the  manifeft  jurord  of  God,  they  be  convinced  ^"^  ^^^ 

*  to  have  erred  from  that  faith  which  the  Holy  Spirit  wit-  fccutcdfed. 

*  oefleth  to  be  neceffary  to  falvation  ;  and  if  fo  they  be,** 
ikf  cxprefsly  /ay,  **  we  refufe  not  but  that  they  be  puntjhed  ' 

*  according  to  jufiice^  unlefs  by  wholefom  admonition  they  can  Cauie  of 

*  k  reduced  to  a  better  mind  «."  ^^  '"^'^^ 

m 

This  radical  error,  fo  repugnant  to  the  general  fpirit  of  ocracy  mir. 
Aeir  political  creed,  they  feem  to  have  fallen  into,  by  not  "^<^«'"ft«)d, 
liferting  to  the  peculiar  nature  of  a  theocracy.     The  Mo- 
&ical  dire&ions  for  puniftiing  idolatrous  Jews  were  applica- 
Ue  to  that  extraordinary  difpenfatipn  alone  under  which 
lliSy  lived.      Thefe,  however,   the  reformers  miftook  for 
niks  of  perpetual  univerfal  obligation.     The  fword,  they 
imagined,  was  held  by  the  magiftrate  for  the  punifliment,  onnronfiS-* 
not  of  ^'  evil  doers"  only,  hyx  likewife  of  heretical  opinions.  «ncy  after- 

'  .  •     *  wards  in 

framiog  pe<- 

I  These  intolerant  tenets  they  thus  openly  profefled,  even  nalft^tut^ 
at  die  very  time  they  were  themfelves  fmarting  under  the 
lod  of  perfecution.  Confident,  at  lead,  therefore,  it  certain- 
ly was,  however  unjuilifiable  afterwards  to  accompany  the 
eftabCfliment  of  prefbytery  with  thofe  penal  ordinances, 
which  tamifli  the  glory  of  the  reformation  '. 

'  PetitioD  of  the  Proteftants  to  the  ^  Ibid.  141. 

Qeecn  Regent.     Knox's  HifL  B.  ii,  d  Letter  given  info  parliament  1558. 

p.  X40»  4to  edit.  Knox's  Hidory,  B.  ii,  p.  139. 

1»  Proccftation  made  in  the  parlia-  ^  Ibid.  140. 

wmeot  1558.      8ec  Knox's  HiUory,  f  Thus  the  firft  book  of  difciplint, 

B.  iiy  pu  14U  (compoied  by  Kcox},  contaipii^g  ^k 
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J  3.  Nat,  by  the  oath  prcfcribed  by  a£l  of  parliament  to  bp 

BtTAB*  taken  at  the  coronation,  the  king  promifed,  not  only  "  to 
s-isflMiNT. «  maintain  the  true  refigion  of  Chrift  Jefus  ....  now  rcr 
Coronation  «  ceived  and  preached  within  this  realm/*  but  alfo  "  \f 
abolifti  and  gaindand  all  faU  religion  contrare  to  the  famqi 
. . .  and  out  of  thair  landes  and  empyre,  they  fall  be  care; 
**  ful  to  rute  out  all  heretikes,  and  enemies  to  the  trqf 
•'  worfliip  of  God,  that  fall  be  convicted  by  the  trey 
"  kirk  of  God  of  the  forefaid  crimes  **."  This  perfecutiqg 
claufe,  as  forms  remain  long  unaltered  after  the  change  cl 
ppinions,  was  contained  in  the  oath  tranfmitted  by  H^ 
cftates  to  Icing  William,  but  refufed  by  that  monarch,  a 
lover  of  religious  as  well  as  civil  liberty^  till  it  was  diftin^ly 
underdood  and  explained  **  that  he  did  not  mean  to  becomfS 
"  a  perfecutor  j  and,  on  the  aflarance  of  the  commiffioncri 
^  that  fuch  was  not  its  import,"  he  "  protefled  that  in  that 
"  fenfe  only  he  received  the  oath  ^J* 

enumeration  of  various  popifh  doc.  ^<  and  pvnifiiment  of  the  adverianm 

trines,  yrliich  it  condemns,  and  then  "  of  the    true    religion,"    wherebf 

proceeds  as  follows :  "  Which  things,  profcflcd  papifts  were  capitally  p»« 

**  bccaafc   in  God's  fcripturcs   they  nifliable,  and   hearers  of  roafs,  fl4 

**  neither  have  commandment    nor  withdrawers  from  the  preachio{  ^ 

"  aiTurance,  we  judge  utterly  to  be  the  word,  were  to  incur  the  liafi:! 

•'  abolilhcd  from  this  realm ;  affirm-  (forfeiture)  of  their  moveable  good^ 

«•  ing    farther,    that    the    obftiiiate  and  liferent.     The  fame  fpirit  roM 

<*  maintainors  and  teachers  of  fuch  through  the  famous  covenants.   tfjjL, 

"  abominations  ought  not  to  efcape  the  folcmn  league  and  covenant  l^kjtd 

•*  the  punilhmcnt  of  the  civil  maj^if-  which   bound   fubfcribers    **  (o  tbi . 

"  irate.*'     Explication    of    the    firfl  "  extirpation  of  popery,  prelacy,  ft»^ 

Head  of  DoArine.     See  Knox's  Hif-  "  perdition,  herefy,  fchifm,  profaW* 

tory,  4  cd.  p.  484.  "  ncfs,   and  whatever  elfe  ifcall  be 

Thereafter,  in  like  manner,  pafTed  '*  found  contrary  to  found  do^ria^ 

the  a(^  1600,  c.  17,  requiring,  *<  that  "  that  the  Lord  may  be  one,  and  hiii 

•«  all    his    highncfs  fubjedls  Ihould  "  name  one,  in  the  three  kingdofm.** 

•<  embrace  the  religion  prefently  pro-  CQllc<5lion  of  the  Laws  in  favour  ^ 

«*  felTed,  as  well  by  hearing  of  the  the  Reformation  in  Scotland,  p.  91. 
•*  word,   as  participation  of  the  fa-         *>  1567*  c.  8.     This  oath  w»8  aS> 

«  craments."    '*  And   that  .  all    his  ter wards   confimtfd   by    fobic^MM 

**  highnes  fubje&slhall  communicate  Aatutc5,  as,  for  example,  ijSi*  c.  9fi 
**  once  every  year . . .  under  the  pe-         ^  Laiug'i  Hiil.  o£  Scotliad,  V,  ii 

**  naltiet  following,**  &c.    Sec  alfo  B.  9,  p.  194.  SirJ.Dalrympk't] 

the  ad  1587,  c.   24,  *«  Aneat  tryal  of  Great  Britain,  V.  i,  p.  226., 
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he  fecond  book  of  difcipHnc  teaches,  that  **  the       ^3- 
'ate  ought  to  aflift,  maintain,  and  fortify  the  jurif-  estab. 

of  the  kirk'";''  <<  and  punifli  them  cinlly  that  "sh^^"tv 
t  obey  the  cenfurc  of  the  fame,  without  confoand- 
viyi  the  one  jurifdiaion  with  the  other*/'  And 
Jy,  perfons  excommunicated  **  for  not  conforming 
kes  to  the  true  religion  prefently  profefled,  were 
fered  direflly  in  their  awne  perfons,  or  covertlic 
lire&lie  by  any  others  in  their  names,  :ind  to  their 
i  to  enjoy  the  poiTcflion  of  their  lands»  rents,  and 
t$^  which  **  were  to  be  meddled  with,  intromit- 
h,  and  uplifted  to  his  itiajeftie's  ufe  '  *• — were  prc- 
mt  obtaining  any  heritable  title  in  their  perfons, 
im  the  king  or  fubjeft  fuperiot  * — were  to  be 
iced  rebellesy  and  apprehended  by  letters  of  hom- 
i  caption,  for  the  purpofc  of  coitiptiling  them  to 
the  fentence  or  decreet  pronounced  againft  them, 
reconcile  themfelves  to  the  kirk,  and  fubmit  them- 
o  the  difciplixie  diereof  **." 

lefe  deformities  of  the  prefbyterian  eftabliiliment 
cBted  at  the  rCTblution. 


All  afts,  enjommg  civil  pains  upon  fentences  of  Excommn- 

r  '     i     1  i  1     •     I  nication  ai- 

nication,  were  relcmded^;  and  judges  were  ex- tcuicd  with 
ohibited  to  lend  their  aid,  for  obliging  any  one  to  "".<^»^*l 
fore  a  church  court,  when  fummoned  in  a  procefs 
tihunication  ^- 

>LT,  All  afts,  and  provifions  of  a£ts,  againft  non-  l^^-^^l  ^^ 

from  lend« 

,  Of  the  Kirk,  and  Policy  And  afcerwards  in  the  time  of  epif-  ^j  . 

eneraL  copacy,  by  the  1661,  c.  25,  and  1663,  church 

to»  Of  the   Office  of  a  c.  23.  courcs. 

agifiraU  in  the  Kirk.  i  1690,  c.  28. 

J.  ^  loth  Anne,  c.  7,  commonly  call- 

4.  ed  the  I'oleratioo  Ad. 
n,  pari.  3,  157a,  c  53. 
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wATioKAL  conformity,  and  for  conformity  to  tlie  churchy  or  again/i 
jtsTAB  feparation  and  difobedience  to  ccclcfiaftical  authority  ^,  were 
'  repealed.  This  was  a  complete  toleration  ;  for  where  there 
Noncon-  are  no  penal  enaftments,  punifliing  individuals  for  woiihip> 
penalties  ping  the  Deity  according  to  their  confciences,  the  principki 
^f *i^  d*  ^^  common  law  entitle  them  to  do  fo.  Nonconformity  il 
not  an  ofience  or  mifdemeanour  at  common  law.  But 
Ezprels       farther,  it  has  been  declared,  that  it  **  (hall  be  free  and  \ah 

rrffvour  of  "  f"^  ^^^  ^^  *e  fubjeas  in  that  part  of  Great  Britain  caDed 

difTentcrs.    <<  Scotland,  to  afTemble  and  meet  together  for  divine  Ibw 

vice,  without  any  difturbance  ;  and  to  fettle  their  congie* 

gations  in  what  forms  or  places  they  (hall  think  fitta 

**  chufe,  except  pari(h  churches  ^'*    This  is  a  charter,  and 

legal  recognition  of  difTenters.  , 

I 

t 

Noteft.  Thirdly,  The  a£):  of  Charles  II,  pari.  3,  ad);.  6,  btltled^ 

h(X  anent  Religion  and  the  Teft  was  refcinded  ^^ ;  and  fl* ' 
other  teft  was  fubftltuted  in  its  place,  excepting  that  all  pem 
fons  bearing  office  in  any  univerfity,  college,  or  fchool,  (hal 
fubfcribe  the  confeffion  of  faith,  and  adhere  to  the  gotenii* 
ment  and  difcipline  of  the  prefbyterian  church  \  In  Scot- 
land, a  difTenter  is  not  difqualified  from  holding  any  offices^ 


't  Afb  1690,  c.  27,  App.  I.    Thi«  "  pr©tcftant  religion,  and  for  the 

rcfciflbry  aft  docs  not  cxprcfsly  re-  "  church  of  Chr id  within  lhiikl0J» 

peal  the  perfccuting  aft  of  James  VI.  **  dom,  in  fo  far  as  they  cnnfinnArf- 

And  the  general  refcilfory  claufe  is  **  fame,  or  are  made  in  foTOor  tben^ 

limited  in'  thefc  terms:   **  All  other  "  of."     Thefc  penal  afts  have  beat 

**  afts  claufes,  and  provifions.  in  afts  fince  repealed ;  of  which  in  the  DCft. 

•*  whatfoevcr  made   fincc   the   year  chapter. 

•*  1661  inclufive,  againd  nnnconfor-  *  lo  Anne,  c.  7.                             j 

"  mity,   or   for  conformity   to    the  ™  Aft  1690,  c.  5. 

«*  church   and  government  thereof,  "  1707,  c.  7. 

"as  then   eftabliihcd    under    arch-  •"  For  the  greater  fecurity  of  til 

•*  biihops  and  bifhops.'*     And   the  "  forefaid  proteflant  religon,  and  il 

aft   1690,  c.  5,  revives  «*  all  laws,  •«  the  worlhip,  difciplinc,  and  jofCIP 

•*  ftatutes,  and    afts  of    parliament  "  mcnt  of  this  church,  at  aboTC  clli 

<*  made  agaiz^  popery  and  papifls,  «*  blifhed,  her  majefty,  with  adnBl 

"  and     for    the    maintenance    and  "  and  confcnt  forefaid,  (latntes  i^* 

•*  prcfervation  of  th^  true  reformed  •*  ordai;is,  tliat  the  univcrfitiei  O 


oT  St.  AdJkwi,  GLijov 
n,  wid  Zdinburjtb,  u  not 

>i  br  bw,  Hull  c 


forc< 


.  And 


■II  lime  coming,  no  prn- 
■riDcipaii,  re ^ruti,  majlen, 
>  beariof  office  in  atif  uiii- 
:al]cfe,  or  within  thitkinj;- 

cip^blc,  or  be  idmittril  ut 

bid  funAicmi,  but  fuch  u 
toe  lod  acknowltdge   ilic 

or  lo  be  prcfcribcd  b;  the 
BTliunent.  A>  alfo,  That 
V  al  their  admillioiii,  xhvj 
l!uUl  icknowlcdge  and  pro- 
t  fluil  fubrcribe  to  the  fore- 
ilefion  of  bilb,  a«  the  con< 
it  iheir  jaiih,  and  ihtt  the* 
aAife  and  >:on[orni  ih'i,.. 
B  the  worihip  prcrentlv  ':i 

thh  cfrarch,  and  liilnnit 
m  to  ibe  gDTCininellt  UiJ 
M  thcteof,  and  ntTcrcuika- 
ItTidlj  or  iudircAly,  the 
ce    or    fubTtrfion   of   the 

i?o7,  c.  r- 
sliiion  of  the  teft  afi  ii  here 
rtakei:  notice  of,  along  with 
ioa  of  iKiial  ftatuEet.     Bui 


luijuQ  and  unlawtid.  But,  ibc  cs- 
duGuD  of  dilLnieri  from  officei, 
ii  a  mcAfvie  to  be  weighed  oo  the 
footing  of  eiprdicncf  alone.  It  af- 
St&i  not  ihc'iT  fiir/cil ri^it,.  AUha.*e 
tut  tigh:  to  nhai  can  be  enjojed  hj  a 
/rv  B'/j.  Men  did  not  euwr  into 
focit'y  thji  they  mijjht  be  £;tnerali, 
or  jiidir^i,  or  member)  of  parliamenti 
but  ii>ii  ilitir  propcrtiei  and  live* 
mi^-lit  be  [irDCeded.  f  ndcr  all  go- 
VL-riinii  iii.t,  tluc  of  Acheni  n  well  a* 
any  ctlicr,  certain  qnalificationi  were 
rtqulrud  fur  holding  office*.  What 
■l]i9crittriuDlbal''.>'.-,whelhcr  wealth, 
or  agi;  ■  rcii)i''.>ii  opinion*,  it  a 
thin;;  -  .ely  difcretionaif ;  ii  i*  a 
qi'i  .1'..  --f  expediency,  not  of  juftice. 
'■ .''  Scallilb  cftablilhment  hiu  not 
...  iupi'un  of  a  lefl.  ai3,  and  it  lu* 
■itvi'r  fouiiil  any  piejudiiC  from  the 
w.ini  uf  it.  The  Englifli,  on  the 
conirarr.  laa  thai  fccuritf,  and  i> 
■KIT,  iin  Jut  nccount,  {uilty  of  pecf»- 

llowevec  many  wife  and  good  men 
dirap;>rove  of  a  retigioui  teft,  on  the 
footing  tlial  the  commuDily  ba*e  a 
light  to  the  latent*  of  all  ihc  ciciicn*; 
and  tbit  it  i*  iniurioiu  ta  the  public 
and  to  indi.'iduals,  to  elclude  anf  oa 


UtBMEMT. 
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NATIONAL  wark  or  prerogative  it  his  none;  yet  piety  and  good  moraJ 
ESTAB-       and  all  the  falatary  purpofes  of  a  national  ellabliihinent|  ; 
protnotes  more  abundantly  than  heretofore. 

Such,  then,  was  our  Tegal  eftablifhment  when  Scotland 
remained  a  feparate  and  independent  kingdom.  Bat,  by  dk 
Union,  England  and  Scotland  became  one  kingdom.  Aa* 
qther  queftion,  therefore,  arifes,  viz.  had  that  event  ttj 
efFefk  upon  the  rights  of  the  preftyterian  church  ?  or,  Oli 
what  footing  does  it  ftand  with  refpeft  to  Great  Britain? 

The  Scottifh  nation  has  been  always  noted  for  religioU 
zeal.  The  ftring,  therefore,  mod  powerfully  touchdi  b| 
the  enemies  of  the  Union,  to  diCncline  the  people  to  it,  wM 
the  fuppofed  danger  to  the  dignity  and  fecurity  of  tbct0 
tional  church,  which  had  recently  been  fettled  with  fo  ihtdl 
care  at  the  Revolution.  In  order,  therefore,  to  quiet  j| 
fuch  apprehenfions,  an  zQ.  was  pafled  for  fecuring  the  pio* 
tcftant  religion,  and  prefbyterian  church  government ;  noC 
only  ratifying  the  aft  of  king  Williirt  arid  queen  Mary,  Jirf 
all  other  afts  relative  to  the  confeflion  of  faith  and  prctbpt^ 
rian  church  government — exprefsly  providing  and  Acdtti^ 
ing,  **  that  the  forefaid  true  proteftant  religion,  codtailtl 
*^  in  the  above-mentioned  confeflion  of  faith,  with  the  60^ 
*'  and  purity  of  worfhip  prefently  in  ufe  within  this  chuxdl 
^'  and  its  prefbyterian  church  government  and  difcipiiirtf 
"  that  is  to  fay,  the  government  of  the  church  by  kirk  W 
*'  fions,  prefbyteries,  provincial  fynods,  and  general  adeiBfl 
*^  blies,  all  eftabliihed  by  the  forefaid  acts  of  parliaiiicfl!| 
"  purfuant  to  the  claim  of  right,  fhall  remain  and  contidb^ 
*'  unalterable ;  and  that  the  faid  prefbytetian  govenidii3| 
^*  {hall  be  the  only  government  of  the  church  within  Ul| 

**  kingdom  of  Scotland  ; for  the  greater  fecority  of  dU 

**  forefaid  proteftant  religion,  and  of  the  worfhip,  difcipKiM 
**  and  government  of  this  church,  as  above  eftabliihed*-^ 
(latuting  and  ordaining,  that  the  profeflbrs  of  univerfitia 


;vK  raigion  ana  picmyicnan  cnurui  govcnuncnE* 
ipy  and  difciplinc,  u  abore  cftabliflicd )  and  that  the 
witluni  the  bounds  of  ^i  church  and  kingdom^ 
ever  be  im|mled  upon-  or  retjuiied  of  dicm  in  anjr 
> . :  and  Iifti^  tl»t,  after  the  dcceafc  of  hA  prefetit 
y,  the'fiivereign  fncceeding  to  her  in  the  royal  go- 
enC  of  riic  Jdngdom  of  Great  Britain  fliall>  ift  all 
oming,.  at  his  or  her  acccflion  to  the  crovn,  fwear 
lUbribc  that  they  fliall  inviolabljr  maintain  and  pre- 
lie  foreliud  lettlement  bf  the  true  proteftant  reUgton^ 
he  government^  difcipline,  worlhip,  rights,  and  pri- 
I  of  tluB  church,  as  above  efUbllflwd  hj  the  laws  of 
Dgdom,  in  profecution  of  the  claim  of  right." 

[tatfltlci'  «ith  the  addition  of  the  teli  in  r^ard  to 
nd  coll^ei,  was  a  reiteration  of  king  William's  aQ 
ry  J  it  was  framed  in  reference  to  the  Union ;  and, 
^y^  it  was  "  ordained,  that  this  a&  <^  parliament, 
tife  eftahlifiimcttt  therein  contuned,  fliall  be  held 
iferted,  in  all  time  coming,  as  a  fiindamenul  and 
al  condition  of  any  treaty  or  union  to  be  concluded 
It  the  two  Idngdom's,  without  any  alteration  thereof, 
oguion  thereto,'  in  any  fort  for  ever  ;  as  alio,  that 
i  of  parlinnent,  and  fettlement  therdn  contained, 
e  iofctt  and  repeated  in  any  a£t  of  parliament  that 


f< 
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f  >      ^*  and  eflential  condition  of  the  (aid  treaty  or  union  m  il 
stTAB-  tunc  coming* 

LXfl^lfT. 

It  happened,  however,  that  in  England,  on  the  eftablilli 
•ment  of  epifcppacy,  there  were  two  bulwarks  erected  for  iH 
defence,  called  the  corporation  and  tefl:  zSts  $  by  the  focnid 
of  which  ^  '^  no  perfon  can  be  legally  eleded  to  any  ofifll 
*'  relating  to.  the  government  of  any  city  or  corporatiifl| 
**  nnleft  within  a  twelvemonth  before  he  has  received  dd 
^  facnMBCBt  of  the  Lord^a  Supper,  according  to  the  ritei  ^ 

the  church  of  E^ngland ;  and  he  is  alfo  enjoined  to  tiil 
**  the  oaths  of  allegiance  and  fupremacy  at  the  (ame  tifl|| 
**  that  he  takes  the  oath  of  office,  or,  in  default  of  either^ 
^  theie  requifites,  fuch  ele^ion  ihail  be  void."  The  odic| 
called  the  teit  aa  <",  direds  <<  all  oflkevs,  civil  apd  milits^ 
<*  to  take  the  oaths,  and  make  the  declaration  againft  t 
**  fubftantiation,  in  any  of  the  king's  courts  at  W< 
^  or  at  the  quarter  feffions,  within  fix  calendar  mcniths 
**  their  admiffion ;  and  alio  within  the  (ame  time  to 
**  the  facrament  of  the  Lord's  Supper,  according  to 
**  ufage  of  the  church  of  England,  in  fome  public  chuid^ 
**  immediately  after  divine  fervice  and  (ermon  ^  and  to 
**  liver  into  court  a  certificate  thereof,  figned  by  the 
^  and  church- warden;  and  alfo  to  prove  the  fame  by 
**  credible  witnefies,  upon  forfeiture  of  5001.  and 
««  to  hold  the  faid  office  ^."^ 

.  And  as  the  kkig  is  bound,  by  his  coronation  oatfaf  to 
ferve  the  privileges  of  the  pre(byterian  church,  fo  is  he 
bound,  by  his  oath,  to  preferve  tho(e  of  the  epi(€ 
The  queftion,  therefore,  occurs,  how  far  thefe  ol 
are  confiftent  with  each  other  ?  In  Scotland,  as  already 
tioned,  there  is  no  teft  with  regard  to  civil  or  nulittry 


b  Stat.  13  Car.  II,  ft.  a,  c.  x. 
<  Stat,  aj  Car.  II,  c  %,  explained  by  9  Geo.  11^  c  s6rv 
4Blt€k.Y(^iv,p.58. 


) 


I  aa  office  relating  to  the  government  of  an  Englifli 
corpoiadon,  on  account  of  his  not  complying  mth 
poratioD  i&t  than  an  epifcopalian  can  for  being  ex- 
from  the  Scottifli  uniTerlitica,  unlcrs  he  rubfcribc  the 
on  of  futh,  and  ptomife  to  confo-.m  to  the  prefbyte- 
ffJbip  t  thele  two  aQs  refpedlivelf  relating  to  things 
did  not  fall  under  the  imperial  community,  but  re- 
1  ftiU  as  before  ;  the  one,  Englifli ;  the  other,  Scottilh. 

the  tell  aQ  deferreB  a  different  conlideration,  rclat. 
offices  civil  and  military,  which  are  no  more  Englilh 
rely  than  they  are  Scottilh^  but  belong  to  the  united 
n  of  Great  l^itain. 

rn  relpeA  to  thefe,  an  incorporating  union  ncceOaril^ 
Ed  a  complete  communication  of  rights.  This,  in- 
vat  the  leaft  price  that  could  be  oflcred  for  the  Tur- 
ing of  that  "  which  all  the  world  hath  been  fighting 
fince  the  days  of  Ifimiod  **/'  national  forereignty  and 
□dency.     But  it  was  not  left  to  double  conftruAions. 

ezprciily  ftipulated,  that  the  fubjcds  of  the  united 
no  fliould  have  freedom  of  trade  and  navigation,  &cv 

ccnnmunication  of  all  other  advantagest  But  this 
le  conneded  with  the  other  claufe  of  the  Union,  for 
dctratioQ  of  the  prefbyterian  church  government,  and 
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jiATioNAL  ^ould  feem  to  amount  to  little  lefs  than  a  contradi£HoQ  ml 
••TAi*  abfurdity  to  fuppofe,  that  thcfc  Scottifh  preHbyterians  oodl 
'  not  avail  themfelves  of  this  communication,  till  they  had  fin 
komly  profefled  themfelves  epifcopalians.  For  the  teft  ifl 
was  devifed  by  the  Englifh  parliament,  not  .to  try  the  haHf 
of  men's  confciences,  nnd  to  admit  the  vnprincipled  pal 
of  all  feflaries  to  the  enjoyment  of  offices,  but  as  the^mdl 
folemn  method  that  could  be  devifed  for  exclading  evo] 
one  that  was  not  a  true  epifcopalian* 

Another  view  of  the  fubje£l  arifes  from  the  pofifin 
declaration,  that  the  Scottifli  prefbyterians  were  to  be  fti 
from  all  tefts  in  this  kingdom,  inconfiftent  with  the  preflifl 
terian  worihip.  This  does  not  afie£l  the  argument  toudn^ 
the  incorporation  tlQ.  ;  becaufe  an  Englijh  corporation  or  ckj 
is  not  in  the  fenfe  of  this  a£l  in  this  kingdom.  But  it  isflt 
the  cafe  with  offices  in  the  army  or  navy.  Thefe  are  offidi 
in  the  kingdom  of  Scotland  as  much  as  they  are  in  the  kil| 
dom  of  England^  Relating  to  the  united  kingdom,  dtf 
are  offices  in  both  kingdoms  equally,  and  a  Scottiih  prcflq 
terian  who  is  excluded  from  them,  unlefs  he  take  the  e{il 
copalian  teft,  is,  againft  the  fenfe  of  that  ftipulation,  fdl 
jeded  in  this  kingdom  to  a  teft,  contrary  to  the  prefbytcdi 
worlhip. 

But,  in  truth,  the  epifcopalian  teft  cannot  ftrike  agaii 
Scottiih  prefbyterians,  unlefs  it  be  more  extenfively  cm 
ftrued  than  would  be  allowable  in  regard  to  an  a£l  of  dl 
nature,  evep  in  a  queilion  with  private  individuals.  Tl 
teft  a^  was  not  dire£ted  againft  perfons  in  the  fame  pni 
cament  with  Scottiih  prefbyterians.  It  was  framed  ^i 
*^  order  the  better  to  fecure  the  cftabliihed  church  agd) 
**  perijs  from  nonconformifts  of  all  denominationSf  infidd 
^  Turks,  Jew8|  heretics,  and  fe^iaries  ^''    But  a  mead 

'  Blackftone,  B.  iv,  c.  4. 
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tf  the  dimdi  of  Scodand  is  no  more  a  Britifli  nonconform-  y^^'joiiAC 
Hf  or  HeGbaitip  than  a  member  of  the  church  of  England  is.,  utab- 
iitni  in  this  view,  the  tcft  aft  docs  not  fccm  at  all  to  affcft  ^'•■•■**^' 


AccoRviKGLT,  at  the  time  of  the  Union,  fuch  feems  to 
ktie  been  the  idea  of  the  Englifh  parliament.  With  a 
fiew  to  the  Union,  a  bill  was  brought  in  for  the  fecuri- 
tj  of  the  church  of  England;  and  a  queftion  was  put, 
dot  *<  it  be  an  inftru£iion  to  the  committee,  to  whom  the 
"  bill  for  fecurity  of  the  church  was  committed,  that  there 
^  (hoold  be  inferted  in  the  faid  bill,  as  a  fundamental  con- 
"  ditkm  of  the  intended  Union  with  Scotland,  particular 
*  and  exprefs  words,  declaring  perpetual  and  unalterable  an 
**  aft  of  parliament  made  in  the  25  Car,  II,''  &c.  But  this 
hong  refdfed  in  the  negative,  occaiioned  a  proteft  ^  Thus 
tt  Englifh  parliament  purpofely  avoided  clogging  the  Union 
.  tilh  any  conditions  about  the  epifcopalian  teft. 


\ 


So  ftanflling  this  important  queftion  on  the  general  con- 
InfHon  of  thefe  ena£hncnts  and  articles  of  Union,  there 
fams  reafon  for  the  remark,  that  the  Scottifh  <<  parliament 

*  did  not  nightly  pafs  over  that  affair,  as  fome  people  pre- 

*  tended  they  would  do,  though  they  did  not  enter  into  the 
■  debate  of  the  infufEciency,  which  fome  offered,  as  things 
0  which  tended  not  to  amendments  of  the  a£b,  as  it  was 


'  *  We  ooBceWe  that  this  aA  doth  **  prefervation,    by  removiiig   from 

*  deftnc  to  be  particularly  mention-  **  their    eniploymcots    the    greateft 

*  ed,  md  noc  left  to  double  confirac-  ^  enemies  of  our  church ;  and  parti- 
'  '  fkm  f  bccauiie  as  it  wat  at  fird  **  cularly  in  the  reign  of  the  late  king 

Co  fiKvre  our  church,  then  in  **  James  II  the  afluming  of  a  difpeni^ 

r,  by  the  concurrence  of  pa-  **  ii.g  power,  and  illegal  pradices* 

*  |ttf  and  diflrntcrs  to  deftroy  it ;  fo  **  by  clofetting  and  corrupting  the 
"  they  hate  found  by  expericnce»  **  members  of  parliament,  were  chlef- 
"  both  in  the  reign  of  king  Charles  **  ly  levelled  ai^atiift  the  teft  zA,**  — 

*  11  and  of  king  Jamen  II,  that  it  was  Parliam.  Hiilory,  Vol  v,  p.  X04. 

*  the  moft  cSc&wi  meane  of  our 
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S  3<  *<  otkxcAf  but  to  a  rupture  of  the  debate  %  for  the  peopk 
stTAB-  ''  who  ofiered  at  the  infufficiency  of  the  zGt  went  upon  ikip 
i^itsMiMT. «  footing,  not  that  this  overture  or  aft  was  an  infuffickH 
*'  fecurity,  but  that  really  the  Union  with  England,  as  4 
^'  epifcopal  nation,  was  inconGftent  with  the  fafety  of  tk 
U  churph  of  Scotland  ;  and  that  not  this  a£^  only  was,  \Hk 
f'  any  other  zSt  that  could  be  made  would  be,  iafuffideotll 
f'  fecure  the  church  of  Scotland  ^•'^ 

'  Defoe*f  Hiftorj  of  the  Union,       The  fame  thing  fiuther  ippafl 

p.  338.  Thi»  affords  the  true  ezplan*    from  the  anfwer  to  that  part  of  tip 

ation  of  the  parliament  of  Scotland    addrels  that  related  to  the  facnaoi 

rejeAing  the  propofal  to    infert  a    al  ted.    The  addrcft  faid,  that  *  III 

ckufe  in  thefo  terms:   «  And  that    "  faci^unenul  txHt,  being  the  cdB^fe 

**  thej  ihall  be  capable  of  any  office,    "  tion  of  accefs  to  places  of  tnift,fl|| 

**  civil  or  miliury,  and  to  recciTe    **  ^  benefits  from  the  crown,  aU  d 

•<  any  grant,  gift,  or  right,  and  to    "  our  communion  mufl  be  debtiM 

**  have  conmiand  or  place  of  truft    **  the  fame,  if  not  in  Scotland,  yl 

**  from  or  under  the  fovcreign  with-    **  through  the  dominion  of  Biind^ 

^  in  any  part   of  Great   Britain.'*    '*  which  may  prove  of  moft  diifgj 

Accordingly,  the  protcft  drawn   up    '*  ous  confequence  to  this  church." 

by  Lord  Belhavcu  was  not  merely        The  anfwer  made  to  this  addid^ 

*<  that  this  ad  is  no  valid  fecurity  19    ^7  the  proteft  of  the  ruling  etdoE^ 

<*  the  chutch  of  Scotland,*'  but  that    fome  of  whom  were    memben  4^ 

the  <*  church  of  Scotland  can  have    P^hament,  did  not  juftify  fach  0i\ 

^  no  real  or  folid  fecurity  by  any    clufion  of  Scottiih  prclbyteriansi  iMfe^ 

**,,  manner  of  Union,  by  which  our    0°  ^^^  contrary,  proceeded  oa  dri%j 

"  claim  of  right  is  unhinged,  ^our    that  the  addrlR  was  onncceflarf,Ml'^ 

«  parliament   incorporated,  and  our    ^^^  ^^"^  imaginary.     The  6A  tftj 

««  diftina  fovcrcignty  and  indcpend-    "^^«  ^^  the  addrefs  was  that  rdniflM 

•<  ency  aboliihed."    Ibid.    For  this    to  the  facramcntal  teft ;  and  the  wj 

afiair  jof   the  facramcnul  tcft  was    ^^^^^^  of  the  anfwer  is  as  foUovtlj 

generally  mentioned  along  with  other    "  ^'^c  commiflion  of  the  geneiali^^^ 

propofals,  obvioufly  impraaicable,  as    **  fembly  having  already  addieft  It^ 

the  taking  away  the  rcprefentaiion    **  ^^  parliament,  for  Ikxmug  W 

of  the  bifhops,  as  to  which  the  ad-    "  <io<SUine,  worihip,  difcipAk,  ^ 

drefs   of  tlfe  commifiioners  of  the    "  government  of  this  church,  wk\ 

general  affcmbly  fays,  •*  it  is  contra-    "  that  addrels  being  read  in 

*<  ry  to  our  own  principles  and  cove-    *'  Y^B^ie  upon  the  zyth  Odobcr 

**  nants,  that  any  churchman  (hould    "  the  parliament  did  thereupoa 

^  bear  civil  offices,  or  have  power  in    "  ^^^'c*  that,  before  concluding^  thif 

«(  the  commonwealth.'*    Ibid.    App.    "  would  uke  (aid  addreis  into  thif 

2^0.  H.  X.  *'  confideration,  and  would  ^  em 
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To  worflMp  God  agreeably  to  the  light  of  oiie*t  own      f  4* 
cCy  though  contrary  to  die  forms  prefcribed  by  the  voemitt, 
sd  churchy  is  not  an  offence  at  common  bw«    *<  The  ^^^  ^'^ 
fdiiiiD,  as  fuch,  is  by  no  means  the  fnbjcA  of  tem- 
coercion  and  punifliment  *."     At  common  law, 
:,  religious  focieties  are>  at  leaft,  on  a  footing  with 
bdadons  for  innocent  and  lawful  purpofes. 

ttcYolution,  which  fettled  the  conftitution.  had  in 
redreb  of  religious  as  well  as  civil  grievances.  Re^ 
vedom  was  provided  for  with  no  lefs  care  than  ci* 
e  A^voltttion  gave  birth  to  the  z€t  1690^,  which 
td  preibytery,  and  is  confidered  as  the  charter  of 
aal  church.  But  the  fame  parliament  ^  refcinded 
**  all  laws  for  conformity.**  The  freedom  of  dif- 
hcrefore,  was  as  early  and  neceflary  a  fruit  of  the 
DO  as  the  eftabliihment  of  prelbytery.  And  queen 
Dleration  a£i  declares  it  '*  free  and  lawful,  for  all 

iodlmrf  for  fecuriiig  the  wifer  heads  of  hoth  conniriet  avoid* 

cftaDtreligiooaiidchorch  cd,  at^  much  as  poffible,  going  into 

cm  prtlently  by  law  e(U-  particulan  touching  religion ;  rather 

A  this  kingdom ;  which  choofing,  as  the  Engiiih  peers  who 

t  we  codceive  the  commif-  diff.nted  complain,  to  leave  mattfr,  «s 

f  very  wiO   rely  upon,  ^^^  fomfrmaioMs^  that  is,  the  arg«- 

iliiot  to  be  doubted  that  "^°^  entire,  on  the  general  grounds 

imeiitwiU,  in  due  time,  already  ftattd ;  which,  now  that  aU 

raddreftbtakenintocon-  the  heau  have  fubfided,  dangers  aro 

...        gr  over,  and  unifter  views  and  inter- 
im make  all  necefury  pro-  a  ,  r  a 
.                        ./ .  efts  long  ago  forgotten,  may  eiped  a 
conng          r    gion  .^^   ^^  candid  conftmtibion  from 
(^  ^ersment,  by  Uw  ^  ^^^^^  ^^^^^  ^^  ^.^^^  ^^^^^ 

^         ,  ,  »  Blackftonc,  B.  iv,  ch.  4,  p.  53, 

MDcr  the  motioDf  about    ^j^^^  ^^  ^^^^  ^^  ^^^^^,  „  ^^^ 

mal  left  were  allowed  to  „  ^^j^  ^^  .nccftors  were  wrong 

.    Bntering  mto  that  m  «  in  their  plans  of  compttlfieo  aiUi 

iPiHikl  not  have  (atiified  «  intolerance.- 

eppofers  of  the  Union,.  ^  c.  5,  App.  I. 

hsve  created  irritation  in  c  q.  ^8  App.  I. 
%adf  aa  Defoe  iays,  the 

X4 
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coMtofLic-  ^'  Aibjeds  in  that  part  of  Great  Britain  called  Scothndf  1 
IT'iM^   <<  aflemble  and  meet  together  for  dhriiie  fert  ice  witfaoat  ^ 
^  turbanoet  and  to  fettle  their  congregatkma  in  what  toai 
<'  or  places  they  iball  think  fit  to  choofe,  except  piii| 
«  churches  «.'^ 

Under  thofe  enaAmenits,  die  rt^t  of  proteftaat  diftal 
erSj  as  much  as  that  of  the  national  church  itfelf,  is  &Ual 
ory.  They  afe  not  connWed  at  and  endured,  but  recoguiie 
and  protcAed  in  their  rigbtSi  though  not  ftipendtary^. 

IIehce  property  may  be  validly  vefted  in  trufteesi  k 
behoof  of  any  diflenting  {t€t  ^. 


<  xo  Annexe 7,  §5.         *  dtea  MM   OM  Sooltiai  HiSim 

d  This  laoguage  Vras  iilf4  £[<»&  He  (ays,  «  {n  cafe  the  ks;iflatiifch 

the  bench,  in  the  late  cafe  Aikman  **  inteDde4  to  abolilh  both  the  cdi 

againft  pavldfipn,  to  b^  afterwards  **  •nd  the  penalty,  h  would  at« 

taken  notice  of.    )[n  England,  too,  "  ^avc  repealed  all  the  la^  Midi 

the  fame  liberal  view  itccms  now  to  **  againft    nqnconformilU.     B«t 

be  taken  pf  (h^r  fit^atiiU).  **  J^«cps  them  exprciUy  in  foc«e , 

Blackftonel*  ii\deed.  e^pofcd  h«n-  "  Z^^  ^^^  Pap»ft»  and  oppngiiaf 

felf  to  fc¥cre  ammadfcrfiop,  for  the  **  ^^^  Trinity,  and  perlbns  of  »^ 

Tiewhegave  of  itheEngUJ^  tokra-  "  ^g»*>°  *^  "^^^   ^^  ^^  MH 

tion  aft,  as  rather  fofpending  the  "  f'om  their  rigour  fnchferiotf  til 

ixnalties,  than  taking  away  the  crime  "  '°*°^«^  diffcntcrs  as  ihaU  hifey 

€f  nonconformity.    Bat  the  court  of  "  ^°  ,*«  ^^^'^  ^^  fnWcfibedi 

king's  bench  adopted  tbe  more  liber-  "  d^^l»"J'*>°  «  ^e  feffioos,ilidi^ 

•1  view,  that  the  toleration  aft  re-  "  7"^^  ^  7^"^^^^ 

_      J  ,u       •               ■  11       .u  P»<=c  <*'  rehgiotts  worihhi.*'  (J 

moved  the  crime,  as  well  as  the  pc-  ^  "^ .         ^     ^  .  «.     .    li.      Ta 

nalty,  of  mere  nonconformitv.    Lord  ....        .               .   ^ 

Mansfield  is  faid  to  have  ufcd  the  ex-  a     w     Lr  •  j                   m  j^ij 

-         ,        .        ,       .        A  u  J  *^'    U  refcwds,  »t  once,  all  titii 

preuion,  that  the  toleration  act  had  -A              /      -n        .  *.  _^  -i 

£^    A  i^in.  J    V     jvr                  «.  againft  nonconfonnilUi  witbiBl |l 

««  eftabhflicd  the  diflcntcrs  worfhip,  «j  ..-^^  ^  ,  i..      ^u     ^ -J 

•   .      .                                   »^'  condition  of  taking  omIm,  « «!■ 

rendering  it  not  only  mnoccpt  but  j^g  in  Ucenfed  houfes. 

"  la^.Cul.••      Furoeaux's  Letters  to  e  xhc  ibccdcrs,  denomiiiMi* 

Blackftone.  gers  and  andburge«, .«  .  .oi-i 

•It  IS  material  to  take  notice,  that  body  of  diffcntert  i^ ScodMrf.  11 

Bhckftonc  founded  his  limited  view  h^yc  prcO^yterics  and  fyjuid%  U 

of  toleration,  on  the  particular  phra.  ^^  j^^^l  of  the  church  o£  8«4l 

fcology  of  the  Englifh  acS,  which  A  houfc  was  fcucd  and  built  fcr . 
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Hence  in  England  it  has  been  likewife  found,  that  diflent-      f  4- 
p  were  not  liable  in  the  fine  impofed  on  thofe  who  decline  a  itt,  law 
|iUic  office^  which  cannot  be  held  without  taking  the  facra-  ^'* 
aotal  teft  *•     So  alfo  in  England  it  has  been  found,  that 
QBakers  refufing  to  fwear  at  a  criminal  trial  are  not  punifli- 
ibk^.    Epiicopalians  and  papifts  were  not  included  in  the 
jdaShrj  96k  1690,  c.  28:  but  the  former  have  been  fince 
dented  by  10  Anne^  c.  7,  and  32  G^.  Ill,  c.  63  ;  and  the 
bter  by  33  Geo.  Ill,  c.  44,  if  they  comply  with  the  condi- 
tions thereby  required  ^. 

if  ibe  original  membert  of  the  afib-  interlocutor,  found  that  the  right  of 

citt  ijnod.    Many  yean  thereafter,  the  church  and  premifet  was  held  in 

Aebvgcr  fynod,  or  general  aflembly  truft  for  a  foctety  of  perfonf  who  had 

rfthac  denominmtion,  a^grced  to  a  va-  contributed  their  money  for  the  (ame ; 

lain  of  the  famwU,  cantained  in  and  was  to  be  managed  by  the  ma- 

f.  jkljd  chapter  of  the  confeflion  of  jority  in  point  of  interefi.    And  this 

^  ilk.   But  the  clergyman,  and  part  was  agreeable  to  fome  decifions  of 

\  ||  ibb  cca^^regstion,  preferred  the  the  court  in  former  cafes.    But,  oa 

4  fvmiila,  and  declined  the  jurif-  ad?i{ing  fuH  papers,  and  a  hearing  k 

^tSm  ef  the  afbciace  burgher'  iy-  pmlcoce,  the   court,  though  tnudi 

^ndH  the  had  jefofetioBi  m  co»-  divided  in  opisioB,  aUioMtely  foiuid 

\  ibdy  ref^tfided;  but  ax.  the  fiune  that  the  church  v^m  an  eredioo  for 

i^  he  alleged :  "  I  conceive  I  have  behoof  of  that  foclety  **  or  congrega- 

TW  title  and  authority  0iU  to  ex-  *'  ^*^^  continuing  in  communion  with, 

*  IKile  the  duties  of  the  holy  minif-  *"■  aad  tkhjcA  lo  the  eeckiaOical  dif- 
*tty»«dM  place  where  I  have  been  "cipJiaeof  a  body  of  dlileutiag  pfo- 
fmAtwfe  to  eierciie  thofe  duties,  ^  teilants,  calling  themfeWes the  aflb- 
.^fceit  is  the  revcrei^  fynod,  and  "  c»atc  prc£bytcry  and  fynod  of  bur- 
.«  dttfe  of  my  congregation  who  ad-  "  gc^  fcccdcrs."  This  judgment  in- 
«  hcR  to  them,  not  me,  who  have  torpofed  as  e&ftoally  hi  fappoit  of 
'^  MWHiead  and  departed  from  the  ^  authority  of  the  fyood,  as  if  it 

.**     Ob  the  other  haod^  the  ***^  ^^^^  ^^  general  aflembly  of  the 

preibytery,  on  account  of  church  of  Scotland.    Aikman  againft 

Aiideclinatofe,  ••  dropped  his  name  I>avidfor,,  June  17th  XS05. 

*  from  the  roll,  declaring  that  he  is  ^  The  chamberlain  of  London 
"  ao  loDget  <»f  oor  churchy  and  that  agsinfl;  Evans,  Feb.  4th  17^.  See 
*|  the  collegiate  charge  in  the  con-  Lord  Mansfieldls  fpeech,  App.  to 
^  ptpitimk  of  Perth  is  diflblved."  Furneaux's   Letters  to    Blachflonej 

nkpartici  therefoie  were  at  iffue    p.  265.  * 

idipcaiag  the  property  of  the  houie.       t>  See  VqU  I«  p.  444. 
Ihe  court  of  (eifios,  by  their  fird       '^  See  next  Chapter. 


«l 


CHAP.  XV, 


Offences  agMnft^  Morality  and  RiRpon. 


S  I.       I.   JUSTICES  of  peace  are  entrufted  with  the  ea 
lEA  **'  checking  and  punifhing  thofe  immoraltiea  wbic 

rather  confidered  as  ofiences  againft  the  police  and 
order  of  the  cwnmunityi  than  as  indiAable  crimes. 

S  ^  n.   THBjuftices  are  ordained,  by  the  general  ftatntt 

AOAiMf  T    put  m  execution,  for  the  punilhing  of  all  perfons  found  | 

!1»i!dnkJ  ®^  ^^  ^°  ^^  drunkennefs,  or  exceffive  drinking,  e^ 

tmrist.     under  the  names  of  healths;  or  haunting  taYcms  ol 

hottfes  after  teil  of  the  clock  at  night,  or  at  anj  time  0 

day,  except  in  time  of  travel  or  for  ordinary  refreihai 

as  alfo,  againft  the  keepers  of  the  tayems  or  aleJiouiiBI 

(hall  fell  the  drink  unto  them  ^« 

Thet  are  alfo  to  put  in  execution  the  a£b  of  pailii 

*  Agpendiz  I,  Na  9.  1661,  €.19;  and  the  penalties  1 

b  n>i<L  p.61.  The  fUtutet  regard-    fame  as  in  the  cafe  of 
iog  thia  crime  are,  1617,  c.  %^  and    fwearing. 


XV.  Morality. 


3*3 


:  for  the  puniihiiig  of  all  perfons  tBat  (hall  be  found  orriiicts 
'  of  the  fin  of  fornication  ^  :  and  the  penalties  arc  to  be  ^oiiautt 
not  onlj  from  the  man,  but  alfo  from  the  woman,  ac-  — 'o&mi- 
ig  to  their  quality  and  the  degree  of  their  offence,  the  ^^^'***'' 
itbont  urciodice  of  the  other* 


England,  brothels  and  bawdjr-houfes  are  indi£lable  at  — no- 
}n  law,  as  an  ofitnce  againft  the  police :  and  the  fame  "^^'^^ 
DO  doubt,  obtains  by  the  law  of  Scotland.  A  wife 
:  indi£led  and  condemned  along  with  her  hufband,  to 
lory,  for  keeping  a  bawdy-houfe;  this  being  an  offence 
the  govemment  of  the  houfe,  in  which  the  wife  has 
spal  (hare,  and  becaufe  the  offence  is  of  that  kind 
may  generally  be  prefumed  to  be  managed  by  the  in- 
of  her  fes^ 

England,  it  is  laid  down,  in  general,  by  Dr.  Bum,  — i^bvih 

N  K  SS 

qpen  kwdnels,  gtpblj  fcandalous,  is  puniihable  up«» 
ftment  .at  the  coipmon  law.  And  offenders  of  this 
e  puniihable,  not  on)jr  with  ^e  and  imprifonment, 
y  with  ;fuch  iDfapiQus  punilbment  as  the  court  fliall 
roper*. 


-,  H 


ce  manner^  sUl  other  behaviour  which  is  an  outrage  ^xnde^ 
oblic  decency  and  decorum,  may  be  checked  and^'^^' 
d$  mf  which  Dr.  Bum  gives  an  inftance  in  the  pu- 
ll of  a  peribn,  who,  for  a  wager,  run  naked  through 
Mof  a  populous  town. 

The  juftices  of  peace,  by  the  general  ftatute,  are  or-      i  3* 
0  put  in  execution  all  a£ts  of  parliament  made  for  pu-  against 
ill  perfons  whatfoever  who  (hall  curfe  or  profanely  ^ 
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the  panicnbr  fines,  fee  Ap-       d  f^oce  Le wdoefs,  i,  Hiwk.  vii,  i ;  6. 
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^^ctA   ^^'^c^y  ^  ''^  ^  mockers  or  rcproacken  of  piety  or  t 


^cAiv»T    CTcife  thereof  ^ 


ATioM  or 


The  offences  of  cnrfing  and  fwearii^  are  panifiis 
certain  pecuniary  penalties,  accordii^  to  the  ofienda 
and  circumllances '.  ^^  And,  in  cafe  of  inability 
^  parties,  delinquents,  to  pay  the  fum  mentioiied 
^  inftruclion,  the  faid  julbces  (hall  put  in  executii 
^  faws,  as  for  corporal  poniflunents,  as  have  any  pv 
'^  mentioned  in  them  for  fuch  cafes  K" 


The  jttftices  are  ordained  to  put  in  executions  all 
^BsToEo't  P^hament  made  againft  fuch  perfons  as  fhall  proE 
*AT.  Lord's  day,  and  require  or  levy  the  penalties  there 

tained  '•  Thefe  ftatutes  are  numerous  S  our  legiflatui 
anxious  to  enforce  the  due  obfervance  of  the  Sabbath 
out  which,  the  principles  of  religion  and  morality  woi 
be  obliterated  from  the  minds  of  the  people  <•  The 
of  fairs  or  markets,  all  buying  and  ielKng>  working,  | 
or  playing,  refort  to  ale-houfcs  or  taverns,  falmon 
going  of  (alt-pans,  mills,  or  kilns>  hiring  of  reapers, 
general)  all  ufe  of  ordinary  labour,  employment^  0 
upon  that  day,  are  prohibited  under  pecuniary  pena! 
be  difpofed  of  as  in  the  cafe  of  the  offences  befo 
tioned*. 

f  Appendix  i»  p.  59-  c.  104;  1593,  c.  163 ;  %$^ 

r  Ibid.  59  aod  60,  and  ftat.  1661,  z66i,  c  18^  J663,  c  x^ 

c.  19.  1  See  Warburton's  Work 

h  Ibid,  i,  p.  60.  The  corporal  pains  and  Dr.  Palcy's  Moral  ta 

pointed  out  for  diat  cafe,  by  the  older  Philofophy,  B.  v,  c.  7 ;  1 

iUtute«  1551,  c.  16,  aBdtojSi,  c.  103,  obfer?atioD  of  the  Sabbachi 

arc  chiefly  thofe  of  imprifonmenc,  and  be  a  poUtive,  not  a  natural 

fetting  in  the  jogs  or  flocks,  or,  in  at  the  fame  time  of  the  la 

cafe  of  great  obftiuacy,  baniihment—  ancc  in  a  relitical  as  well  a 

Hume,  VoL  ii,  p.  518.  gious  and  moral  point  of  % 

i  1661,  §  31 ;  App.  i,  p.  60.  ^  The  lateil  of  tbeic  d 

^  1503,  c.  83;  1579,  c.  70;  159a,  x66i,  c.  z8,  king  Charka 
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PHlitT  IS  definribed  by  civilians  to  be  omne  ^^^' owwtncM^ 
rtmndia  tW  malediBum  in  Dei  mmen  prolatunt;   OTi  aoaxmst 
>ro  pugnantia  cum  ejus  natura  et  JanBitate^  cum  am*  ^atAt- 
tvdmk  in  emtumeBum  ejus  prtferutitur  * :  or  uttering 'hemt. 

things  againft  God,  his  **  Being)  Attributes,  or  What  it  it? 
re,   in  a   fco£Bng  and  railing  manner,   out  of  a  fj^-^^lu, 
achful  difpofition  in  the  fpeaker,  and,  as  it  were,  tion  dun- 
poffion  againft  the  Ahnighty,  rather  dian  with  any  ^c.^^ 
ife  of  propagating  the  irreverent  opinion  ^.^    This, 
the  manner  in  which  it  is  defcribed  by  our  ftatute, 
:•  2iS  by  which  it  is  ordained,  ^<  that  whofoever 
fter,  not  being  diftra£icd  in  his  wits,  (hall  rail  upon, 
ffe  God,  or  any  of  the  perfons  of  the  blefled  Trinity, 

be  procefled  before  the  chief  juftice,  and,  being 
1  gniity^  (ball  be  pdniflied  with  death.** 

.  &iboIical  crime  is  triable  before  the  chief  juftice, 
the  high  court  of  jufticiary.  Juftices  of  peace,  and 
uBcatories,  have  no  jurifdidion  touching  it,  except 
ninary  matters  of  arreft,  precognition,  &c.  It  may 
iri»d,  howerer,  that,  in  the  ftatute,  the  exception  of 
ion  is  exprefsly  mentioned;  though  fuch  ftate  of 
Ml  the  conmion  principles  of  law,  would  excufe  in 

die  folkywing  penaltiet,  ▼!&  ■<  cd  and  difpofed  of  in  manner  con- 

n  of  aoL  Scott  for  the  going  "  tained  in  the  a&,  and  inftniAions 

ik  pan,  miln  or  kiln,  on  the  **^  ancnt  the  'judices  of  peace,  and  if 

f»  to  be  paid  by  the  hcretort  "  the  party  offender  be  xiot  able  to 

Seflon  thereof;  and  the  fum  "  pay  fhe  penalties  forelaid,  then  to 

for  ilk  Ihearer  and  fiiher  of  **  be  ezempbrly  puniihed  in  his  body 

1  on  the  laid  day,  the  one  '*  according  to  the  merit  of  his  fault.'* 
seof  to  be  paid  by  the  hirers        *  Voct.  Comm.   in  tit.  ad  Leg. 

idocefBy  and  the  other  half  Jul.  Maj.  No.  x. 
perfoot  hired  s  and  the  laid        b  Hume,  Criminal  Law,  Vol  ii, 

SoL  foft  c^erj  other  profan.  p.  514. 

f  the  laid  day.    And  which  .   ^  Cha.  II,  pari.  S. 
d  pcpiltict  are  to  be  uplift- 
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L^Z—  the  cafe  of  any  crime.  This,  therefore,  is  t  hamane 
AGAIN er  the  judge,  to  pay  particular  attention  to  tl|e  (late  of  i 
— BLA*^"    the  pannel  accufed  of  blafphemy ;  that  bdng  a  crim 

a  man  in  his  right  fenfcs  can  fcarccly  be  fappofed  ca] 

committifkg.       * 


PHBMT. 


Under  the  fame  general  term  of  blafphemy,  o< 
fences,  difiering  not  only  from  blafphemy,  properly 
ed,  which  we  have  already  confidered,  but  likewife  fin 
other,  are  puni(hable  by  another  claufe  of  the  fame 
by  which  it  is  ordained,  that  *^  whofoeyer  hereafb 

Go3!*°*^     •*  deny  God,  or  any  of  the  perfons  of  the  blefled 
<^  and  obftinately  continue  therein,  (hall  be  procefl 

Trinity.      '^  being  found  guilty,  that  they  be  punifhed  with 
Thefe  ofiences  are  not  puniChable  capitally,  unleis 

^^fiftSi**'^  obftinately  perfiftcd  in ;  that  is,  on  the  third  cowni 

chcreiD.  it  is^explained  by  the  fubfequent  ftatute  1695,  <^*  ii 
punifhes  the  firft  offence  with  imprifonment  and  pub 
fa£tion,  the  fecond  with  a  fine,  and  the  third  with 
And  it  defcrlbes  the  offence  as  including  all  <'  whoei 
*<  after  (hall  in  their  writing  or  difcourfe,  deny,  imj 
<<  quarrel,  argue,  or  reafon,  againft  the  Being  of  t 
*  •*  ,any  of  the  perfons  of  the  blefled  Trinity,  or  the  a 
«  of  the  Holy  Scriptures  of  the  Old  and  New  Tefl 
<^  or  the  providence  of  God,  in  the  government 
"  world.** 

d  The  ad  1695  provides,  *'  that  «  eftate,   (the  equal  half 

fuch  perfont  ihall,  for  the  firft  of-  **  fines  are  to  be  applied  tfl 

fence,  be  punilhed  with  imprifon-  <•  the  pariih  within  iriiich 

ment,  ay  and  oDtil  they  give  pub-  <*  (hall  happen  to  be  comflg 

'<  lie  fatisfadtion,  in  fackcloth,  to  the  **  the  other  half  to  the 

**  congregation    within    which    the  '<  former),  befides  his  bei 

**  fcandal  w^s  committed.    And,  for  **  foned  ay  and  while  he  a 

"  the  fecond   fault,    the  delinquent  **  fatisfadion  mi  fi^ra*    A 

*'  (hall  be  fined  in  an  year's  valued  ''  third  f^ult,  he.  Ibiill  hf,  p 

*<  rent  of  his  real  eftate,   and  the  *<  death,  at  an  obftinat 
**  twentieth  part  of  hit  free  perfonal 


<c 
u 
<c 


nch  €iBtac€B  are  not  juftly  punifliable  firo  hu$naiio  9 

^  it  is  not  for  tlie  punifliment  of  thofe  who  are  not 

irch  communion  with  the  magiftrate  ^j  that  governors 

nt»"  bat  ^*  for  the  pumfliment  of  evil  doers  >  ;**  that 


thoagh  here  cUff- 
r,  OMift  be  admirtfd  to  be 
diffiouhr.  That  atheifin 
the  root  of  ciyiI  fuciety. 
tf  UicfcfaffCy  oagat  boc  to 
edt  b  admitted  cren  by 
Locke  himficlft  the  cham- 
entioo.    *<  Thofe  are  not 

0  be  tolerated  who  deny 
If  of  a  God.  Promifct, 
ti^  and  oathi,  which  are 
da  of  hunan  Ibciety,  can 

hold  upon  an  atheift.  The 
awa/  of-  Ood,  thoogh  but 

1  thooghtk'  diflblvea  alL'* 
oL  ii«  p.  a6s,  Iblio  edit 
iloiiing  would  feem  to  go 
I  of  not  CKiuding  even 
rom  the  benefit  of  toler- 

pcriecotian  leemi  juil  as 

to  make  a  man  a  thetft,  at 

im  aChriilian  or  an  epil^ 

The  truth  it,  the  great 


wards  each  other,  wherrin  he  moft 
iliuftrioufly  fucceeded.  Thi»  was  the 
firft  great  point  to  be  gained.  And 
ncceflary,  certainly,  it  was  not,  nor 
perhaps  prudent,  Ibr  Mr.  Locke  to 
render  fuch  fucceft  more  difficult 
by  at  once  including  atheiAa  alfo  in 
his  toleration.  Thele  were  lb  far 
from  being  a  numerous  body,  that  it 
has  often  been  doubted  whether  it  be 
poflibk  to  banifli  the  belief  of  a  God 
from  the  human  mind;  fo  firungly 
founded  is  it  in  the  principles  of  onr 
nature,  and  the  moft  obvious  dednc* 
tion«  of  reaibn. 

But  how  far  the  principles  of  toler- 
ation were  from  b^g  generally  un- 
derftood  in  the  time  of  Mr.  Locke, 
appears  ftrikingly  from  his  oelebrated 
letters  on  toleration ;  where  he  em- 
ploys the  utmoft  ftrength  of  reafon 
in  the  formal  drmonfiration  of  many 
propofitions,  appearing  in  thele  days 
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opFKHcts  is,  tliofe  who  injure  others,  in  their  ehU  irtiiri/hf  « 

ftKcxcTON    *^  Hbertj,  health,  and  indolency  of  body;"  op  ^  ifl  di 

^imJ^**  fefion  of  outward  thtngB,  fach  as  moneyi  I«nd8|  h 

itrr         ^  fumitutv,  and  the  like  .  .  .  forrthe  procuring,  pTofe 

— aBittr.  M  j^jj  advancing/'  which  alont  At  comiMfiwedd 

conftitured  K    <<  The  fin  of  fchifm,  as  facli,  19  by  Ik)  4 

**  the  objeft  of  temporal  coercion  and  punifhment  '.^ 

<*  perfecution  for  diverdty  of  opinions,  however  ridk 

•'  or  abfard  they  niay  be,  is  contrary  to  every  prind 

'*  found  policy  and  civil  freedom  *.* 

This  ftatnte,  however,  is  no  diinimitioh-  of  the  n 
fame  of  king  William,  who  underftood  and  loved  rel 
liberty  better  than  his  fubjeds  did.  But  a  previous  fl 
redounding  more  to  the  credit  of  the  fame  parGameii) 
dready  given  the  death-blow  to  religious  perfectttiq 
depriving  the  fentences  of  church  courts  of  all  civil  or 
confequences '. 

Th&  ftattitory  puni(hment8,  therefore,  cannot  foUo 
fentence  6f  a  church  judicatory  conviAing  a  man  of  al 
ical  or  heretical  opinions  $  which  are  no  longer  puid 
•^  as  offences  againft  religion  or  the  Supreme  Bdng 

fttch  of  them  as  are  particularly  fpecified  in  the  twy 
Utes  are  thereby  tfarrfptanred  from  the  fpiritual  to  tlM 
poral  code,  and  adopted  ais  offences  againft  civil  fo 
wherefore,  the  ftatute  itfeif  exprefsly  confines  the 
nizance  thereof  to  the  temporal  tou^;  of  the  < 
crime  to  the  court  of  jufticiary,  and  6f  the  arbitnd 
fences  to  judges  ordinary*  This  afibrds  a  fecurity  a^ 
any  pernicious  confequences  from  the  ftattite^  difrfc 

'  Locke,  Vol.  ii,  p.  044.  k  Ibid.  p.  Jraf. 

*  Blackftonr,  B.  hf»  c,  4,  p.  4^.  *  X690,  c.  it'. 
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s  ha?  10?  sever  (hewn  any  inclination  ta  it\&i3t  any       ^  3- 
nent  for  fccptical,  heretical,  or  even  atlieiflical  opi-  aoain^t  - 
upon  men  condu£king  thcmfclves  otherwifc   inof- !f Jlj^Ug Jj, 
J  as  members  of  civil  fociety.    Accordingly,  though,  — iN»iit«» 
ice  the  date  of  the  Itatutes,  herefy  and  infidelity  haye  llHiK<«r! 
ilidng  abroad  as  much  as  ever,  yet  chefe  penal  ena£l- 
ire  not  reforted  to.     If  their  dfmd  letter  disfigure  our 
book,  yet,  in  fad,  toleration  is  completely  enjoyed  / 

:  to  be  reafon^hle ;  the  prote£lion  of  Chriftianity  being 
mtmfted  to  its  natural  bulwarks,  reafon  and  erudi* 
Frue  religiofh,  at  firft^  made  its  way  in  the  world  in 
pains  and  penalties,  and  it  will  always  be  able  to 
Q  its  ground  without  their  aid, 

SE  chapters  may  be  concluded  with  the  regulations 
g  certain  offences,  rather  political  than  either  rei- 
sr  moral,  as  dire£Uy  afieding  the  civil  government 
han  either  religion  or  morality.  The  epifcopalians, 
dy  mentioned,  are  tolerated  only  under  certain  con- 
in  cafe  of  not  complying  wherewith,  they  are  liable 
lin  penalties.  Thus :  for  officiating  as  a  pallor  or 
:  in  any  epifcopai  chapel  or  meeting-houfe  ^,  without 
the  oaths  and  articles  required  by  the  32  Geo.  Ill, 
ind  producing  certificates  thereof  ^^  or  without  pray- 

:  it,  where  five  perfons,  or,  Anne,  c.  7 ;  5  Geo.  I,  c.  29 ;  and  19 

lwelKng>houfe,  fiye  befides  Geo.  II,  c.  38 ;  and  ai  Geo.  II,  c.  34; 

y  arc  prefent,  19  Geo.  II,  as  "  relate  to  the  impofin^r  any  pen- 

**  allies  or  dUabilitiet  on  any  pcrfon 

flbtttte  is  entitled,  **  An  ad  <«  or  perfons,  for  or  on  account  of  his 

iting  relief  to  pa(lor%  mi-  «  or  their  officiating  at  any  fuch  cha- 

and  Iaj  perfcMis  of  the  epif-  *<  pel  or  nseeting-houfe. 

mmuDioa  in  Scotland,'*  on  ^  2,  Provided  always.  That  every 

tive  that  they  are  now  well  **  pcrfon  who  (hall  exercife  the  func- 

to  has  majefly's  perfon,  fa-  "  tion  of  a  paftor  or  minifter  in  any 

i  government;  it  therefore  "  epifcopai  chapel;  meeting-houfe,  or 

>  Dinch  of  the  ftatntes  10  *'  congrrgation    in    Scotland,    fhatl, 

//.  Y 


]|^6  Ofthl^ou'ck  Bobfc&iEs 

^  &  a*       intr  for  tlie  Hne  liy  hame«  his  *^  ihateftV^s  lieirs  and  fiidxk' 
AaAiNiT     **  forsy  and  tne  royal  family^  in  the  ft'me  fofmoF^mr 

r^THEUU  ,      ^ ,      .     .    L  .  '  -'Li 

-— iNPiOA-   '<  "tirithiD  fix  WontKs,  to  f>e  reckoned        **  3,  T^roTideS   'alio,  l^  cio] 

f.iTr  .        «  i^in  '-^a  i(ft%^  *the  Ifim  'day  c/f  JuTy  «  perfoJi  wHo'tiow  don  orVall VSI 

— axRzsT.  ^  ^  ^^^  prtftnt  year  ^  oot  Lord  «•  iftfr  ezereife  tlie  toaibD  ^afM 

<<  one  thoufaiid  ft;vep  hundred  acfd  ^  tor  or  minifter  of  any  cpiftfl|f 

**  ninety-two,  or  at  fome  other  time  **  chapel  or  meettng-lioiife  in  Sc^ 

*«  previous  to  hit  VzerciGng  the  fai)  <<  lirid,*^all,  ahd  he  is  hereby  v^ 

**  ttm^tit,  takte  and  ^blc^rlbe  At  <«  t^,  vMaH  ^  iMidM,  to  WM 

«  oatht  of  dlUjgiaha,  'aJyiinttiemt  and  **  itonrd  iirom  and  a^  tbe  Mid 

*^fjfiiraiwj  in  fuch  manner  as  sdl  of-  <' of  July  u^  thsf  prefeot  year  m 

^ficers,  civil  and  niilitary,  in  Scot-  *<  thoufand  ieTetaliunJred  and  ofiidl 

«iand,  are  how  b'yTaw  ohli^d  to  ••  Vfiffr,  6i>  tt  fdhe  tiiile  bdbn  I 

"take  and  fubfcribe  the  fariie,  atid  »  oierdfiMg^  6id  faniSitti,'»fa 

**  ftall  alfo  fubfcribe,  at   the  fame  *'  duce  to  the   clerk   of  the  Ml 

«  time  and  place,  a  fUtUrati^m  nf  hit  "  ilewartry,  or  borou|^h    when  ^ 

<<  ojfent  to  the  thirty-nine  articles  of  **  meeting-libufe  iiHtuated,  acdl" 

<<  the  chfirch  of  lEngla'Ad,  as  conuin^d  **  <Site  froth  die  i^rofjer  oftctr  of ^ 

^  in  the  aA  paffed  in  the  thirteenth  **  ^having  qualified  himfelf,  by 

<<  jear  of  the  reign  bf  qyeeh  Elisa*  ^  and  fubfcribing'the  iaid  oath%< 

"('.bcth,  in  the  words  following;  vide-  ''a  certificate  from  fuch  officer 

«*  licet";  «  his  having  Tubfcribed  to 'the,  i 

«•  articles  abo  Ve  'inedtioaed ;  ef  ^ 

« 1  A.  B.  paftor  of  a  congregation  «  relp^i^ive  renificates  the  dcrk  1 

^  of  perfons  in  the  tpifcopal  conmiu*  "  fordiwith  make  an  entry  lAJ 

**  nion  in  Sgotlan  J,  iiiccting  fof  di-  "  book  appointed  for  keepio|  ^1 

**  vine  worfliip  at  '^or  regiHer  6f  fhe  nUetinf-M 

^  In  the  county  of  <«  Withm  that  jA-ifdiaioh,  %fakk( 

**  do  willingly  and  ex  animo  fubfcribe  **  try  (hall  exprefs  the  name  of 

**  to  the  book  of  articles  of  religion  "  minifter  whom  the  (aid 

*'  agreed  upop  by  the  archbifhops  and  "  concern,  and  the  fituation  and  J 

*'  bifhops  of  both   provinces  of-  the  *'  icription     of    the 

<*  realm  of  England,  and  the  whole  **  where  he  officiates,  or  fliaU^ 

1'  <^lergy  (hereof,  in  the  convocation  "  ciate,  as  minifter  pr  paflpr;  0 

V  holden  at  London  in  the  year  of  '*  of  which  entries  fhall  Ukevi 

'*  our  Lord  one  thoufand  five  hun-  **  tranfinittod  by  the  &id  cle^< 

«  dred  and  fixty  two ;  and  I  do  ac-  <*  clerk  of  each  houfe  of  pariitti|f| 

"  knowledge  ail  and  eyeiy  the  arti-  **  to  be  laid  before  the  iaid  hcff 

'^  clcs  therein   contained,   being    in  **  refpe^vely  at  their  next  meaj^ 

<*  number  thirty.nme,  beiides  the  ra-  ^<  And  the  faid.  clerk  of  fiich  ||| 

*<  tificution,  to  be  agreeable  to  the  **  ftewartry,  or  horoagh,  (kail  B 

**  word  of  God.  «  Tyifc  dclivfr  two  attefted 


bere  the  offence  is  committed ;  and,  for  the  fecondj 
der  flull  be  "  declared  incapable  uf  ofEctating  as 

or  miniller  of  any  fuch  epifcopal  chapel  during  the 
of  diwe  Tears «."  For  being  prcfcnt  twice  in  the 
r  at  divine  ferrice  in  any  epircopal  ch;ipe]  or  meet- 
!  in  Scotbnd,  where  the  royal  family  are  not  prayed 

firft  offence  is  five  pounds  ftcrling,  or.e  moiety  to 


be  laid  (cniCcaUi  to  fuch 
nunilla,  ok  copr  of  each 
certificatci  to  Ix:  bjr  him 
lu  "■"<■■'-  uf  the  ucctin][- 
en  be  alBiijttf',  or  IhAl 
on  or  near  the  doai  [herc- 
[he  other  in  Tunic  c':nr(ii- 
Kc  nichiu  fuch  ni«tiii|r- 
irach  uiil  CTCTT  of  which 
tiDDcd  (opict,  the  fum  of 
ft«liiig  AiU  be  ^il,  and 

a.  Ill,  c  £j.  Farther,  by 
J,  **  If  any  paftor  or  mi- 
aaj  cpiTcopal  chipcl  or 
bosle  ID  Semlud  Iball  of- 
ej  el  Ac  fttraiict  hrrrin. 
ieDtiDn<d,  liich  pi&or  or 

h  oBiuiiajf  Ihall  be  in- 
of  Totiac  in  any  eledion 
iber  o(  plrliatnenl  for  any 

borosgh  in  tbu  jurt  of 
liain  nlled  ScotUud,  oi- 


"S.ProviJcd  iln-ir',  Thit  cvtry 
*■  afr:nib1/  of  peifuni  fur  ttVi/niut 
**  wnrOiip  in  any  fuch  epifcopJ  tha- 
"  pel  u[  meeting  houfe  ai  afbrefaid, 
"  fhill  lie  held  with  iloori  uut  lock- 
"cd,  \>irrcd,  bolted,  or  oihcrwife 
''  fadcncd  durint;  fuih  alfcmbl)-. 

"  9,  Provided  ailu,  'I'Jiat  uo  pcrCua 
**  eieicllinj;  tltc  fiuiAiou,  or  jfiuni- 
"  in^;  tlis  ciTicc  anil  ci.ira&r  u(  it 
**  pallor,  or  n-.iniftcr  nt  juy  order,  in 
■*  llie  epifcopxl  communiDn  iu  Scd[> 
<>  lied  a<  aforelaid,  n»U  Ic  capable 
■*  of  tukiiig  an;'  benefice,  cjracy,  or 
*■  other  fpiritual  promoliuu,  within 
"  that  part  of  (iieut  Urttaiu  called 
"  hii^tUud,  the  dncinion  of  Wjlef, 
■■  or  town  of  Berwick  upon  Tweed, 
>*  or  of  nlHcivting  in  any  church  or 
"chapel  within  the  lanie,  where  th-j 
"  liturgy  <■!  the  cliureh  of  £ngbn-l, 
'•  a  1U)W  by  law  ciLblilhcd,  ii  ufed. 
"unklt  he  Ihall  liaie  been  lawfully 
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the  ufe  of  his  majefly,  and  the  other  moiety  to  the  infonjk 
er ;  and  the  offender  fliali  fuffer  '*  imprifonment  for  dM 
*'  fpace  of  fix  months^  or  until  the  fan^e  be  paid/'  and  &i 
the  fecond  offence,  imprifbninent  for  two  years  ». 

Every  pe  r  fo  offending,  by  being  twice  prefent  witUi 
one  y(  ar  ac  diyine  fervice,  in  any  epidcopal  meeting  pr  coa 
gregation  in  Scotland  where  the  royal  family  is  not  prafd 
for,  ihall  be  incapable  **  of  being  elected  one  of  the  fiitag 
f*  peers  to  Gt  and  voce  in  the  houfe  of  peers  in  the 
V  ment  of  Great  Britain,  or  of  voting  in  the  election  of 
"  of  the  faiil  fixteen  peers  ^^  »*  «  all  perfons  fo  offendingi 
<<  being  prefent  at  fucb  meeting-houfes  twicQ  in  one 
'*  (hall  be  difqualiged  from  voting,  or  being  ele&ed  for 
<'  member  of  parliament  for  any  ihire  or  burgh  in  Scot 
•*  or  a  deacon  of  crafts  within  burgh,  or  of  a  collc^^or  or 
**  of  the  land  tax  or  fupply  ^,"    fvery  profecution  muft 


•  Jro. 

b  3^  Geo.  Ill,  c.  63,  {  xa.  And  it 
is  farther  "  competent  for  any  peer 
of  Scotland,  prefent  at  the  eledion  of 
the  faid  iixteen  peers,  or  of  any  of 
them,  to  make  this  objection,  and  to 
prove  the  fame  by  a  witncfs  or  wit- 
neflc  s,  upon  oath ;  or  by  referring  it 
to  the  oath  of  the  peer  fo  objeded 
to ;  wliich  oath  the  lord  clerk  regif- 
ter,  or  either  of  the  two  clerks  of 
feflion  appointed  by  him  to  officiate 
in  his  name  at  fuch  cle<ftio:-.  of  0ztecn 
peers,  or  of  any  of  them,  is  hereby 
empowered  to  adminiflei ;  and  in 
cafe  the  fame  (hall  be  proved,  or  the 
peer  io  objected  to  ihall  admit  the 
fa<il,  or  rcfufe  to  depofc  concerning 
ir,  he  fhall  be  and  is  heiehy  difquali. 
tioj  froH!,  aid  rendered  incapable  oi 


▼oting,  or  being  chofen  it  any 
eleftion  as  aforeiaid,  bat  (bcfa 
(ion  or  confeifioD,  upon  oath  or 
wayy,  fo  made  at  foch  meeting 
bled  for  any  fuch  eleAioo,  ibatt 
be  made  ufe  oi^  or  given  in 
againft  any  foch  peer,  upon  any 
fecution  for  any  penalty  infli 
this  or  any  former  ^S.  of  pari 

c  3»  Geo.  Ill,  c  63,  \  13. 
<'  it  ihall  be  competent  for  any 
ditate,  or  member  of  the 
aiTembled  for  aoy  fuch  e 
nuke  thiff  objedioDy  and  10 
the  .lame  by  a  witneia  or 
upon  oath,  or  by  referring  k 
oath  of  the  perfon  objeAed  to^ 
oath  the  prefes  or  clerk  of  fuch 
ing  is  hereby  empowered  to 
tcr;  and  in  cafe  the  Ikoie  Q^l 
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ttDunenced  within  the  fpace  of  x  2  months  after  fuch  offence      i  > 
ICMunicted"*  A6A1.MST 


RiLtOlOM 
— CPISCO* 


'    Episcopal  numften,  not  qualified  under  the  faid  (latutes,  rAcr. 
IR  alfo  liable  under  the  Scottifh  ad,  if  they  marry  or  bap- 
:  iKp  as  has  been  already  mentioned. 

b  any  perfon  fhall  tnllingly  and  of  puri^ofe,  tn^liciouflyy  _oi8- 
oonteinptuouily  come  into  any  congregation  of  religious '^"*"^"'^* 
^  ip  permitted  by  tliis  zGt^  and  *^  difturb  the  fame,  or  cuapiu 
any  difturbance  to  the  congregation  at  the  doors  or 
ws,  or  mifufe  an^  minifter  of  fuch  congregation,  fuch  ^wo  jafti- 
upon  proof  thereof  befbre  twO  judices  of  peace,  by  ^«*' 
witnefles,  (hall  find  fureties  to  bd' bound  by  recognizance  ^^^     .  ^ 
5ol.  for  his  appearance  at  the  next  quartet  feilions,  or  be-  ancei. 

the  coatt  of  judiciary,  or  other  judge  competent,  and 
default  of  fureties,  (hail  be  comniitted  to  prifon,  and,  up« 
htocmyidion  of  the  offence,  (hall  forfeit  lOol.  one  moiety 
i|  the  infiirmer,  the  other  to  be  difpofed  of  for  the  nfe  of        ^*' 
k  poor  of  the  parUh  where  fuch  offcnccf  (hall  be  6ommit- 

Birr  it  is  fp^cially  provided,  **  that  the  aflembly  for  reli- 
poas  worihlp  in  the  epifcopal  meetings  be  held  with  doors 
lot  locked,  barred,  or  bolted  ;  and  that  nothing  herein  con-  with  open 
feiaed  (hall  exempt  any  perfons  frequenting  the  epifcopal  ^^"'* 

^■ndt  or  the  peHbn  fo  objoded  to  meeting  aflembled  for  any  fuch  elec* 

yi^wdaut  the  h6tj  or  refufe  to'de-  tion,  QiAW  not  b;  made  ufe  of,  cir 

life  omccrDiog  it,  he  ihaU  be  and  is  given  in  evid.ncr.  againii  any  luch 

mtkj  dilqnalified  from  and  render-  perfon,  upon  ..nv  t  rofecution  tor  any 

imeKftablt  of  TOcing,  or  being  chb*  penalty  iufl.c^ed  by  this  or  any  iot* 

M  m  any  fach  ele^ion  as  atorefaid ;  mer  a&  of  parliament.** 

B  laeh  admiifion  or  confcflion  upon  ^  31  Geo.  Ill,  c.  63,  §  ti, 

■h  or  otherwife  fo  made  at  fuch  ^  $  9* 
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ENCEs   congregations  ftrom  paying  tithes,  or  other  parochial  dutiai 
^xfisT    to  the  church  or  niinifter  of  tlie  parifh  in  which  thcjn 


orri 

AOAXJiST 
RBUOION 


— rorsKT.  Froivi  the  hiftory  of  the  Rcfbrmation,  as  well  as  of  Ac  El 
volution,  it  is  eafy  to  fee  how  a  terror  of  popery  came  to.l 
incorporated  into  our  laws  and  conilitution.  Under  fl 
agreeable  and  fafcinating  exterior,  it  had  been  felt,  by  <N 
forefathers,  to  be  inconfiilent  with  the  well  bcbg  of  focie^ 
fubverfive  at  once  of  the  morals  of  the  people^  and  of  d 
Capitally  cftablifhed,  laws  and  government.  Severe-  ftatutes  wc 
puniOiablc.  therefore  enabled  againft  papifts,  as  a  political  party,  hofti 
to  the  (late,  and  were  continued  againft  themi  as  being  iCi 
dered,  by  their  religion,  incapable  to  give  the  magiftrate  ^ 
reafonable  fecuricy  for  their  obedience.  Hence,  perfoni  i 
conciled  to  the  pope  or  fee  of  Rome ;  defending  the  pop 
jurifdi£tion  ^^  in  this  realm,  if  a  perfon  be  twice  conviAx 
thereof)  popifli  priefts,  born  within  the  dominions  of  d 
crown,  coming  over  hither  from  beyond  feas;  or  tail| 
ing  here  three  days  without  conformity  to  the  church^: 
profefTed  jefuits,  or  feminary  priefts,  apprehended  wilj||j 
this  realm,  and  all  wilful  hearers  of  mafs,  and  concealetll 
the  iame,  were  capitally  punifhable  ^.  The  '^  importiq| 
vending,  or  difperfing  of  popifli  books  v  tlie  endeayouriq|J 
icffer  pn-  perfuade  any  perfon  to  decline  from  the  true  faith;  thie| 
oiflimciiu-^  fetting  of  any  jefuit,  feminary  prieft,  or  trafficking  pa|i| 
(which  laft  alfo  was  treafon  at  one  time  *,)  are  punU 
able  with  fine,  banifliment,  or  efcheat  of  moveables;  g 
rewards  are  ofiered  to  fuch  as  (hall  inform  againd  4oi 


.    h  xo  Anne  c.  7,  §  4.  Alexander  M*DoBald,  for  hfS^  1 

c  See  Vol.  I,  p.  341.  rcfufed,  on  the  ground  tlut  tfail 

^  1537*  c.  24 ;  1591,  c.  1 22  i  1594*    ing  of  mafi,  which  ic  coofefled  m- 

c.  196;   1600,  c.   18;   1607,  c.   li    petition,  m  not  within  the  prfvill 

1609,  c.  5.     Hence,  as  late  as  the    of  that  relief.    (Hume  Crinr.  Li 

iith  March   1755,  the  petition  of*  Vol.  11,  p. 536. 
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ftauK     Tbtk  penal  enaflmcnts  were  all  ratified  by      i: 
ie^iEt  1703^  c.  3;  an4  ic  was  farther  provided,  tha^  anjAOAiii 
jcrfon  who  laboured  under  the  repute  of  being  a  jefuit,  ""T 
ifieft,  or  trafficking  pricftf  or  who  wa$  proved  to   have 
li^qged  his  name  oir  farfiame^  ipjght  hf  called  upon  to  purge 
infelf  of  the  fufpicion  of  popcrj>  by  taking  the  formula 
refcribed  by  the  ftatute ;  and  his  refufal  fo  to  do  was  a  fuf- 
cient  wap'ant  to  the  privy  council ;  and  now,  under  the 
Vih  ApoCi  c.  ^,  to  the  court  of  judiciary,  for  banifliing 
im  ibrth  of  the  re^lm,  never  to  return. 

FEOFESSEp  or  known  papifts  were  debarred  from  gtanting 
ra|tQitott5  def d^  to  the  pi^ejudice  of  their  heirs  ^;  and  alfo 
vm  purchaCng  by  voluntary  diCppfition  any  heritable  right, 
idler  in  their  own  name  or  that  of  third  perfons  ^. 

But,  by  the  (latute  33  Geo.  Ill,  c.  44,  the  pains,  penal-  Remo 
e%  diiabilities,  and  reftriftions,  are  removed  from  thofe  ^^^ 
loman  catholics  who  are  willing  to  comply  with  that  (la-  li^i^ 
tte,  by  ta^ung  an  oath  agreeable  to  the  formula  therein 
iricribedt  which  goes  i)ot  to   the  renunciation  of  the  pop- 
k  religion,  but   of  fuch  popi{h  do£brines  as  appear  lefs 
nfiftent  with  the  well  being  of  fociecy  and  civil  liberty. 
iBtaldng  this  oath,  they  are  relieved  from  all  difabilities 
ipoff^d  or  ratified  by  the  a£l  of  the  Q  and  9  of  the  firft  par^ 
iment  of  king  William,  as  fully  and  efiediually,  to  all  in- 
nts  and  purpofes  whatfoever,  as  if  fuch  perfons  had  ac- 
ally  inade  the  ten\;nciation  of  popery  ordained  by  that  fta« 
te,  and  according  to  its  formula  ^. 

^  15^7*  c-  34;  ^59ii  ^<  132;  i6(iO,  c^tholkf,  which  relicTcs  them 

[8 ;  1 700,  c.  3.  from  all  difabilities  impofed  by 

>  1695,  c.  16.  •    the  a^s  of  William,  &c. 

X700,  c  3.  ««  I  A.  B.  do  hereby  declare,  that  I 

Fonmila  required  to  be  taken  by  «  do  prokfs  the  Roman  catholic  reli- 

the  ftat.  33  Ceo.  IJI,  044,  by  «  gion  :    I  A.  B.  do  finccrcly  promif'S 

T4 


33^ 


Of  the  FoLicc. 


B( 


§1- 

OFVKNCIS 
.\OAIN8T 
KELIGIOW 
— POP£»Y. 


This  oath  may  be  taken  by  every  pcrfon  **  profc 
Roman  catholic  religion,  within  that  part  of  Grca 


c< 


c< 


opinion,  that  princes  e 
catcd  by  the  pope  and 
any  authority  ivhatfoei 
**  depofcd  or  murdered  b; 
•*  jcAs,  or  any  perfon  i 
(*  and  I  do  promife,  thai 
"  hold,  maintain,  or  ab< 
**•  opinion,  or  any  other  o 
"  trary  to  what  it  expre 
*<  declaration :  And  I  do  c 
**  I  do  not  believe  that 
**  Rome,  or  any  other  for 
prelate,  date,  or  potent 
ought  to  htve,  any  t 
civil  jurifdi^on,  powe 
**  ity,  or  pre-eminence,  di 


C( 


c< 


« 


**  and  fwear,  that  I  will  be  faithful    *<  article  of  my  faith,,  and 
^  and  hear  true  allegiance  to  his  ma-  , "  renounce,   rejedt,   and 
^  jelly  king  George  the  third,  and 
**  him  will  defend,  to  the  utmoft  of 
'*  my  power  againfl  all  confpiracics 
'*  and  attempts  whatever,  that  ihall 
**  be  made  againfl  his  perfon,  crown, 
*<  or  dignity ;  and  I  will  do  my  utmnft 
*'  endeavour   to  difclofe   and   make 
<*  knovm  to  his  majelly,  his  heirs  and 
**  fucceifois,  all  treafons  and  traitorous 
**  confpiracies  which  may  be  formed 
*  againfl  him  or  them :    And  I  do 
"  faithfully  promife  to  maintain,  fup- 
*'  port  and  defend,  to  the  utmofl  of 
"  my  power,  the   fucceflion   of  the 
"  crown  ;  which  fucceflion,  by  an  adl, 
«  (intitled  *  an  a(5l  for  the  further  li- 
•«  mitation  of  the  crown,  and  better    "  direaiy,  within  this  res 
•*  fccuring  the  rights  and  liberties  of    "  ^^  folcmnly,  in  the  prcf 
«» the  fubjea,')  is,  and  (lands  limited    **  profcfs,  tettify,  and  dc< 
«  to  the  princefs  Sophia,  ele^refs  and    **  do  make  this  declaratioi 
"  duchcfs  dowager  of  Hanover,  and    *'  part  thereof,  in  the  pla 
•*  the  heirs  of  her  body,  being  pro- 
**  teilants ;  hereby  utterly  renouncing 
"  and  abjuring  any  obedience  or  alle- 
giance unto  any  other  perfon  claim- 
**  ing  or  pretending  a  right  to  the 
*<  crown  of  thefe  realms :    And  I  do 
"  fwcar,  that  I  do  rcjeft  and  dctefl, 
^<  as  an  unchriflian  aAd  impious  pofi- 
*'  tion,  that  it  is  lawful  to  murder,  or 
"  dcllroy  any  pcrfon  or  perfons  what-    **  folvcd  of  this  declarat 
**  ever,  for  or  under  pretence  of  their    *•  part  thereof,  although 
**  being  heretics  or  infidels;  and  alfo    "  any  other  perfon,  or  ant 
"  that  unchriftian  and  impious  prin-    «  foevcr,  fhall  difpenfe  ^ 
"  ciple,  that  faith  is  not  to  be  kept    "  the  fame,  and  declare 
"  with  heretics  or  infidels :    And  I     •*  null  or  void.    So  help 
**  further  declare,  that  it  is  not  an 


'M 


**  nary  fenfe  of  the  words 
**  without  any  evaflon,  e 
"  or  mental  refervatiot 
'*  and  without  any  difp 
ready  granted  by  the  f 
authority  of  the  fee  e 
any  perfon  whatever,  \ 
**  thinking  that  I  am,  or 
quitted  before  God  or  ; 


•« 


(( 


c< 


l« 
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aled  Scothnd,  being  of  the  nge  of  fifteen  years  and  up-       j  3. 
imis,  before  the  flicriff,  or  ftewart^cpute  or  fubftitute  of  °  0"^"* 
licihirc  or  ftewartry,  or  before  any  two  or  more  juftices  of  rilioion 
lepeafce  for  the  county^  (hire,  or  ftcwardry,  where  the  party  '"'°'**^' 
all  refide  :'*  and  the  faid  officers  are  dire£ted  within  thirty  who  may 
IJ8  after  the  kft  day  of  December  every  year,  "  to  deliver  take  the 
to  the  office  of  the  flierifF-cIerk  of  the  county  or  ftewartry, 
wluch  the  party  (hall  have  taken  the  faid  oath,  a  true  and 
rfeA  lift  of  the  perfons  who  (hall  in  the  preceding  year 
K  taken  the  faid  oath  of  allegiana'j  abjuration^  and  de^ 
roAftj  before  them,  in  manner  aforefaid ;    and  that,  in 
rjr  fuch  lift,  the  quality,  condition,  title,  and  place  of 
ide,  of  each  perfon  who  (hall  have  taken  and  fubfcribed 
faid  oath  of  allegiance,  abjuration,  aild  declaration,  with- 
the  preceding  year,  (hall  be  fully  and  clearly  exprelTed^ 
i  fuch  officers  fhall  refpecSlively  give  to  any  perfon  who 
ill  take  and  fubfcribe  the  faid  oath^  objuraiiony  and  declar- 
»,  at  the  time  of  the  taking  and  fubfcribing  thereof,  or 
any  other  time  or  times,  until  the  lift  or  regifter  (hall  have 
en  delivered  or  tranfmitted  to  the  (lieriiF-clerk's  office,  a 
D  certificate  of  his  or  her  having  taken  the  faid  oath,  and 
the  day .  on  which  the  fame  (hall  have  been  taken ;  for 
^  certificate  there  (hall  be  paid  no  greater  fee  or  reward 
in  one  (hilling  fterling,  and  every  fuch  certificate  (hall  be 
ped  by  the  officer  giving  the  fame,  and  fliall  be  granted 
on  the  fame  terms  to  any  other  perfon  or  perfons  who 
ill  demand  the  fame,  and,  every  fuch  certificate,  being  fo 
oed,  (hall  be  evideoce  of  the  taking  fuch  oath  in  all  courts 
juftice  within  that  part  of  Great  Britain  called  Scotland, 
and  for  all  intents  and  purpofes  whatfbever^.'^    Sheriff- 
rks  are  to  make  entries  of  lifts  delivered  them,  which  may 
infpedted,  and  copies  required  on  payment  of  one  (hilling 
ling  fgr  every  entry,  which  fliall  be  paid  the  clerks  for 


d  \ 


53  Ceo.  Ill,  C.44,  §  4. 


«3.. 


|3§  Oftbel^oLiOE. 


oTrcKCFs  ^w  trouble  in  keeping  the  faid  books.  OSce^cqpu 


ACAiMST    entries  to  be  evidenee*, 

ftCLlOION 


*-POPEET. 


T^TE  ft^tutCa  however»  proyid^j  that  *'  nothing  i 
(hUl  extend  to  en^^ble  3ny  perfon  profefling  the  Ron) 
lie  religion  in  Sjcotland^  to  be  governo^i  chaplain^  pc 
tcgchcTj  tutor  or  curator,  chamberlain  pr  fa£tpr,  to 
or  chiMfeii  of  proteftant  parents,  or  to  be  pthenjrifi: 
cd  in  their  education,  or  the  trud  or  managemetit 
affiirs,  ox  to  be  fchoplmafter,  profefTor,  or  public  t 
gfiy  faience  to  ai^y  pcrfon  or  perfons  whomfoeye 
that  part  pf  (he  kingdom  of  Great  Bfitain  call^  ^c 
And  Rom^n  catholics  cannot  fit  in  either  houfe  i 
xncnt,  or  vote  «t  ^q  0le£tion  of  a  meniber  of  p^l: 


«  Iljid.  S  ^  the  1 6  peers  an4  45 

f  Ibid,  ^  7.  bottfe  of  commons  for  Sc< 

This  ad  (in  ^  i)  takes  notice  of  named  and  chofen  in  fact 

the  ftatute  that  had  been  paffed  for  by  a  fubfequcnt  slA  in  t 

England,  jz  Geo.  Ill,  c.  31  j  and  then  Tcflion  of  parliament  in  S< 

narrates  that  it  is  nowfpun4  expe-  be  fettled;  ^hich  a&  \» 

dient  that  one  comfupn  fprm  of  oath,  dared  to  be  as  valid  as  i 

abjuration*  and  declaration,  (ball  be  part  of  and  ingrolTed  in  tl 

taken  and  fubfcribed  by  Roman  ca*  ty."  And,  in  parfnance  oi 

tholics  throughout  the  whole  united  in  the  treaty  of  Union,  tl 

kingdom  of  Gregt  Britain ;  and  *'  that  c.  8,  was  paifcd  in  the  Ui 

iimilar  advantages  fhall  be  annexed  the  parliament  of  Scotlan 

to  the  taking  and  fubfcribing  the  titled,— *<  ad  fettling  the 

<'  fame :"  therefore  it  relieves  them  eleding  the  16  peers  11 

from  the  penalties  contained  in  the  moners,  to  represent  Scot 

ad  of  William. ...  In  the  Englifh  ad,  parliament  of  Great  Brt 

it  is  ezprefsly  proyided  that  no  reli-  /n/^r  a//a  contains  the  folkn 

gious  prder  ^all  be  cflabliflied ;  and  **  It  is  always  hereby  eij 

every  endowment  of  a  fchool  or  col-  vided  and  declared,  that  r 

lege  by  a  Roman  catholic  fliall  fiill  capable  tojrled  or  be  ele^ 

be  foperiUj^Qs  and  unlawful.    No  of  the  faid  edates,  but  iiM 

fuch  daafe  is  in  the  Scottiih  ad  re-  years  of  age  complete,  ud 

fpeding  religious  orders.  excluding  all  papifls,  or  wl 

S  By  the  aid  article  of  the  treaty  peded  as  fuch,  being  rcqv 

of  Union,  it  is  inf^r  alia  provided,  that  to  fwear  and  fubfcribe  ' 


«< 


inioa  ik$t2^pc2x%,  indecilf  to  be  mi  iwatoid^li^le  ccmi-  orii» 
ICC  of  tbofe  leading  principles  which  tre  iDterwovf  n  I^IH 
lie  wbole  fjflem  of  our  Uw9  ^4  civil  gOTernmcnif  as  -^mh 
[bed  ^  ttie  Revolution* 

t  ptaa  of  a  v^cwjbrmula^  oontainiog  poCtive  profeflions 
Itj  to  the  prefent  government^  has  not  been  reforted 
ivour  of  the  Scottiih  epifcopalians,  whofe  minifters 
tttred  to  take  the  oath  of  abjuration,  as  well  as  of  al- 
e  and  afliurance.  But  this  they  cannot  do  without  a 
don^of  their  principles.     The  confequence  is,  that 

I  in  the  3d  td  made  in  the  unknown  tongue  t  All  which  tenets 
)th  (effiont  of  king  William's  and  dodrines  of  the  faid  church,  I 
Dt,  intitled,  <  u6t  for  prevent*  believe  to  be  contrary  to,  and  incon* 
th  of  popery/  "  iiftent  with  the  written  word  of  God ; 
rwtmlM  u  at  follows :  ^d  1  do  from  my  heart  deny,  difown, 
do  fineerely  ^^^  difclaim  the  laid  do^rincs  and 
'  heart,  profels  and  decbre  tenets  of  the  church  of  Rome,  as  in 
sd,  who  fearcheth  the  heart,  ^he  prefcnce  of  God,  without  any 
9  deny,  difown,  and  abhor  equivocation,  or  mental  refervation, 
eti  and  dodrines  of  the  papal  hut  according  to  the  known  and  plain 
church,  vix.  the  fupremacy  meaning  of  the  words  as  to  me  offer- 
lope,  and  bifliop  of  Rome,  «<i  »"d  propofcd.  So  help  me  God." 
aftors  of  the  catholic  church,  Mr.  Wight  fays,  **  it  may  be  doubt- 
T  and  authority  over  king^,  ed,  however,  i4  the  freeholders  can 
ad  ftaie8,and  the  infillibility  ftrikc  a  perfon  off  the  roll  on  his  re- 
pretends  to,  either  without,  fufing  to  take  the  formub.  No  fuch 
i  general  council,  his  power  power  is  given  by  any  ilatute  $  and 
Gng  and  pardoning,  the  doc-  it  may  be  thought  a  fufficicnt  fecurity 
trufnbiUntiation,  and  the  that  this  ted  of  his  religious  profcflion 
preicace,  with  the  commu-  can  be  put  to  him  every  time  he  at- 
bont  the  cup  in  the  facra-  tends  and  offers  to  vote.**  (Inquiry, 
he  Lord's  f upper,  the  ador-  IB.  iii,  c.  3,  p.  269.)  But,  in  the  cafe 
§uriBcc  profeffed  and  prac-  of  James  Ferguffon,  efq.  againft  W. 
ic  popifli  church  in  the  mafs,  Glendonwyne,  efq.  1801,  February, 
ration  of  angels  and  faints,  it  Teemed  to  be  the  opinion  of  the 
tupping  of  images,  croffes,  court  that  this  was  a  miftake  into 
t,  the  do^ine  of  fupcrero-  which  that  eminent  lawyer  had 
idulgences,  and  purgatory,  fallen.'* 
(erricc  and  worfliip  in  an 
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§  3-      in  pra£lice  thefe  oaths  are  not  taken :  the  late  enaftm 

Of  t£MC£$      -      '  ^       A  t      /.  1  ... 

AGAINST    far  as  relpects  thefe  oaths^  adding  one  more  to  t 

RKUGioN    ^f  ji^^fg  which  lie  a  dead  letter  on  the  ftatute  book. 
•— ro?«RT. 

great  relief  the  ftatute  afibrded  this  kOt  was,  by  limiti 

pains  and  difabilities  touching  lay-members  and  heai 

the  (ingle  cafe  of  the  minifter  omitting  to  pray  for  tb 

family* 


CHAP.  XVI. 


Camitig. 


7AGERS  and  game  debts  are,  in  our  lav,  amnged      S  '■ 
'    under  the  head  oipaBa  i/licita,  unlawful  covenants  •»  hon  iaw^ 


iBj  UEiila  arc  variont.  Thut : 
itbo  granted  an  hcriublc  bond 
uniiif  to  anulhcr  inan't  wife 
ol  ftciling,  n  alio  a  like  bond, 
t  annuit J  of  30I.  to  a  daughter 
-.Usat  •ronian,  procreated,  ai 
uppofed,  between  bcr  and  the 
er.  Upon  iht  eranter'jideaih, 
;ir  being  puifucd  for  pyrncnt 

if  tbe  bond,  a>  being  granted 
tAilirii,  and  [herefure  avo^d- 
AnTwered  for  the  mother, 
nadwiinoc  given  a«  ati  in- 
leot  to  hcT  to  leave  her  huf. 
,  for  ii  was  granted  long  after 
d  left  him,  and  probablgr  with 
r  of  putting  an  end  to  ihiii 
oal  coi.nedioD,  which  it  a 
Kioiu  oulc.     At  Uf  ifu. 


"  the  rule  of  law  ii  tlear,  Ttrfitw/a- 
"  lit  qutJJil  mrri/riM,  Hon  lurfiltr  alii' 
"  fil  qyumfii  mtrttrix.  For  the  daugh- 
"  ttr  it  »a>  pleaded.  The  fuppofed 
"  liirpi,  it>4/a  eanool  appljr  to  her. 
"  Suppofing  her  the  daughter  of  the 

"  ful  in  him  to  provide  for  her,  but 
"  he  waa  under  an  obligatioti  to  do 
"  it.  Replied,  That  u  the  woman 
"  lived  in  open  adnltery  with  the 
"  gtantcr,  there  could  be  no  other 
"  cufe  oF  the  deed  ;  and  there  ii  no 
"difftrince  betweeo  a  previoui  eor- 
"  rupt  bargain  and  a  reward  given 
""p^f-'Ht.  '1  he  lord)  fauud.  That 
"  no  actiiin  lay  upon  the  bond  to  the 
"  mother,  »  granted  il  inrfim  »«• 
"/am.-  but  fuUained  aflioti  on  that 
"  granted  to    the  diughlci.     June 
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^  '•  _     fuch  as  money  ftipulated  for  procuring  an  office  * ;  or 
MON  LAV.  or  hufband  ^. 


SngIKh 

conunoQ 

law. 

Wagers 
fuftained. 

Does  not 
coofider 

them^M- 


In  England)  ''  wagers  in  general,  by  the  commoi 
'^  were  lawful  contrafis ;  and  all  wagers  may  ftill 
covered  in  a  court  of  juftice,  which  are  not  made 
games,  or  which  are  not  fuch  as  are  likely  to  diftu 
public  peace,  or  to'Cncotirage  immorality,  or  fuch 
probably  afFeA  the  interefls,  chara£ler$,  and  feelii 
"  perfons  not  parties  to  the  wager ;  or  fuch  as  are  cc 
to  found  policy^  or  the  general  interefts  of  the  cor 
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"  »6,  1765,  Sir  William  Hamilton 
^'  etiitra  Mary  De  Garcs  and  her 
•♦  Daughter." 

A  man  granted  a  bill  for  500I 
Aerling  to  his  fervant  maid,  with 
whum  be  toibabited.  The  bill  bore 
Tsiue  received.  After  his  deceafe, 
ihe  brought  an  aAion  for  payment 
thereof  againd  his  reprefentatives. 
They  pleaded  turffis  eau/a.  The  court, 
under  dit  'dif^uih'iClaHces  of  the  cafe, 
repelled  the  defence  ;  but  it  ^as  ob- 
feryed,  ^^^t  it  Wds  not  meant  to  Ho 
any  thing  -fo  the  prejudice  of  the 
do£trine  6f  iurfit  taufa,  31ft  May 
ij'pp,  M'Nab  ^5;aiilft  Spittal. 

b  •«  Mrs.  t)a?rf  riiplcpurfired  Shiw 
•«  In  a  declarator  for  having  it  found, 
••  That  as  file  had,  through  the  imer- 
•«  eft  tff her  friends,  procured  him  the 
••  oftcc  df  -keeper  of  the  r egifter  of 
•*  feilins  for  thtc  county  of  Ayr,  on 
1  the  fiipnhtion,  that  he  was  to  pay 
**  to  her  and  her  children  five  filths 
*«  Df  the  ^tnohnfnents,  he  vtris  botmd 
••  to  fulfil  that  engagement.  The 
■*  defender  urged,  it  was  a  paSiu:.i 
f*  «M/ra  htiMS  mttresy  and  amounted  to 
*?  >  fade  6f  a  ^public  tifiice.    The  e\i. 


"  dence  of  the  bargain  wai 
**  cient;  but  the  defender  : 
<*  to  a  part  of  the  purfuer's 
"  the  lords,  though  they  1 
^  opinion  chat  fuch  bargains 
'^  entitled  to  the  aid  of  ki 
"'  force  them,  decerned  agi 
**  defender  to  that  amount. 
<'  1786,  Dalrymple  comtra  Shi 
^  Lord  Founuirihall  rcfpo 
bate,  concerning  the  vtlfiS 
premium  promtfed  for  ei^ft 
biarrlage,  but  infttfid  of  td 
rcfuh,  fays  only,  '•it  move 
**  ten  6th  June  1673."  \ 
indeed,  feifofts  ft  cafe  whir 
bond  i\'as  fut|piined.  -pth  1 
1676.  Bat,  in  a  fubfequettt 
court  were  of  ophiion,  that ' 
«*  fice  undertaken  by  the  "pi 
(viz.  Y)f  procQThig  a  wifc'fai 
perfon  for  a  ilipiilated  rewart 

"  contra  bonos  tmrei,  and  tiflb 
"  that  ground,  and  foond 
**  fuers  liable  in  cxpencet. 
"  bruary  1770,  Thomfon.  ai 
**  againft  Mackailc."    DMt 
rer/  faffum  tliicttdim, 

d  Chriftian*9 1Hadtfttme» 


Afe  Scdtdth  law>  ti^adiftg  in  ihc  ftcps  of  ftdman  ^^*.^^^ 
Icnce,  atotds  all  fech  f][>ec2altifcS9  refufing  to  inter-  won  law» 
attdiOrity  to  errfOrd^  any  oUigttion  vtrliicti  d6c»  not  Roman  «id 

m  ifcal  tufincffs,  fc«,  *k  Ihc  V^i^  bcft>  is  nfitfxfe  paf-  ^^r«f* 

I  ittu(ei(ibeht  "*.  from  the 

iaSon  of  this  imatim  in  this  tiatazn  ^nd  ScottiQi 

lehce  is  this^  that»  lA  wageds  ^^nd  game  debts  ^txt 
IOC  tkft  fiiotie  reciprocity  of  >pfo&t  as  in  tbofe  onerottS 

rz.    See  alfo  Temly  R<-  "  paid,  do  proTuig  iA  aihbultt.    ^L 

ii,  p.  693,  trhcpc  the  whole  "  I>xif.  7th  Feb.  1753,  8ir  Michaei 

hiij  difcoficd;   and  alfo  <*  Stewart  againft  Earl  of  Dundon- 

ihridgcmenty   v.   Gamiog;,  <<  aid.*' 

eh  it  af]5pearf,    eh«t  lord  Word^vorth    igtAtitt   Petrygirw, 

and  jtid^  Bolter  ^fteem-  1 5  th  May  179^.    Fac.  ColL     The 

hqr  vf  our  law  better,  in  partiiet  laid  a  wager,  whether  a  par« 

ig  fneh  tranladions  alto-  ticular  horfe  would   trot  17  miles 

within  an  hour.    The  fuccefsful  party 

*  Bntce  and  Roft  laid  a  for  the  amount,  50I.  fterlifig,  obtain- 

f  "Sdi  refpeding  the  UTae  cd  a  decree  in  abfence  agakft  the 

:efllBd  eleven  of  a  mem-  other,  who  brought  the  queftion  iixr- 

arliamcnt.    The  Iord«  rC'  der  review  by  fufpenfion.    The  court 

fuftain  a^ioh  for  the  debt,  were   unahimoufly  of  opinion,  that 

itaary  1787,  firuce  -arj^infb  a^ion  does  not-lte  for  claims  of  thi« 

finned   in    tlie    houfe  of  fort. 

prU  17SS.  And,  more  lately,  x6th  Nov.  1804, 
an  granted  bond,  acknow-  Campbell  againft  Cuming  Gordon, 
the  receipt  of  a  certain  the  court  thought  the  point  quite  fix- 
loney,  and  bludicg  himfdf  cd.  The  parties  betted  tool,  ftcr- 
hcirs  to  pay  jccl.  ftcrling  ling  with  each  other,  the  one  affirm- 
jt  and  hi*  heirs,  to  be  paid  ing,  that,  in  the  courfe  of  10  yean, 
r  he  the  grautcr,  or  his  the  3  percent,  coniblidated  annuitie« 
,  ibould  fuccecd  to  the  dig-  would  rife  to  70I.  and  upwards;  and 
d  eilau  of  earl  of  Uundon-  the  other,  the  contrary.  A  con- 
ic heir  of  the  granter's  heir  trac^  on  (lamped  paper  Vi'^'i  executed 
the  heir  of  the  granter  for  and  recorded.  The  fuccefsful  party 
.  The  lordf  found  the  brought  an  adion  againfl  the  heir 
A  and  void ;  referving  the  of  die  other.  7  he  court  decided  the 
,  whether  the  porfuer  was  caufe  in  favour  oT  the  defender,  and 
to  repetition  of  ihc  money  found  him  entitled  to  expfnec3. 
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AT  COM.     contra£ls  which  are  enforced  in  civil  fociety.     In  thefe  (|i 

MON  LAW.  advantage  of  the  one  party  depends  not  neceflarily  ou  tb 

Norecipro-  lofs  of  the  Other.     This  holdsi  not  only  in  buying  and  id 

otyof  pro-  j^g^  ^gjj  finking  money  or  annuities,  but  like  wife  in  marie 

.       .     or  fire  afTurances.     The  one  obtains  that  fecurity,  withoi 

bargain^     which  he  could  not  have  run  the  rifk  of  the  voyage^  tt 

of  dw  one  if  ^^^9  ^7  ^eans  of  the  premium,  is  aided  in  the  carrying  c 

not  the  lofs  his  trade  of  infuring,  which,  thoi^h  hazardous,  yet  afibfd 

^^'  on  the  whole,  a  likelihood  of  gain,  from  the  number  of  vc 

fels  that  arrive  fafe  exceeding  thofe  that  are  loft.     But  He 

ther  of  them  feeks  the  lofs  of  the  other.     On  the  contrar 

the  aflured  is  as  well  pleafed  as  the  underwriters,  at  the  & 

In  «tnme   ^"^^^^  ^f  ^^^  A^'p-     B^^j  *^  wagCrs  and  gaming,  the  rcvai 

the  reverie  holds.     The  gain  of  the  one  party  muft,  necefTarily,  be  A 

lofs  ol  the  other.     Each  of  the  parties,  therefore,  thinks  odl 

.  g^*^  ^^\L     of  dcfpoiling  his  antagonift,  like  two  duellifts,  mutually  aifl 

by  the        ing  at  each  other's  life  *.  " 

On  thefe  accounts,  our  common  law  is  jealous  of  gtf 

Wing,  even  in  Its  faircft  and  moft  concealed  garb,  rcfofii 

its  countenance  and  prote£lion   to  what  it  confiders  ai 

fp€c\es  of  unlawful  covenant**.    Whether  lotteries  for  Id 

■  Pothicr,Tom.ni,p.  ii6.  "Dans  tueUement  et  fe  rendiflent  iimtMl 

CO  contrat  (de  jcu)  Tune  des  parties  mcnt  fenrice.    Le  contrat  dn  gjn 

nc  pent  y  trouvcr  I'avantage  qu'cllc  jcu,  confid^r^  du  c6t^  de  la  fa,  * 

y  recherche,  qu'en  d^poulilant  l*au-  done  contraire  aux  bonuei  niaeiinb 

tre  t  chacun  de«  joueurs  ne  cherchc  comme  tel,  doit  €tre  profcrit." 

qu'a  d^pouillcr  cehii  contre  qui  il  b  Even  in  eaftem*  countriei,  1 

joue,  comme  deux  duelliilescherchent  laws  do  not  appear  more  fafonni 

rcciproquement  a  9*6ter  la  vie.     I.e  to  gaming,  nor  to  dafi  it  m  A 

contrat  du  grofs  jcu  a  done  une  fin  honourable  fociety  than  the  Scflt 

contraire  a  la  cliarii^,  et  dircdlcmcnt  i^^  ^0^.5,    Thus,  in  the  chapter 

oppofcc   aux  principes  de  la  focitt6  education,  the  inftitutci  of  ffiD 

civile,  qui  n'a  ^rabli  les  commerces  hw  ordain  the  firtt  order  to  aU 

<t  les  contrats  que  pour  que  les  mem-  from  •«  gaming,  from  difpvtcf,  I 

*>r«s  de  ccite  focit^tc  ^'aidaffcnt  mu-  dcuaftion,  and  from  falTchood,** 
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kghsffi'Wire,  or  oHief  goods,  are  removeabic  as  a  naifance      §  u 

AT  C01l< 
MON  LAWi 


t common  law,  has  not  yet  been  decided  *.  ^'^  ^^^* 


H  Considering  **  the  manifold  evils  and  Inconveniences       §  2. 
lUch  enfne  upon  carding  and  dicing,  and  horfe  races,  ^tatdte 
itich  a^  ilow  over  much  frequented  in  this  country,  to  the  1621,  c.  14' 
jRBir  prejudice  of  the  lieges :    and  becaufe   honeft  men 
^  not  to  cxpeA  that  any  winning,  had  at  any  of  the 
una  above  written,  can  do  them  good,  or  profper  V'  the 
ntdfii  legiflature  have  farther  interpofed  to  difcountenance 
cfe  praddces  by  a  pofitive  ena£tment,  the  wifdom  of  which 
commended  by  lord  Gardenfton,  as  clafliing  little  with 
ofe  delicaite  notions  of  honour  and  fidelity  among  game- 
!fSi  which  are  the  great  bar  againft  the  execution  of  fuch 


In  the  firft  place,  playing  at  cards  and  dice  in  any  pub-  Gam'ng  in 
c  Ikmfe  is  prohibited.    The  penalty  for  this  offence  is  infli£t-  fil^ki  pre- 
i  on  the  matter  of  the  houfe,  who  incurs  a  fine  of  40  rented. 
•nds  Scots  for  the  firft  fault,  and  lofs  of  his  liberties  for 
bnext. 


fr  Wm.  Jones'  Worka,  V.  i,  p.  io8.)  larly  by  27  Geo.  Ill,  c.  i  and  2.    The 

itdiio  a  luUequtnt  part  of  the  Id-  court  were  clear,  that,  for  the  rt^fon 

htu  flo  fpvernmcnt*  where  there  already  mentioned,  the  flatutc  could 

liCBBmeration  of  die  eij^hteen  (or  not  apply.    But  the  late  lord-juftice- 

ite  fttf  of)  Ticct  to  be  avoided,  clerk   M»Qjircn,  and  fcveral  other 

tiag  again  appemn  in  very  difcre-  judg^,    delivered  decided  opinions, 

ftbk  company.    (Ibid,  p.  247.)  that  it  couid  be  (lopped  as  a  nuifance 

'  The  queftUm  occurred   in   the  by  the  common  law  of  Scotland.  The 

r  Fraicr  againft  Sprott,  7th  July  court  pafled  the  bill,  to  try  the  pointy 

|&   Frmfier  adTcrtiiing  a  f^  heme  but  continued  the  interdid. 

ild'teryfor  difpofingof  hisgood^,  The  mlftdke  here  wait,  libelllog 

fncnrator  fiical  of  the  city  of  upon  this  Itatute  in  place  of  the  for- 

ibvgh  applied  to  the  magiflrates  mcr  ones  refpeding  private  lotteries, 

aa  tDUrdiA  againft  him,  upon  wluch  are  To  far  not  repealed. 

gftmod  of  fnch  lotteries  being  b  James  VI,  pari.  4th,  162 1,  c.  14. 

ircd  noifanco  by  law,  particu.  ^  GardcnHon's  MS.  vae  Ganiiiij;. 

IL  If.  Z 
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jAut,lyi,  ^^  ^^^  fecond  place,  playing,  even  in  a  private  hod 
PAUL.  4,  is  prohibited,  unlefs  the  mader  of  the  family  play  himid 
1  ai.  c.  14.  j^Q  particular  penalty  is  fpecified  in  this  claufe^  and  no  qm 
pri^tc"  *    ^^0°  relative  thereto  has  ever  occurred. 

houfe,  un* 

makerplay.  I^  the  third  place,  if  any  man  win  '^  any  fumi  of  a 
ney,  at  carding  or  dicing,  attour  the  fum  of  an  huodi 

J^'^^^^^  merks,  within  the  fpace  of  24  hours,  or  gain  at  wagt 
upon  horfe  races  any  fum  attour  the  faid  fum  of  an  huxkb 
xnerks  ^^^  it  is  provided,  that  *^  the  fuperplus  fhall  be  00 
figned  within  24  hours  thereafter  in  the  hands  of  the  d) 
faurer  of  the  kirk,  if  it  be  in  Edinburgh,  or  in  the  hands 
fuch  of  the  kirk  feffion  in  the  country  parochines  as  cdid 
and  diftributes  money  for  the  poor  of  the  fame,  to  be  a 
ployed  always  upon  the  poor  of  the  paroche  ^,  where  fi 
winning  (ball  fall  out/' 

Ik  the  fourth  place,  full  power  and  conmiilEon,  to  foci 
the  penalties,  are  given  to  the  bailies  and  magiftrat<s  of  I 
roughs,  the  iherifFs  and  juftices  of  peace,  in  the  county 
who  are  bound,  by  their  public  duty,  to  attend  to  the  e 
cution  of  the  ftatute,  and  cannot  be  fuppofed  to  be  bial 
by  thofe  ideal  principles  of  honour  which  might  mifleadt 
parties  themfelves. 

Lastly.     "  In  cafe  the  magiftrate  informed  thereof 
fufe  to  purfue  for  the  fame,  the  party  informer  (hall  li 

^  Scouifh  money,  equal  to  5L  lis.  on  to  Kirkcudbright.    The  poi 

2)d.  the  town  of  Dumfriei  were  ii 

<  June    1775,    Maxwell    againft  entitled  to  the  monejr. 

Blair  of  Dunrod.     Fac.  ColL     At  «  The   court  fuftained  the'] 

Dumfries  a  bet  was  taken,  which  of  treafurer's  title  to  porfue  imda 

the  parties  would  ride  feoneft  from  flatute.    Grant,  Ktrk-treaforcriB 

that  town  to  Kirkcudbright.     The  City  of  Edinburgh  againU  fir  9 

one  was  taken  ill  in  the  intermediate  HiU.    Feb.  9,1711.    FoimtaUl 
parilh  of  Kelton ;  the  other  puibed 
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tpinSk  the  faid  magiflrate  for  double  the  like  fum ;       f  i* 
r  half  whereof  to  be  given  to  the  poor,  and  the  other  it " "4^* 
the  party  informer.**  x6ai,  c  xa|, 

I  w£t  affords  a  defence  in  the  cafe  of  a  bond,  or  other 
tatf  taken  for  money  won  at  play  ^.  It  muft  be 
by  writ  or  oath,  that  the  document  was  granted  for 
dkbc  '4  It  was  decided,  **  that  the  money  loft  be* 
I,  and  immediately  lent  back  on  bond,  though  poffi* 
io^vidttal  fpecies  loft  Was  not  lent,  that  this  alfo  fcU 
be  ai£l  of  parliament  ^^ 

[t  does  not  (eem  neceflary  to  enter  into  any  lone      i^ 

BftXTlSU 

ii  the  multiplicity  of  ena£^ments  which  the  Britifli  sTATUTiib 
book  prefents  upon  this  fubjeft*     Even  in  Eng- 
key  fcarcely  appear  to  be  in  viridi  ohfervantia  g  and  are 
nically  exprefled  in  the  phrafeology  of  the  Englifh 
lat,  whether  meant  to  be  limited  to  England  or 
ry  few  of  them  admit  of  execution  in  this  country. 
rr,  *'  they  have  been  underftood  to  extend  to  Scot- 
kOttgh  of  this**  ((ays  lord  Gardenftonc)  "  I  cannot  help  ^^^/^^ 
ning  a  very  great  doubt  •  •  •  particularly  becaufe  thefe  Scotland  f 
are  framed  as  much  in  the  language  and  terms  of  Lord  Gatr- 
laws,  as  the  ftatute  concerning  juftices  of  peace,  opinion!  * 
wxis  found  in  the  houfe  of  peers  not  to  extend  to  ScoU 
I  the  cafe  of  the  duke  of  Douglas  ;  and,  indeed,  fome 
penalties  in  thofe  ftatutes  concerning  gaming,  can 

t  pvrfait  for  pajment  of  a  money.    The  lords  foand  it  reletant 

rkt  bond— Alleged  for  the  to  proYe,/tr//r«  orjuramemt9,  that  the 

,  that  the  money  was  won  bond  was  granted  for  money  loft  at 

Hthin  the  fpace  of  24  houri,  play  within  34  hours,  to  make  the 

at  not  doe  by  the  14th  ad  bond  fall  \}pder  the  ad  of  parliament. 

f.    Anfwered,  the  faid  ad  Harcarfe,i9ih  July  1688.    Straiten.",                   j 

nlj  a  defence  a^inft  pay-  Did.  VqL  ii,     F'ece  faSum  ill'uHum, 

en  the  money  is  purfued  for,  ^  Ibid. 

there  k  a  bond  of  borrowed  k  Ibid* 

Z  a 
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5  3-      only  be  recovered  in  the  court  of  Hn^s  bench.     If  we  jodj 

8TATU7E8.  ^^  thofe  Iaw8  by  their  efficacy,  we, have  no  reafon  to  regn 

Lord  Gar''  ^^^^  ^^^7  Should  not  be  extended.     It  is  well  known,  tk 

denftone*8   the  tranfgrefTions  againft  them  are  very  prevailing,  and  y 

their  incffi-  we  feldooi  hear  of  any  execution  upon  them ;  and  bdm 

^■^y*  in  my  humble  apprebenfion,  the  fingle  and  foHtary  Sco 

\zw,  which  is  above  recited,  has  a  better  tendency  to  reitni 

this  praflice,  than  all  the  fevere  prohibitions  and  penahi 

introduced  by  a  multiplicity  of  Englifh  and  Britifh  ftatnte 

I  fhall  not,  however,  prefume  to  ofier  any  poGtive  opinio 

on  this  matter,  efpecially  as  I  find  that  lord  KaimeSi  in  li 

abridgement  of  the  ftatutes,  has  clafied  thofe  laws  as  0 

tending  to  Scotland^     Lord  Bankton  is  of  the  fame  epinin 

in  his  Inftitutes '." 

Perhaps  the  truth  really  lies  between  the  two  opinioni 
that  is,  as  general  enaftments,  thefe  ftatutes  naturally  (book 
and  are  intended  to  have  authority  over  the  whole  empire 
while,  on  the  other  hand,  there  is  fcarcely  any  one  of  tha 
that  does  not  contain  claufes  which  do  not  admrt  of  exea 
don  in  this  country.  In  many  of  them,  fome  of  the  claofi 
have  force  in  this  country,  while  others  have  not. 

^         i  Lord  Gardenftone    farther   ob-  own  extravagance,  und  the  tt&f 

fenrei :  **  The  great  bar  againft  cxe-  nions   of  their   faYourite  pleafo 

cution  of  fuch  laws  is  the  notion  But  the  Scotti(h  ftatute  claiha  k 

which    gamblers   have    propagated,  with  thofe  delicate  notions  of  hoMi 

Uke  a  tenet  of  faith,  among  gentle-  and   JBdelity  among  gamcften 

men,  that  lolTes  of  this  nature  are  to  docs  not  entitle  the  lofer,  either 

be  regarded  as  dettt  of  bsnour.    Gen-  recover  the  fum  ht  has  loft,  or  tot 

tlemen,  therefore,  will  rather  be  ruin-  for  penalties.    If  he  take  the  beoe 

cd,  even  by  ftiarpers  and  pickpockets,  of  this  law,  he  can  fall  under  no  a 

fo  ilrauge  is'  the  influence  of  ideal  putation  of  fordid  motives,  or  ^ 

ianour,  than  be  perfuaded  to  plead,  nerous  condu^.    He  mnft  pay  1 

that  they  are  not  bound  in  law  to  debt;  but  all  that  exceeds  a  VI 

pay  fuch  debts;  far  lefs  can  they  be  moderate  fum,  mud  be  applied 

induced  to  take  the  advantage  of  pe-  charitable  purpofes."    MS.  tit»  Ql 

nal  laws  againft  the  affociatcs  of  their  ing. 
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It  would  be  Improper^  therefore^  to  pafs  them  over  alto-       {  5* 

K^  BRlTltH 

PWKT-  fTATUTBI. 

The  lUtutc  9  Anne,  c.  14,  enaAs,  that  all  bonds,  bilk,  9  Aime,c 

mi  other  fecurities,  given  for  money  won  at  play,  (hall  be  '^ 
Ktoij  void  *  I  and  that  all  conveyances  and  fecurities  of 

^  «  Afiefimeiit  beiDg  bid  in  the  **  T.  14  Geo.  U,  Bowyer  ▼.  Bamp- 
Mdiof  a  perlboy  who  «ras  debtor  an  ton.  Upon  a  cafe  Hated  at  miji  priut 
warn  biUs  to  the  common  debtor,  in  an  a&ion  by  the  plaintiff  as  indor- 
se ancftee  hrooght  a  redudion  of  fee  of  federal  promiffory  notes,  it  ap- 
b  biUa  Ml  the  9th  aft  of  qneen  peared  that  the  notes  were  given  by 
lae,  and  offered  to  prove  by  the  the  defendant  to  one  Church  for 
Mk  of  the  cFcylitor  in  the  bills,  that  money  by  him  knowingly  advanced 
heiamwatkift  at  play.  Objeded,  to  the  defendant  to  game  iwith  at 
nbt  the  oath  of  a  cedent  b  not  com-  dice,  and  that  Church  indorfed  them 
^ctcBt  in  prejodice  of  an  onerou^  af-  to  the  plairitiff  for  a  full  and  valuable 
Ipee.  The  lords  found  it  compe-  cooiideration,  and  that  the  phintiff 
ioi  IB  prove  the  reafon  of  redudlioo  was  not  privy  to,  or  had  any  notice, 
kf  tke  oath  of  the  winner,  even  that  any  part  of  the  money  for  which 
^paift  m  onerous  aflignec.  C.  the  notes  were  given  had  been  lent 
HmKiNov.  7,  J740,  Priugle  contra  for  the  purpofe  of  gaming.  Upon 
%pr«  The  contrary  was  found  this  a  queAion  arofe  on  the  above 
litre  the  onerous  indorfcc  was  not  ilatute  of  9  Anne,  c.  14,  whether  the 
IPV7  to  the  ground  of  debt.  C.  plaintiff  could  maintain  this  a(^n, 
Ifane,  Feb.  18,2741,  Stewart  contra  and  the  court  were  of  opinion  he 
Hjflop.  'J'he  iame,  Kiikcrran,  Jan.  could  not ;  for  it  is  making  it  of  fome 
19b  174^* Neilion  contra  Bruce.  (See  ufe  to  the  lender  if  he  can  pay  bis 
U  of  Exchange.)  A  (hocmakcr  own  debts  with  it,  and  will  be  a 
iHfaed  a  brother  of  the  fame  trade  meun«  to  evade  ihe  a^.  And  though 
^pajmcnt  of  a  bill  of  SI,  flcrling.  it  will  be  fome  inconvenience  to  an 
^defence  was.  That  it  was  money  innocent  man,  yet  that  will  not  be  a 
l4ai  play,  and  the  fecurity  was  null  balance  to  thpfe  on  the  oiher  HdCf 
•  the  ftatote  9th  of  queen  Anne.  And  the  plaintiff  is  not  without  rcr 
ilfocred.  The  winner  kept  a  public  n^edy,  lor  he  m^y  fue  Church  on  hit 
k*fiE,aad  they  had  played  at  diffe*  iudoricmeut.  Sir.  1155. 
iMtiBci  for  liquor,  which  was  ac-  H.  19  Geo.  11,  Barjcau  and  Walm- 
taOj  dxaak  by  the  loler,  fo  that  he  fley.  The  plaintiff  and  defendant 
iK  walae  for  hi*  bill ;  and,  ido.  The  gamed  together,  at  tcffing  up  for  live 
^llCe  is  levelled  at  txcejivt  and  dt"  guineas  at  a  time.  And  the  plaintiff 
'^i*mtmi^  which  this  i«  not.  The  having  won  all  the  defendant's  ready 
ribiboodthe  bill  void.  March  5,  money,  lent  him  ten  guineas  at  ^ 
67,  MaccouU  contra  Braid  wood.'*  time,  and  won  it,  till  the  defendant 
eu  VoL  iv.  tit.  F*&*  niUUiM, 
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^  3<      lands  made  upon  the  fame  confidention.  ihall  enure  and  be 
■TATUTts.  to  the  fole  ufe  and  benefit  of  the  heir  of  the  granter. 

—9  ANirx, 

c  14* 

had  borrowed  lao  guineas.    In  an  of  the  i6  Car.  II,  were  CotaO/foid^ 

idxon  for  money  lent,  it  was  inliiled  and  ought  to  be  dcliTercd  «p;  te 

for  the  defendant,  that  by  the  9  Anne,  the  property  of  an  infant  in  moiiBf 

c.  14,  the  plaintiff  could  mainuin  no  loft  at  phy  it  not  ahered,  and  tbent 

adion;  for  by  that  ad,  all  fecurities  fore  trover  would  lie;  and  the  fiiU 

for  money  lent  to  game  with  ihall  be  ute  of  the  9  Anne  wna  neaticiid|i 

Toid ;  and  the  borrowing  on  an  agree-  and  a  cafe  to  %  Mod.  91.    For  ^ 

fnent  to  pay  it  a  fecority.    But  chief-  defendant  it  waa  urged,  thtt  tki 

juftice  Lee  held  that  this  was  not  a  plaintiff,  on  the  fiune  evening,  wo^ 

cafe  within  the  ad,  for  there  is  not  of  .another  in  the  iame  company,  w 

the  Hfonl  cootra^^  as  in  the  (latute  wit,  the  forgeoo  of  the  rcgineBt,  a 

of  nfury  ;  and  the  word  fecurities,  as  larger  fum  than  the  1  iszil  which  h^ 

it  ftands  in  this  ad,  mnft  mean  laft*  been  paid  by  hinu    That  £ur  pak% 

ing  liens  upon  the  eftate.    The  par*  is  not  mmlMm  infi.    It  it  only  prohih^ 

liament  might  think  there  would  be  ited  ftib  moth.    That  the  cafe  aid 

no  great  harm  in  a  parole  contrad,  was  of  money  loft  with  falfe  ^k% 

where  the  credit  was  not  like  to  run  which  the  court  takes  cognisaoee  if 

^ery  high;  and  therefore  confined  atachea^    That  theftatuteof  AM 

the  ad  to  written  fecurities.   Where-  gives  the  court  jorifdidion  only  as  (^ 

fore  the  plaintiff  obtained  a  yerdid  a  difcovery.    That  as  to  the  xscLk 

for  za6L    Str.  1249.  was  paid  after  he  came  of  age;  ai 

In  the  cafe  of  lUwdon  and  Shad-  if  the  court  ihould  order  the  detel* 

well,  April  ajd,  i755>^A  bill  was  ant  to  refund  at  the  diftaoce  of  14 

brought  by  the  plaintiff  for  an  in-  years,  it  would  occaiion  an  ioiiill 

jundion,   and   that   the   defendant  number  of  applications.     That  Av 

might  deliver  up  the  plaintiff's  bond  ftatute  of  z6  Car.  II  gives  no  nrnttlt 

for  1 150I  for  money  k>ft  at  play,  and  to  recover  money  already  paid.  Tkii 

might  refund  a  fum  of  150L  paid  by  there  has  been  too  long  anacqiii^ 

the  pUiotiff  in  part  of  the  faid  bond,  cence.     That  money  paid,  evdi  il 

It  appeared,  that  the  plaintiff  was  a  cafes  of  bribery  and  corruption,  OM- 

lieutenant,  and'  the  defendant  a  cap-  not  be  recovered  at  law.    That  ll* 

fain  in  Cotterers regiment;  and  about  ftatute  of  Anne  has  direded  aa  i^; 

14  years  ago,   being  quartered  at  tion  within  three  months,  for  flMMf 

jLeeds  in  Yorkihire,  the  defendant  loft  and  paid  at   play.     The  IM^ 

won  of  the  plaintiff  in  one  evening  chancellor  faid,  the  decree  he 

the  fum  of  1 150L    The  plaintiff  was  make  was  not  founded  on 

underage;  and  being  fo,  gave  a  bond  ation  on  the  charader  of  thtde- 

for  the  money  to  the  defendant ;  and  fendant,  who  had  put  in  a  very  ctfil 

afterwards,  when  of  age,  paid  150L  anfwer.    But  this  is  a  breach  of  ^ 

\n  part.    It  was  infifted  for  the  plaint-  law,  from  a  falfe  principle  of  hcooaf* 

iffi  that  the  fecoritici  by  the  ftatute  And  he  was  of  opinion,  that  Ai| 


VI.  Gaming.  351 

ftatute  farther  enafis,  that  if  any  perfon,  at  any  time  j^,| Jj, 
l\  lofes  loLderling  at  play**!  he  may  fue  the  winner,  statutes. 

—-9  ANMS, 

c.  14. 

rif  entitled  to  the  tvhrle  recover  back  his  money,  and  to  that 

led;  that  a  party  may  come  end  the  3d  fedion  of  the  fUtute  al- 

ont  to  have  a  void  fecnrity  lows  a  bill  in  equity  for  a  difcovery ; 

np;   that   refunding  the  which  plainly  ihewi  that  it  was  not 

ii  cvatfc,  as  the  ilatate  has  confidered  as  a  penal  fiatvte.    Had 

Gecvrity  Toid  to  all  intents  this  been  a  proceeding  on  that  branch 

fea.'*    Bums,  t.  Gaming*  of  the  ftatute,  which  inflid^s  pillory  or 

9  Oeo.  III.    Bones  againft  other  corporal  puniihment.it  had  been 

0  1  motion  for  a  new  trial,  othcrwife.  Judge  Blatkftone  was  of 
PfD  reported  from  the  bft  the  fame  opinion.  The  ftatute  makes 
izea,  that  the  adion  was  the  winning  of  loL  at  one  ti$me  or  Jit' 
>  recover  back  14  guineas  ting,  a  nullity ;  and  therefore  gives 
imiog,  upon  the  ilatnte  of  the  lofer  an  adion  to  recover  back 
The  play  was  at  a  coffee*  what  ftill  properly  continues  to  be 
irilloL  They  playfd  at  all*  his  own  money.  To  lofe  xoL  at  one 
wo  guineas  a  game,  from  timfj  is  to  lofe  it  by  a  (ingle  (lake  or 
rening.to  Tnefday  evening,  bet ;  to  lofe  at  one  fitting  n  to  lofe  it 
ly  intemiption,  except  for  in  a  courfe  of  play  where  the  com* 
t  €wo  at  dinner,  but  the  pany  never  parts,  though  the  perfon 
nd  defendant  never  parted  may  not  be  aAually  gaming  the  whole 

It  was  infifted  at  the  trial,  time.    Judge  Nares  was  of  the  fame 

ras  not  won  at  any  tM  lit-  opinion.  The  ftatute  is  remedial  where 

1  to  fall  within  the  ftatute,  the  adion  is  brought  by  the  party 
lie  dinner  had  intervened,  injured,  but  penal  where  brought  by 
lodge  thought  otherwife:  *  common  informer.  And  the  rule 
tlie  jury  found  a  verdi^  was  made  abfoluce  for  a  new  trial 
ifendant,  much  to  the  dif*  Black.  Rep.  1336. 

a  of  the  judge.  On  fliewing  ,     b  The  words  arc,  '«  cards,  dice- 

raa  infifted,  that  a  new  trial  ««  ublcs,  or  other  game  whatfocvcr, 

m  for  a  penalty  was  unpre-  <*  or  by  betting  on  the  (ides  of  fuch 

and  that  as  both  parties  «  as  do  play.** 

iblers,  neither  was  intided  M.  15  Geo.  II.  Ooodborn  and  Mar- 

ponr  or  indulgence  from  the  ley.    It  was  determined,  that  horfe 

iftice  Gould  (in  the  abfence  races  are  within  thefe  general  words. 

iftice  De  Grey)  vras  clearly  Str.  1159.  ^^  ^^^ '"  ^^^  ^^^  ^^  Blax* 

Of  1  new  trial,  the  verdidl  ton  and  Pye,  B.  6  G.  3.  »  Wilfon, 

Bifoftly  contrary  to  evidence.  309. 

te  (with  refped  to  the  party  And  in  the  cafe  of  Lynall  and 
tmtStii  oot/ora/.  He  is  to    Longbothom,  M.  30  Geo.  II,  it  wa^ 

Z4 
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$  i'       and  recover  it  back  by  a£tion  of  debt  at  law ;  and,  in  ca 

STATUTES,  the  lofer  does  not  recover  back  the  money  loft  within  dir 

^  A*tNE,  jnonths,  any  other  perfon  may  recover  the  fame,  and  tret 

the  amount  beHdes,  with  cofts,  one  half  to  himfelfj  the  oth 

May  re-      half  for  the  poor  ^.    And  every  perfon  who  (hall  be  liable 

wirniiDgv     ^^  ^^^^  ^^^  ^^  fame,  ihall  be  obliged  and  compellable 
]>«:lk  anfwer,  on  oath,  fuch  bill  as  (hall  be  preferred  againft  hii 

for  difcovering  the  fum  of  money,  or  other  thing  fo  won 
So  far  this  ftatute  goes  towards  difcouraging  even  garni 
when  conducted  in  a  manner  perfe£lly  fair, 

Unfairplay,  BcjT  it  farther  ena6is,  that  if  any  perfon,  by  cheadng 
or  winning  f^^Jf  (hall  win  any  mpney  or  valuable  thing,  or  (hall,  at  a 
^Tfl'^On  ^"^  '^°*^  ^^  fi^tin^,  win  more  than  lol.  fterling,  he  (hall  f< 
lit  a  fitting,  feit  (ive  times  the  value,  recoverable  by  the  perfon  who  i 
fue  for  the  fame  ^ :  and,  (in  cafe  of  cheating),  (hall  be  deei 

admitted  on  all  hands  that  a  foot  mentioned  the  cafe  of  Connor  i 

race  alfo  is  witt^in  the  ^atutc,  and  Quick  in  the  king's  bench  about 

that  a  footman  running  againft  time  years  before,  when  the  coart  tod 

is  a  foot  ract;  but  in  this  cafe,  for  a  diftin£Uou  between  running  a  Im 

flaw  in  Uie  declaration  in  not  laying  for  53].  which  was  lawful;  andk 

the  fadl  clofc  enough  tp  the  words  of  ting  on  the  fide  of  tht  horfe,  wb 

the  ftatute,  the  defcnda^it  had  judg-  was  not  fo.    And  in  the  prefeate 

mcnt.    a  Wilf.  36.  by  the  opinion  of  the  whole  cfi 

In  the  cafe  of  Clayton  and  Jennings,  judgment  was  arrcfted.    Black.  I 

E.  lo,  Geo.  III.    Qnan  adiou  for  5  7c6. 

guineas,  won  by  betting  at  a  horfc  *  Chriftian's  Blackftone,  a  if  1 

race,  it  appeared  that  the  bet  was  10  ^7^' 

guineas  by  the  plaintiff,  to  5  by  the  B"t  this  ftatute  docs  not  repcil 

defendant;    The  plaintiiT  won,  and  Scottifh  ftatutcs;  undec  which,thi 

obtained  a  verdi<^.    Jt  was  moved  in  ^°fe»  without  waiOng  three  moo 

arreflof  judgment,  that  there  was  no  ^*^^  magiftrates    therein   mentifl 

mutuality  in  tjic  wager;   for  as  by  "'^X  ^l»«  (^^  t^e  OTcrplu«  beyond 

reafon  of  the  ftatute  the  defendant  ?^  mcrk^  Scots, 

could  not  have  recovered  the  xo  gui-  **  %  Anne,  c.  14,  §  3 ;  x8  Ga 

iieas,  therefore  the  plaintiiT  iha^  not  ^*  34>  S  3* 

now  recover  the  5.    And  of  that  opi-  ^  §  5* 

Lion  was  the  court.  An^l  judge  Aftc^  The  18  Geo.  Hf  c  34,  $  8,  m 
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£unoii8,  and  fufier  fuch  corporal  punifliment  as  in  cafe  bkx||^,b 

Iful  pCrjUrT  ^  8TAT0T£I« 

feferal  ftatutes,  in  the  reign  of  king  George  II,  all 
e  lotteries,  by  tickets,  cards,  or  dice,  (and  particularly 
ipncs  of  pharo,  baflet,  ace  of  hearts,  hazard,  paflage, 
oly,  and  all  other  games  with  dice,  except  backgam- 

are  prohibited  under  a  penalty  of  200L  for  him  that 
:re£l  fuch  lotteries,  and  50L  a  time  for  the  players^, 
the  penalties  of  ^ool.  and  500],  are  recoverable  on 
^on  **  before  any  one  juftice  of  the  peace  for  any 
f  •  •  •  or  before  the  mayor,  or  other  juftice  of  the  Judget. 
I  ioi  any  city  or  town  corporate,  upon  the  oath  of  one 
Ts  .  •  •  or  upon  the  view  of  fuch  juftice,  or  on  the  con-  Proof. 
I  of  the  party  accufcd ;  which  forfeiture,  after  dcdud-  Application 
K,  reafonable  charges,  (hall  go,  one  third  to  the  informer,  of  the 
ie  remaining  two  thirds  to  the  ufe  of  the  parifh  where 
offimce  (hall  be  committed.'^     An  appeal  lies  to  the  Appeal, 
general  quarter,  fellioiis  ^.      But  the  appellant  muft 
ter  into  a  recognizance  before  fome  juftices  of  the 
y,,.  wherein  the  conviction  or  judgment  was  made.. . 
two  {utHcieut  fureties  ...  to  try  fuch  appeal  at  the 
quarter  feffions."     The  matter  is  then  to  be  finally 
nincd.      The  appellant,  if  unfuccefsful,    pays  treble 

The  aflion  muft  be  commenced  within  three  calendar 
bs.    The  purfuer,  if  he  fails  in  his  action,  pays  treble 


iCCb*, 


iba  liable  to  be  indidcd  before  ivithin  the  defcriptioos  of  the  loc- 

r:  of  king's  bench.  That  cbufe,  tcrics  prohibited  by  xo,  zx  WilL  lU; 

rfe,  do£6  not  czicod  to  this  9  Anne,  c.  6 ;  8  Geo.  II. 

Inrc,  c.  14,  J  J.  i  By  finally  Jetermime,  it  is  meanc 

Gea  11,  c  a8.     The  purpofe  only  that  the  caufe  (hall  be  decided 

!UtDte  was  to  declare,  that  the  by  the  juflicct  before  it  be  broug^ 

of  ace  of  hearts,  &c.  were  before  the  fuprcipe  court. 
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_.  1  3'         These  enadtments  of  12  Geo.  11,  c.  28,  are  laid  dm 
STATUTES,  generally,  and  do  not  appear  to  be  limited  to  England^ 

—LOTTE- 


RIES. 


1^  There  (eemi  reafon  to  doubt  whe-  eral,  and  to  ezteLd  to  thif  txrna^ 

ther  the  following  claofes  are  applica-  Thos,  claufe  8th»  permitt  the  jati 

ble  to  Scotland.  By  claufc  6,  the  matter  to  inflid  fix  months  imprifimiM 

is  not  to  be  brought  by  certiorari  into  on  perfons  unable  to  pay  the  pes 

the  king's  bench,  till  the  detennin-  ties;  and,  by  claafe  9th,  if  any  j) 

ation  be  giTcn   thereupon   by  the  tice  negle&  or  refiiie  to  do  iihai 

quarter-feflions.  Whenever  the  quef-  required  of  him,  he  is  liabk  is  I 

tion  is  brought  to  a  final  judgment  fterling  for  each  offence,  recovenl 

by  the  feffions,  it  may  be  competent,  by  any  perfon  who  ihall  fue  Cor  1 

notwithfianding  this  claufe,  to  bring  fame,  by  «  plaint  or  informatioB, 

the  caufc  immediately  under  the  re-  any  of  his  majefty's  couru  of  red 

view  of  the  court  of  fcflion  by  advo-  or  at  the  afiize  for  any  county  ( 

cation,  without  applying  at  all  to  the  which  adion,  bill,  plaint,  or  iflJeF 

quarter  feflioDS.    For  the  legiflature  ation,noeffoigD,  protedion,or«i|| 

has  not  faid  the  reverfe  ezprefsly;  at  law,  nor  more  than  one  imparti 

and  the  court  of  feflbn  would  not  fiiall  be  allowed.**    This  tecW 

probably  think  itfelf  at  liberty  to  eke  phrafeology  does  not  very  weQ  ID 

out  the  imagined  meaning  of  the  le-  to  our  pradice;  but  fUll,  under  I 

giflature,  and  extend  the  ftatute  by  word"  his  majefty's  courts  of  reedM 

analogical  conftrudions.  the  court  of  feflion  may  be  roA 

In  like  manner,  fcdion  7th  enads,  My  thought  to  be  included.  1 

**  that  no  cittiorarit  or  ether  procefs,  penalty  goes  one  half  to  the  inlbm 

Ihallifiue  to  remove  the  record  of  and  one  half  to  the  poor  of  the  |ii 

any  fuch  eonvidion  from  the  (kid  where  the  offence  was  cnmmiBI 

court  of  quarter  fieffions,   touching-  The  adion  againfl  fuch  juftiei 

fuch  convidion,  into  any  of  his  ou-  nugifirate  muft  be  commenced  «| 

jefty*s  courts  of  record  at  Weftmin.  in  fix  months  after  his  refa(il  t0|i 

fter,  until  the  party  find  two  fure*  fecute. 

ties  in  icx>L  fierling  for  his  profecut-        This  ad  does  not  hinder  gtOM 

ing  the  certiorari.    For  the  fame  rea^  palaces  where  the  ki^g  refidci;  I 

fon,  as  juft  now  dated,  this  fecurity  joint  proprietors,  or  tenants  ftdl 

could  not  bf  exaded  in  Scotland  from  their  refpedive  proportions  ef  I 

the  party  coming  before  the  court  of  property  by  lot.    Adions  mnft' 

feflion  by  advocation.    The  fupreme  brought  within  three  calendarnMill 

court  at  common  law  has  a  right  of  If   the    plaintiff    or    profecnMT 

review,  wherever  it  is  not  exprefsly  non-fuited,  or  if  he  difcontiniKii 

excluded ;  and  it  mufi  have  it  with-  adion,  or  if  judgment  goes  afi 

out  fuch  qualification  as  to  the  fecur-  him,  the  defendant  recoven  tA 

iry,  becaufc  the  ftatute  does  not  ex-  cods, 
prcfaly  fo  qualify  it."  13  Geo.  II,  c.  19,  {  9,  extcall 

The  Qthcr  claufes  feem  to  be  gea-  prohibition  of  the  former  ftatst 
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Lie  lotteries^  that  is,  thofc  that  arc  rcjmlatcd  bv  the     *  ^' 
"8  of  the  ihitc  lotteryi  unlcfa  by  authority  of  aft  of  •tatoth 
cnt,  and  all  manner  of  ingenious  devices,  under  the  17^7'*" 
intioo  of  falcs  or  otherwife,  which  in  the  end  are  p„i,ij^  j^^, 
3it  to  lotteries,  are  prohibited  by  a  great  variety  of  ^"^^ 
I  under  heavy  pecuniary  penalties  >• 

^/■^^IT'^^^S**^^  neceflary  confequence  of  the  phn 
CO  be  infcmed  with  one  or  that  feemt  to  be  adopted  of  making 
!,  bat  la^gmnuMi . . .  an*  a  new  enadment  upon  the  appear- 
epCDikics,  and  recoverable  ance  of  every  new  game.  For  '*  the 
e  mamier  with  thofe  imder  ipyentxonfl  of  (harpers  being  fwifter 
if  ad.    The  oMervatioiit,    than  the  punifliment   of   the   law, 

Bade  with  refpeQ  to  the  which  only  hanu  them  from  one  de- 
ill  tp^  to  thta  aft  alfo.  vice  to  another  •  .  .  particular  de- 
b  II,  c.  54»  extended  the  fcriptiont  will  ever  be  lame  and  defi* 
a  and  peaaktes  of  the  above  cient,  unlefs  all  garnet  of  mere  chance 
3cOi  II,  c.  a8,  to  roly-poly,  are  at  once  prohibited.*'  Bhckftone, 
\k  empowers  all  perfoos  B.  iv^  p.  173.  Indeed,  to  ut  in  Scot* 
rifiliftion  in  cafes  of  gam*    land,  the  words  of  fome  of  thofe  fta* 

any  information  exhibited  tutes  appear  fufificiently  brogd  to  have 
n,  for  any  offence  againft    that  effed. 

r  tint  of  1%  Geo.  If,  c  a8,  ^  xo  Anne,  c.  a6^  §  109,  it  is  en« 
.  n,  c.  19,  to  fummon  any  sAed,  that  every  perfon  who  (hall 
pw  evidence,  upon  penalty  keep  any  office  or  place  for  making 
liing,  to  be  levied  by  dif-  inforances  on  marriages,  births,  chrif- 
ik}  and  in  default  of  fuch  tenings,  or  fervice,  or  any  other  of- 
MS  peribn  thus  refufing  or    fice  or  place,  under  the  denominationa 

10  appear,  or  giving  falfe  of  falcs  of  gloves,  fans,  cards,  nnm- 
may  be  imprifooed  for  fix  bers,  or  the  quecn*s  pi^ure,  for  the 
Ad,  by  {  5,  no  perfon  other  iniprovement  of  fmall  fums  of  money, 
pla^tiff  and  defendant  in  fhall  forfeit  500I. ;  one  third  to  the 
liall  be  incapable  of  being  king,  one  third  to  the  poor,  and  one 
imciiing  any  offence  agaiofi  third,  with  fall 'cofts,  to  the  party 
It  preventing  gaming.  informer,  to  the  perfon  who  fhall  fue 

leAkm,  touching  courts  of  for  the  fame ;  and  every  printer,  or 
!a  not  apply  to  our  prac-  other  perfon,  who  fhall  publifh  tl^ 
{  8th,  vefling  a  criminal    keeping  any  fuch  office,  fhall  forfeit 

la  the  court  of  king's  lOoL  to  be  diftriboted  as  the  penalty 
lOt  extend  to  this  country,  laft  mentioned :  and  every  perfon 
ibcr  of  flatutes  upon  this  who,  in  any  office  before  the  a4th 
d  not  farprife  us.    It  is  a    June  17x2,  fet  up  for  making  infur- 
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{ 3*          Though  the  moft  material  claufes  of  the  ftatute  of  t 
pTATOTca.  Geo.  III|  c.  i^  do  not  extend  to  this  country,  yet,  undc 
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ancet  on  marriages,  &c.  or  under  ibare  of  the  money,  according  to  f« 

any  other  the  denominations  afore-  propofals  or  fchemes,  or  ihall  mil 

faid,  or  any  like  denominations  for  print,  or  publifh,  any  propofsi 

improvement  of   (mail   fums,    (hall  fcheme  of  the  like  kind;  and  fluB' 

msdce,  or  fuffer  to  be  made,  any  new  thereof  cxm^idied,  on  the  oath  of  o 

inforances  op  marriages,  births,  chrif-  witncla,  by  two  juftices  of  the  pel 

teningt,  or  iervice,  or  receive  any  where  (ach  offence  (hall  be  conuB 

payments  for  improvement  of  (xnall  ted,  «r  the  offender  found,  the  p 

fums,  (hall  forfeit  looL  to  be  didri-  fi^n  fo  con  vided  (hall  (over  and  aba 

butcd  in  like  manner.  any  former  penalties)  forfeit  500 

Thefe  penalties  are,  by  claufe  X09,  one  third  to  the  crown,  one  od 

faid  to  be  recoverable  in  any  of  his  third  to  the  infoimer,  and  the  : 

majefty*s   courts   aforefaid,    which,  maining  third  to  the  poor  of  the  f 

from  jclaufe  29,  appears  to  mean  ibr  i(h  where  the  ofienee  (ball  be  opi 

England  the  CQuru  of  Weftminfler,  mitted,  to  be  levied  by  difffds  I 

and  fur  Scotland  the  court  of  feiHon,  fale  of  goods,  by  warrant  of  the  j 

jufticiary,  01:  exchequer.  tices,  and  (hall  alfo  be  coounittfli 

Lord  Swinton  puts  a  query,  whe*  the  county  gaol  for  ono  year,  aad 

ther  this  ad,  fo  far  as  rtfpe^  lot-  (he  500L  be  paid.   Peri<Mis  aggriei 

teries,  extends  to  this  country  \    But  may  appeal  to  the  neit  quarter  1 

as  ScottKh  courts  are  thus  exprcfsly  fions,  where  the  judgi^ent  (hil 

referred  to,  it  docs  not  appi^r  what  final, 

foundation  there  is  for  that  doubt.  8  Geo.  II,  c  2,  f  29,  for  prevotfi 

8  Gea  I,  c,  2,  {  36,  prohibits  the  the  evalion  of  the  datute  9  (3qD 

keeping  of  any  office,  under  the  de-  again  ft  felling  tickets  in  any  Alf 

nomination  of  (ales  of  houfes,  lands,  lottery,  under  the  penalty  o^  M 

advowfons,  prefentations  to  livings,  and  one  year's  imprUbnment,  b^ 

plate,  jewels,  (hips,  goods,  or  other  ena(^^  that  if  any  perfon  fliaUfrl 

things,  for  the  improvement  of  fmall  deliver  any  ticket  in  any  forei|fil 

fums  of  money,  or  (hall  fell  or  expofe  tery,  and  (hall  be  cqnvided  v|M 

to  (ale  any  houfcs,  &c.  by  way  of  lot*  tion,  or  information  in  any  f{: 

tery,  or  by  lots,  tickets,  numbers,  or  courts  of  record  at  WcftmyiDMIfi 

figures,  or  (hall  make,  print,  adver-  upon  oath  or  affirmation  of-  «f||^1 

life,  or  publi(h,  propofals,  or  fchemes  ncfs,  before   two  juftices  of  |i 

for  advancing  (mail  fums  of  money  where  fuch  o(rence  (hall  be  cow 

by  feveral  perfons,  amounting  in  the  ted,  or  the  offender  found,  thoyc 

whole  to  large  fums,  to  be  divided  conviiStcd    (hall    forfeit    20oL| 

amongff  them  by  the  chances  of  the  third  part  to  his  nwjefty,  one  I 

prizes  in  any  public  lottery,  or  (hall  part  to  him  who  (hall  make  inli 

deliver  out  tickets  to  perfons  advanc-  ation  of  the  offence,  and  tl^  ftfl 

ip?  fuch  fums,  to  entitle  them  to  a  ing  third  to  the  poor  of  the  p 
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icr  daufcs  of  it,  Scottifh  jufticcs  have  lurifdiaion  as  well     §  3- 
Ac  Engliih*     For  the  ftatute  ena^s,  that  perfons  dealing  tTATirTtt*. 
ottcry  tickets^  without  being  licenced,  or  infuring  againft 
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:  IcTicd  by  diftrefs  and  (ale  of  before  any  jufticc  or  jufticcs  of  the 

I,  and  ihaU  alfo  be  conunitted  to  peace  for  any  offence    againft    the 

Muey  gaol  for  one  yea/,  and  till  herein  before-mentioned  ads  to«ch« 

urn  of  2oeL  be  paid.    And,  by  ing    and    concerning    any    lottery, 

any  perfon  aggrieved  by  the  However,  in  the  cafe  of  K.  v.  Lefton 

aeot  of  fuch  jufticet  (hall  haVe  T.  33  Geo.  Ill,  it  was  determined  by 

/  to  appeal  to  the  next  quarter  the  court  of  king's  bench,  that  the 

Mf  whofe   judgment    (hall    be  above  llacute  only  extendi  to  ftate 

lotteries,  and  does  not  repeal  the  fum- 

Geo.  in,  c  47,  alfo  regards  (ell-  mary  jurifili<5lion  of  magiftrates  over 

ideti  in  the  (late  lottery ;  but  a  games  of  chance  or  lotteries  prohibit- 

|Knt  ftatute,  17  Geo.  Ill,  c.  i,  ed  by  12  Geo.  II,  c.  a8.    (Dumf.  and 

^g  the  ftatute  8  Geo.  I,  c.  2,  Eaft,  5  V.  338.)    So  the  ftatute  xt 

0x11,  ca8,  and  22  Geo.  Ill,  Geo.  II,  and  the  others,  remain  ia 

,  cnadi,  «  that  from  and  after  f^^'cc  ftill  with  refped  to  private 

iif  m  which  this  aA  (hall  receive  lotteries. 

^efty'aroyal  aCTeot,  no  pecuniary  This  ftatute,  27  Geo.  Ill,  c.  i ,  when 
lly  «r  penalties  which  (hall  be  in-  it  ^^c*  ^^^  jurifdiaion  from  the  juf- 
d  by  any  perfon  or  perfons  of-  ticcs  of  peace,  gives  it,  as  we  have 
^1  againft  fuch  parts  of  the  faid  feen,exc)ufive]y  to  the  court  of  king's 
«r  any  of  them  as  touch  and  bench.  Not  adverting  to  that,  in  1 
cm  kuteries,  (hall  be  recovered  cafe  above  mentioned,  the  procur* 
■ovetabk  before  any  juftice  or  ator-fifcal  for  the  town  of  Edinburgh 
en  of  the  peace,  but  (hall  and  laid  a  complaint  on  that  ftatute, 
be  Caed  for  by  any  perfon  or  againft  a  private  lottery  which  had 
m  whomlbever,  at  any  time  been  advertifcd.  The  court  were  very 
■  fix  calendar  months  next  after  clear  that  the  limitation  of  the  reme« 
iftoce  (hall  be  committed,  and  dy  to  the  court  of  king*s  bench  pre. 
wed  by  aftion  of  debt,  bill,  vented  the  execution  of  the  ftatute 
^Sit,  or  information,  in  any  of  «n  this  country,  while  they  were 
njetj'*  courts  of  records  at  equally  clear  that  the  ftatute  muft 
■Jafter.**  With  refpeA  to  Scot-  bave  been  intended  to  have  force 
dbeidiBre,  thofc  ftatutes  are  fo  over  both  parts  of  the  united  king- 
pealed,  iince  it  was  omitted  to  dom ;  and  as  one  of  the  judges  ex* 
■iiai^toa  to  fome  other  Scot-  preffed  it,  that  it  was  owing  to  **  m 
■rt  ioftcad  of  the  juftices.  blunder*'  that  the  clau(e  in  queftioa 
I  ftaiote,  }  8,  generally  fays,  ^^^  ^^^^  expreffed  in  that  limited 
no  periim  or  perfons  fliall  be  manner.  Frafer  againft  Scot,  7th  July 
or  liaUe  to  any  profecution  1796,  Di(ft.  Vol.  iv.    Pa^im  Uluitwm^ 
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§  >  the  drawing  of  any  fuch  ticket,  or  receiving  money,  &c  in 
tTATUTsi.  confideratioa  of  any  agreement  to  repay  money  or  goodi| 
•— toTTE-  ypQj^  j^ny  contingency  relative  to  the  drawing  any  fodi 

ticket,  (hall  be  deemed  rogues  and  vagabonds  within  the 

meaning  of  17  Geo.  II,  c.  5* 

But  no  perfon  (hall  be  liable  to  be  profecuted  by  aQia% 
for  the  recovery  of  a  pecuniary  penaltyi  and  by  imprifoiii 
ment  s^  a  rogue  and  vagabond  ''• 

Ooejaftice.  Br  34  Geo.  Ill,  c.  40.  On  complaint  upon  oadi  be^ 
fore  one  juftice,  of  any  offence  committed  againft  the  a£ttf 
27  Geo.  Ill,  €•  I,  for  fuppreiling  unlawful  lotteries  in  any 
houfe  or  place  within  the  jurifdiflion  of  fuch  juftice,  whem« 
by  any  offenders  may  be  liable  to  be  puniflied  as  rogues  ttl 
vagabonds,  fuch  juftice,  by  warrant,  may  empower  any  fd[ 
fon  employed  by  the  commiiEoners  of  the  damp  duties  k 
the  execution  of  the  a£ls  for  the  regulating  of  lotteries  tj 

•p^wf  ^*y  ^  ^y  nigJ^^i  (l>u^  if  in  *c  night  in  the  prefeace  of  1 
conftable,  who  is  required  to  be  aiding  and  aiEfting  thefMH 
to  break  open  the  doors  of  any  part  of  fuch  houfe  or  phfli 
where  fuch  offence  fhall  have  been  committedi  and  to  eflfl 
and  feize  all  fuch  offenders  or  other  perfons,  who  Ihall  hiM 

In  the        knowingly  aflifted  or  been  any  ways  concerned  in  cominitU| 

"^^  fuch  offence,  and  convey  them  before  any  juftice  ofdi 
county,  city,  or  place,  wherein  fuch  perfon  Ihall  be  &  4 
prehended,  to  be  dealt  with  according  to  law;  and  aUfdl 
fons  who  fhall  have  been  difcovered  in  fuch  houle  or  pbM 

One  juftice.  knowingly  aiding,  afiiiling,  or  any  ways  concerned  widi  fad 
offenders  in  carrying  on  any  fuch  tranfaftionsi  Ihall  l 
deemed  rogues  and  vagabonds,  and  punifhed  accordii^ 
and  the  officer  having  the  execution  of  fuch  wananfti  < 
perfon  acting  in  his  aid  or  afliftance^  may  arreft  any  fin 
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iafons  fo  difcoTcred  in  fuch  houfe  or  place,  and  convey      f  3. 
bo  before  a  jaftice  as  aforeiaid.     And  if  any  pcrfon  (hall  st'^t^tc*. 
xciUy  ob(lra£l  or  hinder  any  fuch  officer,  or  others  a£ting  — LOTTK- 
l  his  aid  or  affiftance,  in  the  execution  of  their  duty  herein,  * 
e  Ihall  be  deemed  an  offender  againfl:  bw,  and  the  court 
efore  whom  he  (hall  be  tried  and  convi£ied  may  order  him 
I  be  fined,  imprifoned,  and  publicly  whipped,  as  in  their 
iloction  ihall  be  thought  fit.     And  all  perfons,  although 
lot  difcovered  in  fuch  houfe  or  place  as  aforefaid,  who  fhall 
nqdoy  any  perfon  in  carrying  on  any  of  the  tranfadiona 
knbidf  or  be  aiding  or  alllfting  therein,  (hall  be  deemed 
Rfpa and  vagabonds,  and  puniOied  accordingly*. 

And  if  any  perfon  ihall  be  brought  before  any  two  juf-  offendcn 
tos  and  ihall  be  conviAed  of  any  offence  againft  the  faid  ^^fud 
iftof  27  Geo.  Ill,  c.  I,  or  of  this  a£t,  whereby  he  ihall  be  vagabond! 
^ISt^ged  a  rogue  and  vagabond,  fuch  juiUces  may  order  ^^^^tt^^. 
in  to  be  lent  to  the  houfe  of  corre£iion,  for  any  time  not 
nttcding  iiz,  nor  Icfs  than  one  calendar  month,  and  until 
ie  final  period  of  the  drawing  of  the  lottery  in  refpeft 
^Atnoi  fuch  offence  ihall  be  committed;  and  fuch  pro-- 
^tedings  ihall  not  be  fubje£l  to  appeal,  nor  removeable  by 
'tfnnn  • 

,  A  mix  later  ftatute,  42  Geo.  Ill,  c.  119,  gives  import* 
at  powers  to  Scottiih  juilices,  although,  like  many  other 
tf  die  Britiib  ilatutes,  it  is  fo  worded,  as  not,  in  many  cafes, 
1^  admit  of  executbn  in  this  country. 

This  itatute  declares  all  games,  or  lotteries,  or  wheels  call*  .littlb- 
cd  little-goes,  public  nuifances.     And  perfons  keeping  any  ^<''*' 
sfioe  or  place  for  any  game  or  lottery  not  authorized  by 
kw,  ihall  forfeit  500).  and  be  deemed  rogues  and  vaga* 

■  §  37.  «»  §  40. 
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J  3-       bonds  within  fhc  meaning  of  1 7  Geo.  HI,  c.  5  ■.    OflS 
t^ATuTts.  not  proceeded  againft  for  the  penal ty,  may  be  proc 
•-.LOTT£-  againft  as  rogues  under  17  Geo.  II,  c.  5  ;  and  27  G« 
c.  I. 

The  ftatute  ®  prohibits  any  perfon  to  pay  money,  ( 

liver  goods,  &c.  on  any  event  relative  to  fuch  game  c 

tery,  or  publifh  any  propofal,  under  penalty  of  100I. 

One  juftlcc.  fenders  may  be  apprehended  on  the  fpot  by  any  one 

I^prifon-    carried  before  a  juftlce,  who  (hall,  on  the  penalty  not 

paid,  commit  them  for  6  months,  and  till  payment,  wi 

Penalty,     appeal ;  one  third  to  his  majefty,  one  third  to  the  info 

mpplication  and  one  third  to  the  apprehender.     The  provifions  \ 

Geo.  Ill,  c.  I,  extended  to  this  a£l. 

With  regard  to  public  lotteries,  then,  in  this  coi 
there  feems  to  be  no  other  regulation,  excepting  what 
from  the  revenue  ftatutes  requiring  a  licence. 

^oAMfKo      Even  in  England,  all  common  gaming  houfes  are 

iioutis.      fances  in  the  eye  of  law,  and  it  is  contra  boms  mores  t< 

by  gaming  as  a  profcffion.     So  by  queen  Anne's  aft  p,  ^ 

Twojuf-     two  juftices  may  caufe  to  come,  or  to  be  brought  b 

•*"''  them,  every  perfon  whom  they  fhall  have  juft  caufe  tc 

f>e£l  to  have  no  vifible  eftate,  profeiHon,  or  calling  to  i 

tain  himfelf  by,   but  do  for  the  mod  part  fupport  tl 

felves  by  gaming ;  and  if  fuch  perfon  fliall  not  make  il 

pear  to  the  faid  juftices  that  the  principal  part  of  U 

having  no    pcnces  IS  not  maintained  by  gaming,  they  fhall  requii 

!??"®^     him  fufficient  fureties  for  his  good  behaviour  for  12  mo 

Iiviag.  ° 

^  The  500L  18  to  be  recovered  in  ney  general ;  of  coarfe  this  pel 

die  court  of  exchequer,  at  the  fuit  of  not  recoverable  in  Scotland  at  \ 

his  majefty *i  attorney  general.     In  °  §  5* 

Scotland,  we  have  no  doubt  a  court  P  c.  14,  {  6. 
•f  exchequer,  but  we  have  no  attor- 
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ad  in  default  of  his  finding  fuch  fecurities,  (hall  commit  g^,^,^^ 
am  to  the  common  gaol  until  he  fhall  find  luch  fecurities  s^ATUTCfi 
I  aforefaid.** 

'*  And  if  he  (hall,  during  the  time  for  which  he  fhall  be 
oondy  at  any  one  time  or  fitting,  play  or  bet  for  any  fums^ 
r  other  thing  exceeding  in  the  whole  the  value  of  208. 
Kh  playing  (hall  be  deemed  a  forfeiture  of  the  recogniz- 

Fot  preventing  fuch  quarrels  as   may  happen  on   the  Quarrdft 
ccount  of  gaming,  queen  Anne's  ftatute  farther  ena£i8> 
bat  if  any  perfon  (hall  aifault  and  beat,  or  challenge  to  Beating,ftc» 
i^t,  any  other  perfon  whatfocvcr,  on  account  of  any  money  ®J  ^^^^^t 
ran  by  gaming,  playing,  or  betting,  at  any  of  the  games 
fadaid,  he  (hall,  on  conviction  thereof  by  indi&ment  or  Puniih* 
ifEnttation,  forfeit  to  the  king  all  his  goods  and  chattels  °^^^ 
bkI  perfona]  eftate  whatfoever,  and  fhall  alfo  fufier  impri- 
i)Qmenc  without  bail  or  mainprize,  in  the  common  gaol  of 
k  county  where  the  convi£kion  fhall  be  hadj  during  the 
ttai  of  two  years '. 

The  flatute  13  Geo.  II,  c.  19,  to  prevent  the  multiplicity -.not «« 
ftorfc  raceSf  another  fource  of  gaming,  dircdls,  that  no  plates  *^*^"*- 
Snatches  under  50I.  value  fhall  be  run,  upon  penalty  of 
)oL  to  be  paid  by  the  owner  of  each  horfe  running,  and  under  50L 
oL  by  fuch  as  advertife  the  plate.     Newmarket  and  Black 
iidileton  are  excepted,  where  a  race  may  be  run  for  any 
1  or  ftake  though  lefs  than  50I. ' 

I  7.  horfe  m^itch.    The  agreemeot  wis, 

I  Anne,  C.  14,  f  8.  that  each  Ihould  dart  his  mars  j  and 

■  the  cafe  of  Bidmead  and  Gale,  that  if  either  fliould  rcfuie  or  ncg-;d, 

Sco.  Ill*  an  adioa  of  covenant  he  ihoulcl  forfeit  and  piy  25 1.  to  the 

rooghc  upon  arciclei  to  run  a  bChcr.    So  that  it  was  a  matcH  fcr 

oi,  Jf.  A  a 
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itisu  ®^^  though  fuch  horfc  races  arc  lawful,  yet  it  has  beta-  ] 
sTATtf-rB9.  dcteTmlncd  that  thej  are  gamea  within  the  ftatate  of  9  Ana^  i 
c.  14,  ami  thaty  of  confequence,  wagers  above  lol*  upoa«' 
hor£  races,  lawful  horfc  race  are  illegal  ^  A  foot  race,  and  a  race  again!  i 
foot  race,  time,  hav<t  alfo  been  held  to  be  games  within  the  ftatute  of , 
againft  g^^^^ng  "•  So  a  wagcf,  to  travel  a  certain  dift;ioce  witluiti 
certain  time,  w'rth  a  poflcliaife  and  a  pair  of  horieSi  li»i 
been  confidcred  of  the  fame  nature  ^.  A  wager  for  left  thtit 
lol.  upon  an  illegal  horfc  race  is  alfo  void  and  illegals  ink 
this  ftatute  cannot  be  executed  in  Scotland,  as  the  penakjii^ 
only  recoverable  in  the  Engliih  courts  of  king's  bcBcli  wk 

•: 

95^  Mch  fide,  pUy  tr  pay:  bot  the  couU  loTe  more  than  thtt  (wn;  Vt 

pUintUT  was  to  pay  the  defendant  5I.  the  utmoft,  a  match  fat  45]. 

1>efore-hand,  as  a  confideration  to  in«  total  of  both  fumt  Hiked  did  1 

duce  him  to  make  the  match.    The  to  no  more;  for  there  wu  00 

defendant  afterwards  refufed  to  ruR  remaining  upoa  tke  5L  whidl 

the  match.    Whercapon  the  plaintiff  defendant    had   roceivtd   fnm 

brouglK  tliis  a^ion  againd  him,  for  plaiutiif,  and  had  faf^  iq  hit 

the  ajl.  and  afligned  the  breach  of  without  poflibUtty  of  lofiog  it 

covenant,  in  the  defendant's  not  dart-  thi^  match.    The  pkdiieiff*t  e 

inghi&mafe.    The  raufe  was  tried  argued,  thu  the  foai  mo  kt 

before  Mr.  Baron  Pcrrot,  who  con-  mod  manifcftly  50L  and  thatchi, 

fidcrej  it  as  a  match  for  50I.   and  di-  vancing  5L  certain  made  no  fiict 

re^d  a  ver dift  fof  the  plaintiff,  with  difference.    The  court,  as  it  tnq 

liberty  to  move  in  arred  of  judgmcnb  upon  the  cooftru^Hon  of  a  ffwt 

A  motion  In  arreft  of  judgment  was  a^  of  parliament^  took  1  fev  dqi 

accordingly  made.    And  after  fome  conilder.    After  which,  lord  Ml 

fmaU  akercatioa  whether  tfiis  were  field  declared  that  they  were  aS 

within  the  ftatutes  of  gaming,   the  opinion,  that  this  wms  a  mitc& 

mattfr  Ti'an  reduced  to  this  fingle  qucf-  50I.  though  the  fUkt§  wvre  ffw\^.  ,, 

tion,  whether  this  was  a  match  for  of  which  the  pbiptiffcomifanwlil^ 

50I.  or  for  Icfs  than  50I.  ?  If  it  was  for  and  the  defendant  aoL  that  is,  dHjf 

Icfs  than  50I.  it  is  prohibited  by  the  ftaVed  after  the  proportioo  of  dfO 

flatutc  of  13  Geo.  IT,  c.  19,  which  to  two.     Burr.  Mantf.  »43i. 
cna£l<,  that  no  match,  unlefsat  New*        t  z  BI. Rep. 706 ;  Chnftian*fl Bhdh 

market  or  Black  Ilambjcfon,  Ihall  be  B.  iv,  p.  173. 
TUB  for  any  fum  of  money  or  other        "  a  Wilf.  36. 
thing  of  lefs  value  than  50I.     For  the        *  6  T.  J^.  499. 
defendant  i^.  was  ui'gcd,  that  this  wa<        ^  4  T.  R.  t  ;  Chriilaii*^  Bhdc  ftb 
only  a  match  for  25I.  as^cithcr  party 
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[n  Scotland,  thcfcfore,  there  is  no  diftinflion  be- ,,,  J^^^ 
kcft  above  and  below  501.  ai  to  the  legality  of  borCe  sTATOTSf. 

In  Scotland, 
law  at  to 
races. 

jGUSTUS  CssAR  fometimcs  employed  lotteries  as  a  ^4. 
t  entertainments*.  In  England,  the  firft  lotterj:,  'o^ti»t 
lount,  drawn  under  the  fan£tion  of  public  authori- 
a  the  reign  of  James  I  ^.  It  has  long  been  con- 
i  one  of  the  ordinary  fources  of  revenue*  And  a 
z  of  revenue  it  is  admitted  it  would  be,  could  the 
ifles  be  ibielded  from  its  mifchiefs.  For  which 
tfr.  Colquhoun  fuggefts  various  plans  ^*  It  is  clear, 
bat  the  more  expeditioufiy  the  lottery  is  drawn,  and 
the  number  of  tickets  drawn  each  day  varies,  the 
£bially  will  thofe  evils  be  prevented,  which  arife 
daily  infurance  on  blanks  and  blank  and  pri^x. 

couptry  can  reafonably  expe£i  to  increafe  in  wealth, 
nor$  or  lefs,  experiencing  thofe  diforders  which 
naUy  engenders ;  fo  in  Scotland  we  x:annot  pretend 
hat  £tas  parentum^  ptjor  avit,  nas  protuUt  nequiores. 
kay  congratulate  ourfelves  that  we  are  ftill  (Irangers 
enormous  effefis  of  this  vice,  which  are  faid  to 
much  public  alarm  and  uneafinefs,  as  well  as 
ii£cry,  in  the  capital  of  the  empire  ;  where  of 
18  appeared  in  the  formidable  fliape  of  partner- 
^ns;  z  floating  capital  little  (hort  of  one  million 
icing  employed  in  ^<  the  carrying  on  various  ille- 
ilhments;  particularly  gaming  houfes,  (hops  for 
t  infurances  in  the  lottery ;  together  with  fuch  ob- 
liflipation,  as  the  races  at  Newmarket,  and  other 

im't  Eom.  Antiq.  p.  458.  pencet  of  our  efUbHUmient  in  Ame* 

naur'a  HiO.  Pub.  Rer.  rica  *' 

**  The  profit  was  prin-  ^  CoIqnhoun*i  Treatife  on  the  Po- 

:«ted  to  defray  the  ex-  lice  of  the  Mecropolit,  ch.  6. 

A  a  1 
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^  ^'       places  of  fafliiionable  rcfort  ^ :  **  "  fyftcms  of  ruin  and 

_     ATE  *  ^  ' 

loTTERt.  prarity,**  the  mifchicfs  whAeof  "  have  become  great  a 
alarming  beyond  calculation**."  Mr.  Colquhoun  even  id< 
tions,  that  "  another  part  of  this  capital  was  faid  to  fo] 
the  (lock  which  compofcs  the  various  faro-banks,  whi 
were  to  be  foutid  at  the  routes  of  ladies  of  fafhion  ^J* 

It  is  amufing  to  conr^pare  Mr.  Colquhoun's  chapter  c 
gaming  with  the  defcription  given  by  Tacitus  of  the  cflM 
of  this  bewitching  paffion  among  the  ancient  Germafns.  " '. 
is  wonderful/*  fays  the  hiftotian,  •*  that,  when  fober,  th« 
addi£l  themfelves  to  dice  as  a  ferious  employment,  with  fiK 
a  mad  defirc  of  winning  or  lofing,  tliat,  when  ftript  of  cvci 
thing  elfe,  they  will  (lake  at  laft  their  liberty,  ami  even  the 
very  felves  ^  ;**  Mr.  Colquhoun,  again,  fpeaks  of  it  as  n 
uncommon  for  perfons,  after  lofing  their  money,  to  pay 
watches  and  rings;  and  a  deluded  young  man  has  ba 
feen  at  laft  to  "  throw  ofl*  his  coat,  and  go  away,  lofing 
alfo  »•"  So  a  defpcrate  ra^e  for  the  excitement  which  excel 
ive  gaming  produces,  and  to  which  every  valuable  conGd( 
ation  is  facrificed,*  would  feem  to  be  equally  the  difeafe 
▼cry  favage  manners,  and  of  times  of  extreme  refinement 

^  Colqohoun,  ibid.  to  156^00!.   yearly,   and   that 

d  Ibid.    Mr.  Colquhoun  mentions  kcepcri  of  fuch  boafes,  by  meaa 

an  affidavit,  made  in  one  o£  the  fupe-  their  enormous  wealth,  bid  defii 

rior  courts  of  juftice,  which  ftates,  to  aH  proTccutions,  fome  of  them  b 

that  "  the  principle  gaming  houfes  ing  acquired  from  50   to  lOOp 

at  the  weft  end  of  the  town  have  each:  confiderable  eftates  have  b 

ftated  days  on  which  tliey  have  luxo*  frequently  won  by  them  in  the  col 

rious  dinners,  (Sunday  being  the  chief  of  one  fitting.** 
day),  to  which  they  contrive  to  get        *  Ibid, 
invited  merchants  and  bankers  clerks,        f  Dc  Mor.  Germ.  cap.  24. 
and  other  perfons  intruded  with  mo-         E  Evidence  of  John  Shepherd 

ney;  and  that  it  has  been  calculated,  trial  in  the  court  of  king's  bcadi 

(and  the  calculation  was  believed  not  gaming,  ,a9th  Nov.  1796.    SetL  ( 

to  be  over-rated),  that  the  ezpencer  quhoun,  p.  147. 
ittendant  on  fuch  houfes,  pmoanted 
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\  T  ORD  STAIR  obfcrvcs,  that,  **  at  firft,  dominion  of 

•*^  the  creatures  being  given  to  man,  without  diftinft 

foportions  or  bounds^  it  neceflarily  followeth,  that,  by  the 

'W  of  nature,  the  birth  and  fruit  of  both  fea  and  land  were 

timmm  to  aU  mankind  ...  yet  fo  as  the  ufe  and  fruit  tbere- 

^ctmuft^  in  fome  cafes,  and  mighty  in  all  cafes,  become  proper; 

u  what  any  had  taken  and  poiTeiTed  for  his  ufe  .  ^  .  apd 

much  more,  what  had  received  fpecification  from  his  art  and 

induftiy .  • .  could  not,  without  injury^  be  taken  from  him  *  ^^ 

*  Lord  Scair,  B.  ii»  t.  i,  p.  lUt.  ncca,  **  Equeftria  omnium  equitam 

Ib  mnftracion  of  the  fame  idea  of  the  Romanorum  funt.  in  illis  tamen  locus 

^pD  of  property  from  occupancy,  a^cus  fit  propriui,  quern  occupavi^** 

Cratiiit  ^ootca  the  expreflion  of  Sc«  (De  beneficiis  vii>  c.  la.) 

Aaj 
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or,  in  the  words  of  Mr.  Locke,  **  though  the  things  of 
ture  are  given  in  common,  yet  man,  by  being  mafter  of 
felf,  and  proprietor  of  his  own  perfon,  and  the  adlions  o 
labour  of  it,  had  flill  in  himfelf  the  great  foundation  of 
perty  *.  The  fruit  or  venifon  which  nourifhes  the  wild  Ini 
who  knows  no  inclofure,'and  is  ftill  a  tenant  in  common,] 
be  his;  and  fo  his,  that  another  can  have  no  longer  any  1 
to  it  before  it  can  do  any  good  for  the  fupport  of  his  I: 
God  gave  the  world  to  man  in  common,  but,  fincc  he  ga 
for  their  benefit,  he  gave  it  to  the  ufe  of  the  induftrioQS 
rational . .  •  The  law  man  was  under  was  rather  for  ap 
priating.  God  commanded,  and  his  wants  forced  hii 
labour.  That  was  his  property,  which  could  not  be  t 
from  him,  wherever  he  had  fixed  it  *." 


That  permanent  and  abftradi  relation,  indeed,  w 
conllitutes  our  idea  of  property,  would  not,  for  fome  t 
be  well  underftood.  Qn  the  contrary,  "  in  thefc  firft  s 
there  wa6  no  property  diftinfi  from  lawful po/Mton,  not 
of  moveables,  but  alfo  of  parts  of  the  earth ;  for  when 
fcflbrs  removed  from  the(e  parts,  they  ceafed  tb  be  tl 
;jnd  became  the  next  pofTciTors;  and  therefore /y^^ybi 
calleth  ibem  poffejjions,  withomt  mention  of  any  other  pr^en 

Thus,  then,  the  exclufive  appropriation  of  fuch  thii^ 
are  exhauftible — as  are  adapted  for  man's  purpofes-— an 
improveable  or  produced  by  his  induHry,  becomes  jufl 
neccflary. 

II.  Sir  Thomas  Craig  ^,  as  well  as  Ueineccius  ^,  fi: 


*  Locke's  Works,  Vol.  ii,  p.  177.  by  lord  Karnes,  in  hit  hiflorica] 

b  Ibid,  p.  174.  on  property.     (Law  tradt,tr. 

^  Ibid,  p.  176.  *  De  Fiudis,  Lib.  i,  dig.  x^.  I| 

d  Stair  In(l.  B.  ii,  t.  i,  §  I,  p.  i65.  f  Inft.  Lib.  ii,  tit.  Z. 
This  idea  is  enforced  and  iUuftrated 


Ca.L  .Q^PROPJtuTy.  3f$j 

Gam'  gmeni  imngcment  of  things,  as  either  dii^nij»$ris^      |  % 

A-  •-     r 3.  t  ...«-•        ^ B     ^*  DIirui#| 

09  TJi'fr^ 


ibt «,  £cied ;  or  tmmamjuru,  that  it,  fecalar <^.  ''''''*'^ 


FRor£RLT  fpealdog^  <<  we  have  no  confccmtion  of  things,  — sacri 

Gace  the  Reformation  ;  yet  feme  things  have  a  relative  fane- 

ciiyi  and  io  fall  not  under  commerce ' ;"  fuch  as  churches, 

Ulf  of  churches,  communion  cups,  and  other  things  deftin- 

ed  to  £Kicd  pnrpofesy  and  which  cannot  be  applied  to  pri- 

nte  cr  fecular  ntcs  ^.     Sir  George  Mackenzie,  after  the 

dfill|n%  ftilcs  church-yards  religious.     Any  fpot  of  ground 

ikre  a  hnman  corpfe  was  buried,  was,  by  the  civil  law,  for  Buryiog; 

€fer  exempted  from  commerce*    But,  with  us,  a  man  may 

barf  his  dead  within  his  property,  and  fuch  burying  ground 

aatinuea  juris  privaii^  and  fo  paflcs  in  a  fale  to  the  pur- 

dufer,  as  part  of  the  lands  within  which  it  lies*     '^  As  for 

'  wr  oommon  burying  places,  decency  requires  that  thefe^ 

vken  they  are  no  longer  to  continue  fuch,  ihould  be  fe- 

fKftered  from  the  ordinary  ufes  of  property,  till  the  remains 

of  the  bodies  there  interred  (hall  have  returned  to  their  ori- 

SouE  sure^  fiwm  their  nature,  incapable  of  appropriation,  HumaLi 

jurii. 

^iMi^^HeSififimenrvm:  vrher^  Thouf^h    churches    £aU    not    under 

tfjaftyuaa,  Pr.  IiiiL  J^  r4r»umdivi'  commtrce,  becaufc  a  church  is  the 

/■VfConfiden  rf/yo^rai  at  a  fubdivi-  houfe  of  God  himfcif,  the  heritors 

^  of  ret  nullius,  and  other  inhabitants  of  a  pariih  may 

*  3ir  George  M*Kensie»  loft.  B.  ii,  ncvcrthclela  acquire  a  quoji  property 

1 1,  { 4.  in  the  ieacs  of  a  church,  or  in  part  of 

' "  Yet  our  law  allows,  in  certain  its  area,  limited  to  the  fpccial  purpofc 

pCNi  churches  to  be  removed  from  of  attending  divine  fcrvice,*'     (Erik. 

OK  place  to  another;  and  the  bells  B.  ii,  1. 1,  f  8.) 

ofdiurches,  and  communion   cups,  S  Erik.  |3<  ii,  t.  2,  §8.    Accord- 

vben  they  become  unfit  for  fervice,  ingly,  it  has  been  found,  that  the  mi- 

to  be  melted  down,  or  (old  by  the  niRer  of  the  parifb  is  not  entitled  to 

Urk  ieffion,  with  confent  of  the  he-  pafture  his  cattle  in  the  church-yard, 

ritori  of  the  pariih,  and  the  price  Dec.  2,  1798,  Hay  agtinfl  VViiliam- 

applicd  cowatd»  purchaling  otheii.  fon.    Fac  Coll 

A  a  4 
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i%>      as  the  ail)  <^  becaufe  all  men  everywhere  muft  necefiari 
ijfTMiNo*."  breathe  it  *»  •/'  running  waters,  "  becaufe  they  have  1 
**  bounds  * ;"    and  "  the  vaft  ocean,  as  to  navigation  as 
**  fifliings,  which  arc  the  only  ufes  thereof '^•" 

^NEGA-  Things,  whether  animate  or  inanimate,  which  may  h 
TivE  COM-  come  thp  exclufive  property  of  any  perfon  by  occupancy,  a 
Pearls.  ^^^^  ^^  ^  ^°  negative  cwnmunion.  Such  are  *'  pearls  indo 
Pebbles.  ^^  ^^  (hells,  or  pebbles  caft  on  the  (hore,  which  belong  to  tl 
perfon  who  finds  them ;  fuch  are  (under  jfome  excepticAs  1 
Wild  aoi.  be  mentioned  by  and  by)  wild  beads,  fowls,  or  fiihes,  wbk 
''**^  become  the  property  of  the  perfon  who  firft  feizes  them' 

But  even  thofe  ufes  of  things  which  are  deftined  for  pe 
petual  community,  may  be  rendered  more  eafy  or  fecur^  i 
labour  or  expenqe  \  for  which,  therefore,  thofe  who.  m 
thence  to  derive  any  benefit,  may  juftly  he  required  to  mal 
compenfation. 

In  the  torrid  regions,  where  one  difcovered  atid  fecured 
well,  it  was  underftood  to  be  his  property,  even  at  a  peri 
of  fociety  when  land  continued  (till  in  its  original  comQ 
nity°.  If  a  ftate  be  at  the  expence  to  build  fortified.b 
bours,  or  to  clear  certain  feas  from  pirates,  it  may  jd 
infift  on  a  proportionable  remuneration  from  all  traders  ^ 
fhare  the  benefit.  Sometimes,  too,  things  which  are  cc 
mon,  as  the  fea-ihore,  harbours,  navigable  rivers,  cannot 
ufed,  without  at  the  fame  time  ufing  the  contiguous  la 
yrhich  is  property.     Hence,  therefore,  and  indeed  for  d 

« 

h  Stair,  Inft.  B.  ii,  L  i,  §  5. 
i  Ibid.    So  Ovid  : 
^uid  f>robUfeth]^aquisf  ufut  communis  aquarum^ 
JSfcc  fait m  prtpr turn  natura,  nee  aera/Leiti 
Nee  tenuis  undas.     Ad publiia  munera  vetti,     (Met.  L  6.) 

k  Ibid.  1  rxflt.  B.  ii,  c  I,  §  10.  »  Gen,  ch*  v. 


Of  pROPERTt,  369 

fncc,  the  governments  of  the  refpcftive  countries       §  •'^• 
f  have  a  controul  touching  the  ufe  that  is  made  of  or  thinoa 
J8 }  which,  therefore,  are  termed  public  °.  -^pubwc 

;  puhKe  things  are  reckoned  the  feas,  which  wafh 
of  any  ftate.  Hence  the  king's  fovercignty  in  the 
IS  ^.  So  a  ihore,  which,  in  the  civil  law,  is  ex- 
9  be  fo  far  as  the  greateft  winter  tides  do  run, 
maft  be  underftood  of  ordinary  tides,  and  not  of 
nry  fpring  tides '"),  to  that  extent  is  public,  fo 
lay  be  ufed,  either  for  navigation,  or  the  protec- 
ade^  or  the  defence  of  the  (late ;  and,  by  our  con- 
[licCj  proprietors  who  border  on  the  fea  inclofe,  as 

orge   Mackensie  defines  definition, «  rivers,  liarbonrsf  and  the 

to  be  thofe  which  <*  are  right  offilhing.*'    Now,  on  the  one 

7  to  a  nation  or  people.**  hajad,  it  is  notorious,  that  all  the  na- 

1,  is  the  moil  ufual  defi-  tive   inhabitants  do  not  enjoy  tliis 

gthe  civilians.    Yet  the  right  of  fifhing;  and,  on  the  other 

non  feems  to  lie,  not  in  hand,  a   foreigner,  from  ^honi  no 

ir^,  but  in  the  property  reafonable  ground  of  danger  is  ap- 

tikeJUiti  which,  on  the  preheuded,  is  entitled  to  the  ofe  of 

•ay  controul,  and  limiti  (^<^  harbour,  to  fail  up  the  river,  and 

,  the  native  inhabitants  in  to  travel  on  the  high  roads.    To  pre- 

eof,  mod,  as  we  (hall  fee,  vent  him  would  be  an  adb  of  arbi- 

viooa  inllances;  and,  on  trary  power,  not  more  reconcilable 

ssther  can  juftly  nor  rea.  to  juflice  than  in  the  calie  of  a  native. 

ode  foreigners  from  the  Accordingly,  while  Mr.  Erflcinemcn- 

bereofy  unlefs  particular  tions  highways  among  other  eiampks 

»  reader  it  neceifary  to  of  public  tliings^  lord  Stair  fays  ex- 

eordingly,  Mr.  Erikinc,  prclsly,  "  ways  and  paffages  in  land 

defed,  addSf   **  and  to  ^'^^  common  to  a//,  and  may  not  jufU 

era  to  whom  it  allows  the  h  ^c  rcfufed  by  one  nation  to  ano- 

adc."     (B.  ii,  L  I,  J  4.)  th. r."     (Inft.  B.  ii,  t.  i,  5.) 
s  giK  of  the  dcfcription        ^  Indeed,  the  famous  controverfy, 

property  and  power   of  mare  liber um  an  mare  claufum^  refolvcs 

:oatroul  in   the  govern-  into  a  queftion  of  majus  aut  minut, 

IOC  io  any  diftin^on  be-  Even  the  Dutch  jurifconfults  do  not 

res  mod  foreigners  as  to  deny  the  legitimate  appropriation  of 

BJ«yinent  of  the  ufe,  ap-  creeks,  and  (mail  corners  of  the  fea. 
the  very  examples  which        P  Siaiii  B.  ii»  1. 1}  {  s* 
fmcJBptiicgiica  of  his  owa 
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S  •^-      their  own  property^  grounds  far  within  the  Tea  mark  ^.  S 

or  THINGS  alfo  public  rivers,  by  which  writers  generally  underftaii 

— poiLjc.  navigable  rivers,  or  thofe  on  which  floats  may  be  carried  i 

navigable  rivers  ^  \  or,  perhaps,  any  river  which  is  beneficis 

to  the  public,  by  affording  a  conveyance  by  rafts  for  co^ 

modities  to  the  fea  %  wherein,  therefore^  no  building  or  in 

^  Erik.  B.  ii,  t.  6,  }  17.    And  pref.  quarrel,  or  onj  mlicr  thing  to  I 

^alfour,  concerning  the  flood  mark,  awin  profit  or  coxnmoditle  witl&i] 

obfcrvcs,  •«  It  19  leafym  to  ony  nia-  flude  mailE  of  the  fea  IpinMK  t 

riser,  mailer  of  (hip,  or  ather  perfoun,  faidis  liodk,  except  he  qulit  A||| 

to  louie  or  laiden  bis  ihip,  or  boat,  ye  utbtr  he  Jpecialile  urftft  xtitiUi 

and  lay  or  place  the  ikmio,  or  feftin  JaUfoodmmrk^  als  weill  at  without] 

hit  anchor  within  ye  flood  mark,  in  famin.     29th  July  1500.    The  fll 

all  partis  of  this  realm,  but  impcdi*  againft  the  Laird  of  Scafield.'*    (ft 

ment  or  obilacle  to  be  nude  to  him  i*  firik.B.  ii,  c  6,  §  jy. 

yairaoent  be  ooy  perfoun;   hot  he  i  Sir  James  Grant'againil  the  M 

.-nay  do  nane  of  ye  premilTcs  outwith  of  Gordon,  9th  March  1781.   H 

ye  flood  mark  in  ony  man's  landis,  river  9pey  is  navigated  by  rafts,  m 

poiTeifions,  or  heretage,  except  he  do  the  inhabitants  of  the  adjacent  coM 

ye  famin  with  licence  and  good  will  try  have  for  aees  made  ufe  of  it  6 

4th  Jnly  X49S,  At  Meldrum  of  Segie,  conveying  downiyards  to  the  iea  thi 

^ontn  Burgh  of  Cowper,  i  t.  c.  98.  timber  and  other  commoditio.   H 

(Sea  Lawis,  c,56,  Pradics,  p.  616.)  duke  having  interrupted  the  iiaii|| 

**  It  is  leffum  to  all  our  foverane  tioo  by  foou:  eredions  of  cniifaft 

iordis  liegecs  to  ufe  and  excrce  ouy  his    falmoo    flfliing,    lome  a^iOi 

induftrie  within  ye  flood  mark  of  ye  heritors  brought  a  proceia  «f  k 

fea ;  quia  ufus  Jittaris  efi  twmmunit  om^  clarator,  concluding  to  have  it  fMi 

Htwrn.      And  thairfor  gif  ony  man  u  that  they  had  a  right  at  all  te 

has  ocy  laadia  lyand  adjacent  and  to  fend  floats  of  timber  down  4 

contigne  to  ye  ica,  he  may  not  ilop  river,  and  to  the  navigatioa  dM 

nor  mak  impediment  to  ony  pcrlbuo  of,  in  every   way  of  whkh  it  H 

to  gather  wilkis,  cockles,  limpetcis,  capable,  and  to  have  every  obM 

snofcles,  and  uther  fmall  iiih,  or  bait  tion    to    this   right  rcaunrcd;  fl 

for  taking  of  fiih,  upon  ye  fandis  or  that  the  duke  of  Gordon  flioiiAl 

craigis  within  ye  flood  mark  foir-  obliged  to  remove 'all  dikeit  kfli| 

anent*liis  landis.     a4th  May  1549,  ^<^  other  bulwarks    impediag  I 

the  Town  of  Craill  againft  GreiUl  navigation,  and  ihould  be  petiUtt 

Meldrum,  i  t.  c.  680."    (Ibid.)  from  ereding  foch  for  the  bum 

«<  Na  man  havand  landis  perten-  The  learned  reporter  fayat  *  1 

and  to  him,  lyand  adjacent  to  ye  fea,  court,  in  giving  their  opioMn^  1 

may  mak  flop,  troubiU,  or  molcft  ye  not  feem  to  regard  the  iliWiiMiiiti 

kiog,  or  his  lieges,  to  win  (Unes,  twixtpab%wa«r%aUe,aod|«li 


vpCtda  it  aRbwaUe  * ;  and  highways  and  bridges/ which,      4  S* 
Ae  £uBC  reafeiij  the  king  t:annot  demoHQi,  unlefs  t^ntt  Tamoa 
fttt  flud!  become  ncceffinry  for  the  public  fafety,  in  cafe  —"»"«• 
boftik  inrafion,  or  other  fnch  exigency  "• 


MlMOtA. 


rr  the  lung  aiay^  by  a  fpecial  grant,  transfer  the  right  -^mEaAtiA 
pnUic  ferry  or  a  free  port :  the  grantee,  on  the  one  "'""" ' 
,  hanng  right  to  iery  anchorage,  fhore  dues,  and  other 
eeafbnable  impofirions ;  and,  on  the  -other  hand,  being 
I  tb  keep  boats  for  the  accommodation  of  the  public, 
he  harbour  in  fufficient  repair.  In  like  manner,  the 
1  can  grant  a  right  to  the  wreck  or  fea-ware  and  feu* 
I  witfam  the  fea-matk^;  or  a  right  to  a  muflel-fcalp, 
'  in  the  fea  or  public  rivers  ^  -,  the  patrimonial  advan- 
which  arife  from  fuch  tights  being  confidercd  as  regalia 
8,  Such  ^o  are  forefts,  woods,  and  parks,  (or  large 
1  of  ground  where  deer  have  been  in  ufc  to  be  kept « ;) 

Thej  confidercd  a  river,  by  gatron  of  a  public  river.**    Obferved 

the  produce  of  the  country  on  the  bench,  *•  every  heritor  througli 

le  tranfported  to  the  fea,  to  be  whofe  lands  a  public  river  runs,  has  a 

ic  benefit  entrofled  to  tbg  kimg  right  to  all  the  ordinary  ufes  of  it, 

p  firiTM,  fir  tb*  beboitf  o/*  bis  but  the  channel  is  juris  puhUd,    The 

tM  gtmralj  xubicb  nuU  tuUber  crown  may  give  a  right  of  falmon 

•  Mv«y,  mor  abridged  by  bhn ;  filhing,  but  it  can  give  no  right  of 

at  thf*  tranfportation,  as  the  placing  any  permanent  obftrudion  io 

■d  primary  uie  of  the  river,  if  the  channel.  The  crown  may,  indeed, 

Mdbk  wt^  the  cruive  fiihingi  under  certain  regulations,  and  which 

fkirvaii  over  it.     They  were,  are  intended  partly  for  the  benefit  of 

frnM>  t«fy|g  of  opinion,  that  the  heritors,  grant  a  right  of  cruives.** 

tfjkca  were  not  incompatible.  This,  however,  is  to  be  confidercd  as 

anulooily  ufed,  and  therefore  >"  exception  from  the  common  law. 

led  to  fix  certain  reguktions,  (F^c*  Col.) 

Of  to  which  they  were  to  be  "  Erik.  B.  ii,  t.  6,  §  17. 

^M  *  15th  June  1769,  magifiratei  of 

Jamet  Colquhoun  agwnft  the  Culrofs  againft  the  carl  of  Dimdonald. 

Montrole  andthemagifirates  ^    ^th  July  1764,  Sir  Ludovick 

ib«tcii,  iifi  December  1793,  Grant   againik   Rofs   of   Kilravock. 

,  «  DO  length  of  poflcflion  can  (Lord  Kaimes*  Sel.  Dec.  21S.) 

!c  any  obftruaioA  to  the  navi-  '  ^rflc.  B.  U,  tit  6,  $  14. 
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S  >      and  falmon  fifliings  which  are  not  carried  hj  charter  ^ 

THiwGs  ^'  out  anexprefs  claufej  but  the  falmon  thcmfclves,  like  o 

-«^puBLic.   game,  belong  to  the  catcher.     Large  whales^  and  fuch  1 

j7i"oila"*  ones  as  may  not  be  drawn  from  the  water  to  the  nc 

part  of  the  land  on  a  wain  with  Gx  oxen,  belong  to  the 

as  royal  fifhes^.     So,  in  like  manner,  treafures  hid  u 

ground,  ftraycd  or  waif  cattle,  if  no  owner  appear  wid 

Trcafurc.    year,  belong  to  the  king,  or  to  the  iheriflFas  his  donator :  wi 

Wreck.       goods,  that  is,,  whpre  the  wreck  has  been  fo  total,  that  nc 

ing  creature  has  efcaped  alive  ^,  fall  under  the  rights  oi 

miralty. 

— XB8  DNi-  Ii£S  untver/Itatiff  which  our  writers  take  notice  of 
▼BR81TA-  ^^  civilians,  are  things'  proper  only  to  a  corporation  or 
or  trading  company;  as  town  houfes,  market  places,  &c 
Such  is  the  more  general  claflification,  which  may  here 
fice,  without  purfuing  things  (as  poflefled  by  indifidi 
through  their  various  other  defcriptions,  fuch  as  heril 
and  moveable,  ui^b^n  and  rural. 


*  Leg.  Forrcftaxom,  §  17.    But  no  re^ed  to  command  the  confUb 

whales  have,  for  at  lead  a  century  fununon  as  many  men  ai  flu 

paft,  been  claimed  cither  by  the  king,  thought  neceffary  for  the  affiih 

or  by  the  admiral  ^is  donatary,  but  ^^  ^^P* 

fuch  as  Were  of  a  fize  c  ^nfidcrably  A   vcffcl   was  lately  ftrand 

Urgcr  than  that  there  dcfcribcd.    17  Orkney.    An  agent  for  the  0 

Ed.  II,  c.  II.  ^'*'  taking  mctfurci  for  feOii 

b  This  right  has  feldom  been  ftrid-  ca»"go-    The  vice-admiral^lept 

ly  enforced;  the  property  is  rcftored  tcrdided  him  from  doing  fe. 

to  the  owners,  claiming  witliin  a  rca-  ^ ^"f^  of  fcffion  found  the  wbol 

lonable  period,  and  paying  a  falvagc.  ceedmgs  of  the  faid  vice-adm» 

In  the  cafe  of  ftranded  velTcls,  it  is  procurator  fifcal,  tending  toob 

the  duty  of  julUcc*  of  peace,  and  all  the  fale,  were  illegal  and  imwt 

/>ther  magiftrates  and  officers  of  the  cd,  and  found  the  defiender  i 

law^  to  give  their  affiflance  in  faving  quently  liable  in  damages,    zi 

and  protedting  the  veflcls  and  car-  1805,  Coumey  againft  the  tk 

goes  for  ^ofc  intcrefted  therein,  un-  miral  of  Orkney  and  Shethtt 

dcr  abundance  of  (latutcs,   a&  adls  vice-admiraUdepate»   and  the 

13  Anne,  fefll  a,  c.  iS;  4  Geo.  I,  c.  curator  fifcal. 

12;  %6  Geo.  If,  c.  ig.     They  arc  d  *  4 
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\  IGHTS  in  commoiii  as  matres  di/cordiarumf  «re  no      §  t. 

IM  OBI 
ERAL. 


L     favourites  of  the   Scottifli  law,   which,  indeed, '"  °*'** 


^les  chiefly  to  diflblve  them,  and  feparate  the  interefts 
[victuals.  The  wife  and  falutary  expedient,  fo  happily 
1  for  attAining  this  object  in  the  cafe  of  landed  pro- 
poffrfltd  in  commonty,  will  come  under  our  view 
J  other  mcafures  employed  for  the  improvement  of  the 
7.  Here,  however,  it  may  be  proper  to  take  notice 
:h  rights  and  obligations  as  obtain  in  thofe  inftances, 
:  the  community  docs  not  admii  of  being  feparated  and 
red. 

Where  the  difierent  floors  of  the  fame  tenement  be-  ^.  5  *•    ^ 

TENEMtNl 

ID  different  proprietors^  "  the  houfe  cannot,  be  faid  to  vtith  dif- 
r  a  fiill  or  complete  dJvifiOn.    The  proprietor  of  the  "oo"»e. 
ndofloor  is  bound,  merely  by  the  nature  and  condition  longino 
Npn^l^erty,  without  any  fervittide,  not  only  to  bear  the  rsRENT 
(U  of  die  upper  ftory,  but  to  repair  his  own  property,  'Rop«'k- 
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Ttif /-       ^^^  ^^  "^^y  ^^  capable  of  bearing  that  weight ;  for,  in  dtft 
MKNT        cafci  as  the  roof  remains  a  common  roof  to  the  whole,  ud 
'  the  area  on  which  the  boufe  (lands  fupports  the  whoki  t 
communication  of  property  neceiTarily  arifes,  by  which  (k 
proprietor  of  the  ground-ftory  is  obliged  to  uphold  it  for  dx 
fupport  of  the  upper,  and  the  owner  of  the  upper  moft  up- 
hold that  as  a  roof  or  cover  to  the  lower  *.**    Where  dil 
property  of  the  higheft  ftory  is  divided  into  feparate  gantd^ 
»mong  the  different  proprietors,  each  proprietor  mufti  tf 
this  rule,  uphold  that  part  of  the  roof  which  covers  his  oil 
garret.     But  "  proprietors  of  upper  (lories  of  a  teneoMil 
have  not  an  implied  fervitude  on  thofe  below,  to  -the  cBtBt 
Alterationi.  of  preventing  the  owners  of  the  laft  from  making  fuch  ahcfi 
ations  on  their  refpeflive  parts  of  the  wails  as  do  not  Oh 
danger  the  red  of  the  building ''." 


rATIR* 


{  3.  in.  The  moft  diflicult  and  important  queftions,  tOQdai| 

common  rights,  occur  in  the  ca(c  of  rivulets  and  ftitaofi  | 
which  the  different  proprietors,  through  vfhoQ:  grounds  tini 
pafs  in  their  courfe  to  the  fea  or  to  (bme  public  river^  hMI 
a  common  property  or  intereft  ^  ^ 

y 

If  the  river  divide  the  properties  of  different  parfiuUi  M 
one  proprietor  cannot  divert  any  condderabk  portion  of  ^ 
without  the  confent  of  the  other**.  ^ 

^  Stftt.  6.  ii,  c.  7,  $  6.  ground  donf,  hj  whom  thcf  1^ 

b  Robertfofi   apiinll   Ranken,  3d  made,  was  found  liable  io  dainigM| 

March  2784.  the  proprietor  of  the  upper  ftoRf;; 

The  alteration  in  this  cafe  was,  ^  As  to  the  polluting  of  niarij|| 

flriking  out  fome  4oom  and  windows  water,  hcfiipr^^  F^  99* 

in  the  ground  ^oor,  which  the  dean  d  This  hat  hfcn  ofttt  deciiMd 

of  guild  found'could  be  done  without  particularlj  in  the  cafe  of  HaHM 

any  danger.    But  10  ^  bte  cafe,  Mur-  of  Weftbum,  which  haa  slwtp  ill 

ruy   againfk    Watt,    fumtner^fcflion  held  ai.  a  leadSogf  dociion.            "j 

^8p5,  where  the  alterations  were  at*  "  A  few  miks  above  GfUSpi^jk 

rendc(i  with  riik,  and  had  occafloned  Clyde  feparates  Mr.  liamiltQO*afl| 

,  ftoti  ia  tha  walls  the  owner  of  the  of  We(lburnlroRiMr.I>iitiIop*»fii 
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f  the  lame  perfon  is  proprietor  of  the  crouads  on      is- 
»  of  the  riveri  he  can  change  its  channel  as  he  propirtt 
provided  he  reftores  it  to  its  old  channel  before  it  — ^^t". 
e  ground. 

fuperior  proprietor  cannot  take  away  any  part  of 
r  fo  as  to  make  the  run  lefs  when  it  enters  the 
f  the  inferior  proprietor.  Howerer,  as  mueh  wa« 
t)e  taken  from  a  rircr  by  a  pipe  as  can  be  ufed  by 
y  and  cattle  ^ ;  but  <*  not  fo  much  as  to  fopply  a 


f  » 


lot  lawful  even  to  Interrupt  the  natural  courfe  of  a 

coUe&tng  the  water  in  a  refenroir,  and  allowing  it 
lown  at  intervals ;  although,  upon  the  whole,  the  ^^^^^  ^ 

ir  I.      •    r    •  •  L  the  water 

of  water  pamng  to  the  inferior  proprietor  be  not  not  to  be 
id.  The  latter  is  entitled  to  complain  of  the  mjury  ^^™P'- 
is  by  its  being  made  to  flow  to  him  unequally  '• 

.    Above  Mr.  Hamilton**  emnknis  as  the  riTer,  alter  the  pro- 

tenHiikc  nmt  acroft  the  pofed  operatioofy  will  fttll  be  much 

which  two  oppofite  mtlia  more  than  fufficient  for  every  par- 

1  with  water,  one  of  them  pofe,  both  of  utility  and  pleafure, 

to  Mr.  Donlop;  but  the  The  lord*  fufpended  the  letters,  5  th 

It  fopply  both  rettnn  into  March  1793,  Hamilton  tmtra  £ding« 

iiarc  it  icaches  Mr.  Haoiil*  ton  and  Company.'*     (Di^.  Vol.  ir, 

rty.    Edingten  and  Com-  tit.  Property,  p.  175. 
laled  Mr.  Onnlop*s  mill,        ^  24th  Nov.  1791,  Ogihry  againft 

ed  to  ^enlarge  the  canal  Kincaid,  Did.  Vol.  iv,  t.  Property, 

Mr,  fo  at  to  bring  aboot  a  p>  1 75* 
t  leaft  a  very  leonfiderable        ^  Ibid. 

I  river**  watfr,  to  tnra        t  Sir  W™.  Millar  againft  Gordon, 

sfigilie*,  which  operation  March  10,1804.  "The  river  Ayr  runs 

f  the  ftream  fb  diverted  through  the  park  and  pleafure  grounds 

tft  Mr.  Hamilton's  pro-  of  Barik!mming,fttpplying  with  water 

thgft  operations  Mr.  Ha-  two  mills  on  the  efiate,  the  one  by 

Dll^t   m   fufpenfion,   and  means  of  a  loofe  parapet  of  llotte 

:  witfaont  ItU  confent  no  thrown  acroft  the  river  a  little  below 

river  could  be  diverted,  its  jundfcion  with  a  ftream  called  the 

the  oppoiition  !»  entirely  Lngar;  and  the  other  a  flax  mill,  by 
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3  dam  conftnided  £airther  up  the  ri-  nipted  benefit  and  enjojme] 

ver,  and  before  the  confluence  of  the  whole  of  the   water   of  t 

two  ftream^  f<iid  risers  of  Ayr  and  Loga 

About  two  mijes  above  Barflcim-  ufes  to  which  an  heritor  i 

niing  mill,  upon  the  ^ftate  of  a  neigh-  fully  employ  the  water  oi 

bouring  heritor,  thfcfe  hkd  been  for-  which  runt  through  his  la 

merly  a  torn  mill,  which  many  years  particulary  for  the  ufe  of 

ago  was  converted  into  a  cotton  ma-  mill  of  Barikinmiing  accordi 

nufaSory,  and  the  original  dam  was  and  wont ;  and  that  the  prof 

lipon  that  occaiion  confiderably  en.  tht  cotton -work  had  no  rigl 

larged,  on  account  of  the  additional  whatfoever  to  make  any  ro 

fnpply  of  water   neceflary   for   the  refervoirs,  or  other  ofitu  tm 

machinery...  And,  in  the  year  iSoi,  for  the  purpofes  of  divertl 

there  was  conftrudled  a  large  refer-  reding  and  detaining  the 

▼oir,  occupying  an  acre  of  ground,  the  river,  and  keeping  the  fi 

for  the  porpofe  of  accumulating  the  med  up,   and  thereby  fto 

water  during  the  night,  when  the  courfe,  and  preventing  th 

flream  in  iti  natural  (late  was  infuffi-  for  a  time,  from  returning 

cicnt  for   fupplying  the  machinery,  ordinary    and    accuftomed 

The  water  was  thus  colledltid  and  let  th  tough  the  purfuer*s  prope 

out  as  found  ncceflary,  fo  that  even  in  being  fo  found  and  declarei 

a  dry  feafon  there  was  a  regular  fupply  proprietors  ought  and  flioii 

for  the  purpofes  of  the  manufacSlure.  cemed  and  ordained  inftan 

But  while  the  water  was  accumuhr-  moIiHi  all  fuch  refervoirs 

ing,  no  part  of  it  was  allowed  to  pafs  already  made*  and  ■  ihould 

down  the  channel  of  the  river.    Wirh  hibited  and  difcharged   fr 

the  view  of  obtaining  a  ftill  farther  after  making  any  reiertoir 

command  of  water,  the  proprietors  o/fus  maHvfa&um,  whereby  t 

of  the  cotton.work,  in  the  year  1 802,  of  the  river  may  be  diverte 

^ere  proceeding  to  conftrud  ano-  bed  for  a  time,  or  detain^ 

ther  ^refervoir  of  larger  dimenfions,  reded  in  its  bed,  and  prcve 

which  would    have    been  attended  continually  returning   tlia 

with  the  fame  effcd  in  a  dill  greafcr  running  therein,  through 

degree,  when  the  proprietor  of  Bar-  fuer*s  property,  with  its  * 

(kimming  raifed  a  fummons  of  de-  accuftomed  current,  accovd 

clarator  againd  the  company,  coo-  immemorial  ufe  and  woa 

eluding,  **  That  the  purfuer  hasj  gi  benefit  and  ufe  of  the  pull 

virtue  of  his  rights  and  infeftmetttt,  in  all  lawful  particiilart  1|p 

and  poficflions  for   time  immcmor*  and  efpecially  for  the  ofe  c 

ial,  good  and  undoubted  right  and  mill  of  BariktmnuD^   ii| 

title,  to  the  full,  free,  and  unintcr^  coming,**  &c»  \; 
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(kdnancl  or  ahent  of  the  riTcr,  or  carry  on  any  otber  oper*      ^  3- 
idop,  fo  as  to  make  the  water  regorge  either  upon  the  fupe- 
br  proprietor  or  the  proprietor  of  the  oppofite  fide  ^. 

It  has  been  *^  found  lawful,  howeyer,  to  build  a  fence  by 
e  fide  of  a  riTer,  to  prevent  damage  to  thcLground  by  the 
Cfflow  of  the  river,  though  thereby  a  damage  ihould  hap- 
n  to^  the  **  neighbour,  by  throwing  the  whole  overflow  in 
M  €t  flood  upon  the  oppofite  fide  ^" 

In  compluning  of  fuch  illegal  ufes  of  water,  it  is  not  ne- 


Ae  cont  (ajth  Not.  2803}  Wing  procefs  for  having  the  dam-dike  de* 

Urf,  from  the  ftttcmeots  on  both  moliihed.    Urged  for  the  defender, 

li^  thtt  tbt  operatMMU  of  the  do*  that  at  he  had  done  a  lawful  a4^,  the 

ifai  uaA  be  attended  with  preju-  purfuer  was  not  entitled  to  complain 

■lathe  infierior  heritor,  pronounc-  of  an  accidenul  damage,  efpeciallj  at 

lAefclbwing  interlocntor:  it  could  be  remedied  b^  railing  the 

*  lipela  the  deicncei,  and  find,  piirfner*t  mill-wheel  fomerwhat  high- 
MB,  ad  dtclare«  in  tennt  of  the  er,  which  the  earl  offered  to  be  at  the 
M;  fiipcrfeding  extrad  till  the  3d  ezpence  of  doing  for  him.  The  lords 
ktm,  dij  in  May  next ;  and  fur-  found,  that  the  defender  could  not, 
iffi  pnliftit  the  defendert  from  without  confent  of  the  purfuer,  build 
■after  nfing  any  telenroir  or  other  ^  dam-dike  acrofs  the  river,  fo  at  tQ 
"-tmrnrnftfium,  Trhrrrhy  thr  ftrmm  ^^^^  ^^^  water  redagnite  on  the 
lAirifer  may  be  diverted  from  the  waygang  of  the  purfucr't  mill,  or 
tf  fara  ume,  or  detained  or  arreft-  thereby  hurt  the  going  of  the  null- 
I  ■  isi  bed,  and  prevented  from  v*»cel  in  the  way  it  ufcd  to  go  for- 

mnning  therein  through  "^'^T  '•  ^"^  '^""**»  ^^^^  *^«  purfuer 

r'a  property ;  and  allow  an  i*  ^^  obliged  to  alter  or  fuffcr  any 

dcaen  to  go  out  and  be  ex-  alteration  on  the  form  of  his  mill; 

tltd,  far  pving  immediate  effcd  >°d  they  ordained  the  dam-dike  to  be 

lispcalubition."    Fac  ColL  ^^^"  ^°^"  ^^  ^^^  ^  it  occafiont  a 

*  ne  cirl  of  Eglinton  ercAed  a  rcAagnation  prejudicial  to  the  fupe- 
■Ae,  for  the  nfe  of  a  mill  upon  ^'^^^  ^i^'-  (M^-  5th  June  1744,  Rcol 
Irfivr  of  Irvine,  in  conlcquence  of  ^«<^-  ^^  Kilkerran,  a6tli  Jan.  1744, 
U  te  water  fometimet  regorged  fairly  cpntra  Earl  of  EgUnton. 
laaifc  back,  to  the  detriment  of  1  Kilkerran,  ajth  June  1 741,  Fai- 
iM  Monpng  to  a  fuperior  heri-  quharfon  againil  Farqoharfon. 
i^m^  oa  that  accoimt,  brought  a 

U.  Bb 


•  f 


^ATtft. 


378  Rural  Polity.  BookI 

5^3-  ceflary  to  allege  any  patrimonial  lofs,  fuch  as  injury- tc 
mill,  fifhcry,  or  otherwife.  A  proprietor  is  entitled  to  eoj 
Amttftitath  his  rivulet  amxnitatis  caufa^  which  gives  him  a  legal  gcod 
^^•y"-  qI  a£tion. 

Neither  is  this  Timited  tor  the  imfnediate  inferior  p 
prietor,  but  belongs  to  any  other  proprietor  who  fa(b 
.    the  injury. 

So  far  the  principles  are  abundantly  clear. 

If  the  river      I^  ^^e  river,  without  ^ny  hum|p  operation,  but  owing 
of  itfclf      fon^g  natural  caufe,  changes  its  courfe,  the  proprietoriAii 
channel      deprived  of  tlie  benefit  of  it,  may,  de  recmti^  at  Us  own^ 
{)ence,  bring  it  back  to  its  old  channel  \ 

k  Magiftrates  of  Aberdeen  againft  years  kept  up,  in  order  to  reft^ 

Menziesof  Picfoddels,  22d  November  river  to  iti  antient  channeL  '  ' 

1 748,  'owe  Property.  Kilkerran,  No.  **  Being  interrupted  by  a  fiSoftk 

lU.  at  the  inftance  of  the  propxfcM 

'<  The  river  of  Dee  had  broke  in  the  oppofite  bank  on  the  nocil 

upon  the  bank  belonging  to  Menzles  of  the  old  channel,  at  dKcuffiligdi 

of  Pitfoddels,  he  by  a  flrong  battery  of,  af^r  proof  led,  the  lorA  fa 

prevented  its  taking  a  new  channel  *  |hat  in  thb  cafe,  Pitfoddlrt  ku 

through  his  ground ;  and  this  battery  right  to  alter  the  fouth  diwu  ii' 

firft  begun  about  70  years  ago,  was  judice  of  the  fufpenders.* 

from  time  to  time  kep(  up  and  re-  *'  The  prejudice  lay  modly  tf 

paired  till  about  the  year  1731,  that  that  the  old  d^eut  being  niw  I 

being  neglcAed,  the.  river  broke  in  filled  up  than  it  was  before,  tfl 

fo  as  to  make  two  channels,  one  of  the  river  had  diverted  firom  ftid 

vrhich  ran  through  Pitfoddles*  ground,  which,  when  fent  back  agni;  ii 

and,  after  forming  an  ifland,  returned  occafion  a  greater  overflow  i  W 

again  below  to  the  old  courfe,  in  point  the  judgment  was  duel] 

vhich  another  branch  of  the  river  al-  upon,  was,  that  though  he  vof^ 

ways  did  continue  to  run.  reftored  the  river  to  its  chaimel 

■^  As  by  this  Pitfoddles  had  loft  a  centl^  ht  could  not  do  it  Ml  A 

fmall  falmon-fifiiing,  he  now  began  tempus.    What  length  of  tiine  i 

again  to  repair  the  battery  his  pre-  that  fufficient,  muft  in  the  naii 

deccflbro  had  mgde,  and  for  muny  the  thing  be  arbitrary.** 


ime  ot  water  .onljTf  either  by  calculating  its  capacity,  as 
many  cubical  yards,  or  by  fuperficial  meafute,  for  20 
of  water ;  or  by  general  defcription,  as  for  a  pond,  a 
courfei  o^  a  rivulet:  but  I  mull  bring  my  a£{ion  for 
nd  xbat  1x^4  at  the  bottom,  and  mud  call  it  20'  acres  of 
loitered  with  water.  For  water  is  a  moveable  wander- 
ling^  and  jquII  ;of  ncceflfity  continue  common  by  the 
F  nature;  fo  that  I  can  only  have  a  temporary,  tran- 
ufi^ru&uary,  property  therein.  Wherefore,  if  a  body 
ter  runs  put  of  my  pond  into  another  man^s,  I  have  no 
to  reclaim. it. .  But  the  land  which  the  water  covers  is 
ineor,  fiied,  and  immoveable :  and,  therefore,  in  this  I 
tare  a  pertain  fubftantial  property ;  of  which  the  law 
ike  notice^  and  not  of  the  other/^." 


B  right  then  of  bringing  back  de  recenti  the  river  to  its 
lannel,.  feema  to.be  founded  lefs  on  legal  than  equit- 
onfiderattons.  Hie  one  proprietor  has  fuftained  a  lofs, 
ha  gained  an  advantage,  unexpe£ledly.  We  readily 
tfatfis  with  the  former^  who  may  have  paid  a  higher  price 
:  eftate,.  ox  b^ve  been  in  the  habit  of* putting  a  higher 
upon  il^on  account  of  t|iat  advantage;  to  recover  which 
cent  attempts  appear  excufable.  But^if  he  make  no 
MS  de  recently  it  is  plain  he  does  not  feelfor  himfelf> 
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There  is  no  room  therefore  for  equity  to  tnterfeic.    It 
not  fupport  his  attempts,  after  a  long  intenral,  to 
it.   But  if  the  current  has  been  changed  by  the  other 
prietGfTy  and  not  by  a  natural  caufej  it  may  be  brought 
any  time  mthin  40  years. 


V 


i 


CHAP.  in. 


E&AI.. 

What  U  i: 


I 

^  0/  Servitudes. 

r 

SERVITUDE  is  a  burden  afibaing  land,  or  other     f  t. 
heritable  fubjed,  whereby  the  owner  is  reftrained  *"  °'"' 
the  full  ufe  of  his  property,  or  whereby  another  has 
to  do  fomething  upon  it.    The  general  do£lrine,  and 
with  few  exceptions,  the  particular  fervitudes,  we 
derired  firom  the  Roman  jurifprudence.    Hence  the 
itj  in  this  particular  between  the  Scottifh  code  and 
of  the  greateft  part  of  continental  Europe :  whereas 
neighbours  in  England  hare  not,  in  their  law,  any  fuch 
or  nomen  juris  as  fervitudes.    With  diem  fuch  rights^ 
faoAp  *^  would  fall  to  be  confidered  under  the  head  of 
lents  or  nuifances.''    For,  (fays  the  learned' profeflbr  of 
law  in  the  univerfity  of  Dublin,  taking  notice  of  the 
t),  *^  (o  the  fenrices  of  the  Romans  would  be  clafled 
HS*.**     And  the  rights  of  pqflure,  o(  fjbirtg,  of  turf,  of 

>  Lcdoret  of  Arthur  Browne, efq.  B.  i,  Led.  ti,  p.  zjS* 
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IN  OEK-      ^^JP»  ^'^  treated  of  by  judge  Blackftone^,  along  with 
BKAL.        no  lefs  diflimilar  than  ojffices  and  d'tgnitieSy  under  one  c< 
denon^ination  of  incorporeal  hereditaments  ^. 

Servitudes  are  either  natural,  legal,  or  convei 

NatjiraL  Nature  itfelf  may  be  faid  to  conftitute  a  fervitude  upc 
rior  tenements,  whereby  they  muft  receive  the  wat 

Legal.  falls  from  thofe  that  (land  on  higher  ground.  Legs 
tudes  are  eftabliKhed  by  ftahite  or  cuftom,  from  c< 

CoQvcn-  ations  of  public  policy. '  Convemional  fervitudcs  are 
tuted  cither  by  grant,  where  the  will  6f  the  party  bi 

Crjnt,        is  cxprefled  in  writing,  or  by  prcfcription,  where  his 
is  prefumed  from  his  acquiefcence  in  the  burden  for  4* 

^y  Fcfcrip-  iij  fervitudcs  that  may  be  accjuircd  by  prcfcription,  4 
exercife  of  the  right  is  fufficient,  without  any  title  i 
ing,  other  than  a  charter  ztid  fafinc  of  the  lands,  tc 

Negative,  the  fervitude  is  claimed  to  be  due.  Negative  fcrviti 
not  admit  of  any  vifible  ufe,  but  it  has  been  foui 
they  do  affe£l  fingular  fucceflbrs.  The  law  has  p 
no  record  for  fervitudcs  ;' but  purchafersmuft'inq^ 
truil  to  the  warrandice  of  their  authors^  if  there  be  : 
due  concealment^. 


tion. 
? 


»* 


1  • 

Servitudes  conftituted  by  grant  arc  not  cfFefti 
qucftion  with  the  fuperior  of  the  tenement  burden 
the  fervitude,  unlefs  his  confent  be  adhibited )  for  a 
cannot  be  hurt  by  his  vaiTal's  deed.  But  where  th^  t 
is  acquired  by  prcfcription,  the  confent  of  the  4 
whofe  right  afforded  him  a  good  title  to  interruptj  i^i 

'  b  B.  li,  c.  3.  Of  fee-tail  i  of  wK^^  the. 

:^<<Iocorporealhereditaments»inthe  merely  idea],  and  not  the 

Hng^lifli  law,  may  be  defined  to  be  our  cmtward  fenfet.'*     {y 

fuch  righti  and  eftates  defcending,  or  Vioer.  LeAure%  Voh  ix,  pd 

apible  of  dofcendixigy  in  fce*ilmple  d  See  p.  387. 
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tvde  bf  ^rauit,  though  followed  only  by  a  partial  pof-  ^  J  J^^ 
muft  he  goven^ed)  as  to  its  extent,  by  the  tenor  of  sral. 
nt ;  but  a  fervitude  by  prefcription,  is  limited  by  the 
;  or  degree  of  the  ufe  had  by  him,  who  prefcribes 
ly  to  the  maxim  tantum  frdfcriptum  quantum pojfeffum^ 

0  general  clafles  of  fcrvitudes  are,  perfonal  and  real, 
iial.  tn  the  one  cafe  pradium  fervit  perfomt^  in  the 
rwi  prddio* 

Among  the  Romans  there  were  three  perfonal  fervi-      { 1. 
ifufhid,  ufe,  and  habitation.  The  firft  only  is  known  \\l^^^.^^ 
praflice.  todis. 

FERENT  or  ufufru£t  "  is  a  right  to  poflefs  and  enjoy  — tn e-    j 

ACM  T* 

3le  benefit  of  fubjeds  belonging  to  another  in  fee, 
one's  life,  wi|hout  prejudicing  the  fubftance,  fee,  or  t 

A  liferent  cannot,  therefore,  be  conftituted  upon'n^J"*^' 
which  perifli  in  the  ufe ;  and  though  it  may  upon  it  be  coni  ^ 

1  which  gradually  wear  out  by  time,  as  houfehold"*'^^-     K 
re,  &c.'  yet  with  us  it  is  generally  applied  to  heritable 

u    He,  whofe  property  is  burdened,  ij  ufually  called  piar. 
r. 

4 

RENTS  are  either  conventional  or  legal.  Conventional  ConTcn- 
s  are  either  by  referva^on,  that  is,  re.ferved  by  the  **^^^ ' 
tor  in  the  fame  writing  by  which  he  conveys  the  pro-  / 

>  another,  or  by  a  feparate  conftitution  by  the  propric-  Byconfi:/  t 
avour  of  fome  other  pcrfon.    This  latter  is  called  a  ^o°' 
liferent,  and  is  lefs  favoured  than  the  other.     It  re-  ^ 

fafine  in  order  to  aifedt  fingular  fuccefibrs :  whereas 
prietor's  former  fafine  fupports  his  liferent  by  referv- 
and  ^  liferenter  by  rcfervation  may  enter  heirs  or  fin-  By  refei  |i 
icceflbrs  of  vaflals,  as  if  he  were  fiar,  and  is  entitled  *^*o»»*     » 
cafualtics  of  fuperiority  that  fall  during  his  life;  his  ^ 

Rb4 
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LsoNAL  ^8^^  y>ting  more  amply  interpreted  than  that  of  a 
liferenter  who  had  no  prior  intereft  in  the  lands'. 


?tllSONAL 
RBMTf. 


I«g4  Legal  liferents  are  the  terce  and  courtefy  wluch  v 

courtefy.     ^Kadj  taken  fome  notice  of. 

Ssha  ret  LiFERENTERS  muft  ufc  thcir  u^tfalva  ntfubftaM 
therefore  cannot  cut  growing  timber,  nor  work  c 
minerals  *•  But  where  a  coppice  ofjilva  c^tdua  has  b 
vided  into  hags,  one  of  which  was  cut  annually  by  tl 
prietor,'the  liferenter  may  continue  the  former  yeai 
tings ;  becaufe  thefe  are  confidered  as  the  annual  in 
fubje£):  was  intended  to  yield,  and  fo  the  proper  fub 
a  liferent. 

Burdens  LiFERENTERS  are  dircftcd  to  find  fecurity  [cauti^  x 
tuaria)  that  they  (hould  keep  the  fubjeft  in  good  conditi 
ing  the  liferent  %  under  the  penalty  of  lofing  the  profit 
of  ^.  A  fpecial  method  is  chalked  out  in  the  cafe  of  ten 
within  borough  ^.  Liferenters  are  alfo  burdened  w 
alimony  of  the  heir,  where  he  has  not  enough  for  m: 
ing  himfelf,  which  is  founded  in  an  extenfion  of 
claufe  of  a£^  149 if  c.  25  ;  by  the  firft  part  whereof, 
ly  ward-fuperiors,  but  liferenters  were  obliged  to  prei 
good  condition,  the  fubjeA  of  the  ward  or  liferent, 
renters  are  alfo  fubje£led  to  the  payment  of  the  yearl] 
ftipends,  &c.  falling  due  during  their  right,  and  to  a 
burdens  that  attend  the  fubjed  liferented. 

<  EHk.  B.  iiy  tit.  9^  bring  up  a  greater  q«aotit| 

*  If  the  grant  generallx  exprefs  the  than  the  proprietor  did.   (E 

right  of  working  coals,  the  liferenter  tit  9.) 

I                nuy  work  any  colliery  that  had  been  f  149X1  c.aj. 

opened  before  the  commencement  of  ^  I535>  c.  15. 

hit  right,  provided  he  does  not  em-  h  1594,  c.  %%(i, 

ploy  a  greater  number  of  colliers,  or 
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The  liferent  is  extinguiflied  by  the  liferenter^s  death,      i  ^ 
liat  part  of  the  rent  which  the  liferenter  had  a  proper  right  ^urc- 
9  before  his  death  falls  to  his  executors ;  the  reft,  as  never  ^■"'''* 
Bving  been  in  ianis  of  the  deceafed,  goes  to  the  fiar.    Mar- 
inmas  and  Wlutfunday  arej  by  oar  cuftom,  the  legal  terms 
f  die  payment  of  rent :  confequently,  if  a  liferenter  of  land 
arrives  the  term  of  Whitfundayi  his  executors  are  entitled 
0  die  half  of  that  yearns  rent,  becaufe  it  was  due  the  term  if  be  far- 
efioce  his  death ;  if  he  furvivcs  Martinmas,  they  have  a  ^^j]?^*"'' 
i^  to  the  whole.     And  this  is  the  rule,  though  the  con*  |f  j^^^ji^ 
tndooal  term  (hould  be  after  Martinmas ;  for  ftill  the  rent,  mat. 
imgh  not  payable,  was  due  while  the  liferenter  was  yet  if  the  co»- 
£fe»  and  the  poftponing  the  term  of  payment  cannot  hurt  tenn  be 
k  right  of  the  executors*.     A  liferenter,  who  outlives  any  <l»ff«w»t^ 
pnt  of  the  term  day,  tranfmits  to  his  executors  the  right  to 
tbtterm^. 

b  the  liferenter,  being  in  the  natural  or  perfonal  pofleflion, 
ad  having  firft  fowed  the  ground,  (hould  die,  even  before  the 
^hitfondayp  his  executors  are  entitled  to  the  whole  crop,  iR 
R^^  that  both  feed  and  induftry  were  his  ^. 

Liferents  of  mills,  though  their  fruits  are  continual,  muIi^ 
tiindiem^  are  governed  by  the  fame  rule  with  liferents  of 

i 


ha  liferent  of  money,  conftituted  by  a  perfonal  bond.  Of mMcy. 
dK  executors  have  a  right  to  the  intereft,  down  to  the  very 
^rfthe  liferentcr's  death,  where  no  terms  are  mentioned 
fcr  the  payment  thereof;  but  in  the  cafe  of  an  heritable 
knd,  or  pf  a  money  liferent  fecured  on  land,  the  interefts 
tf  lifereuter  and  fiar,  (or  of  heir  and  executor,  for  the  fame 

'  GoObrd,  14th  July  166S,  Car-        ^  25th  July  x67x>  Oothrie. 
^'  ^  8th  Dec  16x7,  Guthrie. 

*F«  Sth  Dec.  1704,  Paterfon. 
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{ .<•      rules  fenre  to  fix  the  interi^fts  of  both),  are  governed  brtl 

fONAL   ,       ,  -  .       .  -°        V  ' 

,„.      legal 
»«HT.        tional 


— Lirs-      l^gal  terms  of  land  rent  %  without  regard  to  the  conve: 


I  ^  UL  Predial  or  real  fervitudes  are  either  urban  or  run 

TKEpiAL  This  diftinflion  depends  not  upon  the  fituation,  but  die  u 
TVDxu  of  the  fervient  tenement ;  urban  fervitades^  meaning  tho 
which  relate  to  houfes^  though  iGtuated  in  the  country^  s 
for  example^  a  dweUing-houfe  and  offices  built  for  the  « 
of  a  farm ;  and,  on  the  other  hand,  rural  fervitudes  regard!] 
land  wherever  fituated,  as,  for  example,  a  field  or  gaxdi 
within  the  liberties  of  a  city* 

The  chief  urban  fervitudes  among  the  Romans  we 
tigni  immitUfidif  or  the  right  of  fixing  in  our  Aeighbou 
wall  a  joift  or  beam  from  our  houfe,  ana  onerif  ftrendif  < 
the  right  of  reding  the  weight  of  one's  houfe  upon  I 
neighbour's  w^ll ;  both  which  Mr.  Erfkine  terms  a  fenttn 
of  fupport,  the  general  nature  of  both  being  the  fame.  Ai 
the  effential  difference  between  them  lay  in  the  pr'ecifc  for 
of  words  that  the  Romans  ufed  in  conftituting  the  fervitiu 
cneris ferendij  y'lz*  Paries  onerif erundo  uti  nunc  efty  ita  Jit;  I 
wiiich  words,  againft  the  general  rule  of  fervitudes,  ti 
owner  of  the  fervient  tenement  was  boiind  to  repair  it,  ui 
_  lefs  he  chofe  to  throw  up  the  property  altogether.  But  to 
Stair  and  Mr.  Erikinc  concur  in  opinion,  that  with  us  ll 
owner  of  the  fervient  tenement  is  not  bound  to  repair! 
unlefs  he  has  come  under  fuch  an  obligation  ^. 

^-  zxth  Jan.  1738,  Carruthcn.  the  whole,  and  the  area  00  whkfc  t 

f  1 2th  Jan.  1681 ,  Trotter.  houfe  ftandt  fupporu  the  wh«k; 

ff  Erik.  6.  ii,  t.  9,  Bruce,  io8»  that  there  is  a  cbmmtiiiicfttioB  ef fi 

117.    Where  different  floors  or  ftories  pcrty,  in  confcqneoce  oliwfaidk  t 

of  the  iame  houfe  belong  to  different  proprietor  of  the  ground  floor  flu 

perfons,  the  property  of  the  houfe  "without  the  confutation  of  any  ftr 

cannot  be  (aid  to  be  entirely  divided ;  tude,  uphold  it  for  the  fopport  oft 

the  roof  tcmains.  4  common  roof  to  upper,  abd  the  owner  of  the  hfb 
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UCIDB  If  that'fervitude  by  which  a  proprietor  is  en-       f  3. 
)  throw  the  rain  water  falling  from  his  own  houfe  '**?l*t 
itely  upon  his  neighbour's  ground.    But  if  the  water  staiiddc. 
tin  his  own  property,  though  at  the  fmaileft  diftance 
:  march,  the  owner  of  the  inferior  tenement  muft 
ty  that  being  a  (enrltude  conftituted  by  nature  itfelf. 

erritudes  abius  nm  tolkndi^  et  non  officiendi  luminlbus  JUUn  nm    ' 

eBWf  reftrain  proprietors  from  raiting  their  houfes  '*^^'^ 

a  certain  height,  or  from  making  any  building  what-    '^  '* 

lat  ipay  hurt  the  light  or  profpe£l  of  the  dominant 

it^.    Negative  fervitudes  cannot  be  conftituted  by 

ion  alone.     A  predictor  may  have  built' his  houfe 

ow,  or  not  have  built  at  all  upon  His  grounds  for  40  .  . 

^ether ;  but  this  will  not  prevent  him  from  after-  fcriptioo.  } 

uilding  a  houfe  on  his  property,  or  raiting  it  to  what 

le  pleafes.     Such  rervitudcs,  lictweVer,  aSc£t  fingu* 

^ifors^ 

of  the  chief  rural  fervitudes  is  the  privilege  of  paft— burac  ' 
l8  the  Romans  had  their  iier^  a6lus^  via,  fo  we  have 
atby  a  horfe  road,  a  cart  or  coach  road,  and  ways  or 
\  by  which  cattle  may  be  driven  from  one  field  to 
I  which  terms  corrcfpond  nearly  to  the  other ;  only, 

ft  nphoUi  tkikf  as  a  cover  cq  contiguous  property  on  the  north,  (6 

.    Where  the  higheA  flooi;  at  to  interrupt  the  light  of  Gray's 

I  into  garrets  amoiig  the  houfe :    That    contiguous   property 

pprietors,  each  proprietor  is  Cleiland  thereafter,  but  without  men- 

ccor4ing  to  this  rule,  to  up?  tioning  the  faid  ilipulation,  feued  one 

part  of  the  roof  wliich  co-  to  Fergofloo,  who,  many  years  after, 

Kn  garret.    Stair^  2,  7, 62.  began  to  build  thereon.    Gray  ap- 

,  15,  Dc  ierv.  proed.  urb.  plied  for  an  interdiift.     The  court 

md  icued  to  Gray  a  piece  found  the  fervitude  elfciftual.     31  ft 

dto  build  a  houfe.    In  the  Jan.  1791,  pray  againfl  l^rgiiffMiV 

it  was  ilipulatcd  that  he  Did.  v.  iv,  5errit\i^. 
>  ered  any  building  oil  the 
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i  3-      in  clafling  thefe  roads,  the  Romans  looked  to  the  fare 
thereof,  we  look  to  the  manner  of  uGng  them  K 


PRtMAL 

— PlIVATE 
WATS. 


These  defcriptions  of  private  ways  are  confidcied 
fervitude  upon  property,  and  muft  be  conftituted,  eitbe 
fpecial  grant,  or  by  immemorial  ufage,  thgt  is,  for  more 
40  years  back  ^.  It  is  not  every  ufage  of  traverfing  a 
fon's  property  that  is  underftood  to  conftitute  a  fenritv 
The  iknall  proprietors  of  town  acres,  after  their  corn  it 
down,  generally  lead  it,  each  through  his  neighbour's  groi 
this,  though  done' for  100  years,  will  not  infer  a  fenritoi 
In  like  manner,  zfervttusfpatiandi^  or  walking  in  an  < 
field,  was  not  fuftained  from  ufe  and  wont  °. 

i  Erik.  Inft.  B.  ii,  t.  9,  %  lO.  paflnre  ground  belonging  to  tb 

>^  Adion  for  a  fervirade  of  a  road  of  Bdinbnrgh,  had  been  nfcd  1 

to  the  pariih  kirk  through  grounds*  inhabitants  of  Edinborghy  for 

whether  laboured  or  lying  fallow,  immemorla!,  for  playing  at  goll 

was  fuftaiiied  **  on  immemorial  ufe  walking.  A  little  bit  of  the  moftr 

without  writing;'*   but  <<  the  lords  and  ufelefs  part  of  this  field  wai 

found,  that  that  pofleflion  ought  to  out  to  Mr.  Fairholm.    He  bq 

be  proven  to  be  immemorial,  and  pad  inclofe  it,  but  was  flopped  by  a 

memory  of  man,  and  would  not  fuf-  plaint  eihibited  to  the  flieriiF  b 

tain  the  offer  to  prove  pofleffion  fir  Cochran  and  others,  propriett 

30  vr  40  years**    i>urie*s  Decifions,  houfes  and  yards  conterminous 

Neilfon  againfl  Sheriff  of  Galloway,  links,  fetting  forth,  that  they» 

a7th  June  1613.    By  this  muft  have  predeceffors,  and  authors,  hai 

been  meant  lefs  than  40  years.  quired  a  fervitude  fpatianii  of ) 

1  For  40  years  Thomas  Purdie  had  ing  themfelves  in  this  field. 

b«en  in  the  ufe  of  bringing  home  his  «<  Pleaded  for  Fairholm,  pe 

corns,  after  harveft,  through  a  ridge  fenritudes  are  not  received  nK 

of  Steil  and  his  authors,  after  their  law  of  Scotland;  there  muft  1 

corns   on  the  faid  ridge  were  cut  be  a  dominant  tenement  where 

down.    This,  however,  was  found  is  a  fervient . . .  And,  in  the  c 

nottoeftablifh  a  fervitude.    Kilker-  the  town  of  Dunfe,  lad  Nov. 

ran,  ^net  Servitude,  No.  3.  it  was  found  that  the  town  coa 

^  Kilkerran,tf«ftf  Servitude,  Na  3,  acquire  a  rural  fervitnde,  at  i 

loth  July  1749.  neither  property  in  lands  nor  ft 

"  Cochran  againft  Fairholm,  8th  "  Mr.  Cochran,  finding  tiM 

February  1759.    Fac.  Coll.    *<  The  (heriff  was   difpofed   to   deti 

Sruntificld  links,  an  open  piece  of  againil  him,  advocated  the  ci 


WATS. 
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rUDES  xnuft  be  ufed  in  the  manner. lead  hurtful.      {3. 
r  ezampky  m  a  fervitude  of  feal  and  divot,  the  pro-  IIHuIi^l 
'  a  fer? ient  tenement,  has  been  found  not  precluded  -*»ftivATi 
te  part  of  the  muir  fubje£ted  to  the  fervitude,  pro- 
icient  were  left  for  the  purpofes  of  the  dominant 
®.     But  he  cannot  hurt  the  fervitude  j  as  for  ex* 
y  patting  up  a  gate  on  a  road,  where  formerly 
( none.     A  moveable  (lile,  however,  may  be  put 
path,  that  being  no  injury  but  rather  beneficial  to 
Kiflengers.    Lord  Kilkerran  reports  a  decifion  of  the 
effion,  finding  that  the  proprietor,  through  whofe 
there  had  been  immemorially  a  road  to  church, 
at  it  up»  on  his  making  another  footpath  equally 
3USj  at  the  fight  of  the  Iherifi>  or  of  any  two  juftices 

feffioo.  **  The  lords  re-  was  intended  that  the  laid  ferfitude 
ilL**  (Fac  Cell.  p.  493.  ihould  only  be  for  the  end  fbrefaid^ 
ite'  cafe,  concerning  the  and  it  would  be  a  prejudice  both  ta 
Andrews,  decided  in  fum-  the  public  interefl  which  it  con- 
x8o5»  the  title  of  indi^id^  cemed,  that  the  country  (bould  be 
iBU  of  that  place,  to  pie«  improved,  and  wafte  unprofitable 
options  of  the  liberty  of  grounds  laboured,  and  to  the  pnrfuer 
the  links  was  fuftained ;  alfo,  without  the  lead  advantage  to 
were  entertained  of  the  defenders :  they  therefore  ordained 
'he  cafe  of  Cochran.  as  much  ground  to  be  let  apart  as 
It  of  feflion  found,  that  might  more  than  fufiiciencly  ferve  for 
nts  of  Kelfo,  from  imme-  the  ufe  £« rcf'aid,  and  allowed  the  pur- 
had  acquired  a  right  of  fuer  to  labour  and  improve  the  reft, 
if  bleaching  and  drying  without  prejudice  to  the  defenders, 
t  iilandof  Ana.  Thisde-  to  make  ufe  even  of  the  reft  during 
;cvcrfed  on  appeal.  July  the  time  it  continueth  in  the  prefent 
Jaffrmy  againft  duke  of  condition  and  not  laboured;  and,  in 
Hflfwever,  a  fervitude  of  cafe  it  Ihould  happen  upon  any  occa- 
Btore  has  been  fince  fuf-  fion  that  what  Ihould  be  fet  apart  for 
1  the  decree  affirmed  on  the  feuars  ufe  aforefaid,  (hoold  prove 
eb.  ZO,  1799,  ^^^'  ^'  i^*  Ihort  and  not  fufficienc  for  that  ufe, 

they  rcferved  liberty  to  them  to  have 

aeCDimnykieragainll  his  recourfe  to  the  refidue,  and  granted 

ft  June  1667 ;  Dirlcton,  D.  yifiution  to  the  effed  forcfaid.'* 
eVirdi  coolidering  that  it 
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•    ^3'      of  peace  of  tlie  diftrift  p.    He  remarks,  howercr,  diat  «•  H 
— -RURAu    cafe  had  feme  fpeciaities  in  it,  which  may  have  been  th^ag 

-^rilTATS 
VAYS. 


to  bring  it  nearer  to  the  cafe  of  an  indefinite  fervxtode^.** 


Thb  road  mud  be  kept  in  repair  by  thofe  who  are  e 
prefsly  bound  to  do  fo.  The  public  funds  cannot  be  a(>pli 
for.that  purpofe.  * 

The  proprietor  of,  the  dominant  tenement  haTHig  a  kit 
road  through  a  ford,  was  found  at  liberty  to  biuld  a  brid 
over  it,  although  lie  was  not  proprietor  of  the  ground 

both  fides  of  the  water  on  which  the  bridge  was  founded' 

*  •  .,  I       . 

m 

— PASTrRB  The  jus  pnfcenA  pecons^  b  that  fervitude  whereby  < 
"  owner  of  the  dominant  tenement  is  entitled  to  the  ufe 
the  grafs  grounds  of  the  ferment,  for  pafturing  a  detenoitt 
number  of  cattle  propter  to  the  dominant  ^.*'  AgteeaUy 
the  generj&l  rule  of  cdnftruing  all  fervitndesy  this  r^ht 

hQv  ufed.  not  to  be  fo  fti^etched  as  to  exclude  the  owner  of  the  Cnfrii 
tenement  from  pafturing  his  own  cattle  on  them,  if  there 
grafs  enough  for  both,  unlefs  where  the  full  and  diclal 
benefit  of  the  grafs  is,  by  tlic  exprefs  conftitution  of  the  i 
vitude,.  granted  to  the  dominant  tenement. 


Conftitu-,  This  right  of^  common  pafturage  may  be  eftabUfl 
tion.  either  by^r^t  or  by  prefcription.    In  the  firft  cafe,  il 

Giant.  fometimes  conftituted  by  a  perfonal  obligation  gnoited 
Prcfcrip-  ^^  owner  of  the  fervient  tenement;  which,  when  it  ill 
tion.  lowed  by  poueflioh,  is'efTcflfual  againft  his  fixiguWfiiOC 

ors;  Ibut  mod  frequently  by  a  cbufe  of  common  pafton 
obh'Mtion.  contained  in  the  charter  of  the  dominant  tenement"*' 

P   Bruce  agalnft  Wardlaw,  tjth  «  Lib.  iv,  De  Scrv.|ir.ftii(LI 

June  X74S,  tit.  Servitude,  Nc.  2.  t  Erik.  B.  ii,  tit.  ^  f  I4* 

<2  Ibid.  -  "  This  clanfe,  cum  tommimi  fij 

'  Lord  Stair,  B.ii,  lit.  ;» J  *^'  "  ^'^'^^  indefinite  without  mert 
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}irpaftorage  may  be  conftituted  by  prefcription      {  3- 
e.  by  the  uninterrupted  exercife  of  that  right  for  — hural 
togedier,  upon  lands  contiguous  to  his  own,  up-"*'^"^**' 
icr  title  than  a  general  claufc  in  his  charter,  cum  common 
iaftura^  even  though  no  fuch  right  had  been  com-  pailuragc. 
his  author  in  thofe  lands.   Nay,  a  right  of  paftur-  How  con- 
be  effedually  conftituted  by  the  common  claufe  of  ^*^**^*^*^^ 
perdnent,,  without  the  aid  either  of  prefcription  or  Part  and 
eofpafturage^  pertinent. 

B  a  right  of  common  pafture,  over  the  fame  ground,  Numbers 
o  the  contiguous  proprietors,  the  number  they  are  ^^^^ 
;Iy  entitled  to  feed  upon  it,  if  that  has  been  left  in-  common 
is  in  proportion  to  the  number  and  nature  of  the  ^ 
h  can  fodder  during  winter  on  the  dominant  tene-  General 
lich  proportions  may  be  fixed  by  an  adiion  oifoum"  ^^^^' 
mining* 


PIVOT. 


ivc  two  predial  fervitudes  to  which  the  Romans  — feal  Be 
agers.     The  one  is  the  fervitude  oi  feal  and  divot ; 
i  liberty  of  digging  turf  upon  another's  ground, 
t  refults  from  neceflity,  being  given  for  thatch  to 
t^s  houfe,  and  other  fdch  purpofcs  of  the  dominant 


like  to  this  is  the  fervitude  of  fuel ;  which  is  a  — tukb. 


BT. 


rSent  tenement  to  be  bur-  on  thefe  land«^  if  tbe  granter  of  the 

k  ^  pafturage;   and   is  charter  was  proprietor  of  them»  and 

(ided  to  convey  ^1  paftur-  fo  had  a  power  to  burden  them;  but 

tiad  beef  appropriated  to  if  they  were  the  property  of  a  third 

lifponed  previopfly  to  the  party,  the  claufc  carries  ho  farther 

i-durter,  whether  it  was  intcreft  in  them  to  the  grantee  than 

Uie  lands  belonging  to  the  the  granter  himfclf  was  entitled  tc. 

00^  of  m^  laiijls.   If  the  (Erflc.  B.  ii,  tit.  9,  f  Z4*) 
ledalf  czprciiln|^  the  p^irti-        ^  £r(k.  B.  ii»  tit.  99  {  16. 
.which  are  to  be  burdened,        '  Ibid, 
le  it  cffeAnally  conftituted  x 


MtDfAL 

*— KURAL 
-^TURBA* 
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DIAL  ^S^^  °^  raifing  turf  or  peats  from  the  fenr xent  mols  or  p 
land,  for  fuel  to  the  inhabitants  of  the  dominant  teneme 
Which  fervitude  feems  to  be  known  in  England  and  Ireb 
under  the  term  turbary '. 

A  SERVITUDE  of  feal  and  divot  is  not  included  in  a  (a 
tude  of  pafture ',  though  t4ie  latter  is  the  greater  and  mi 
valuable  of  the  two :  for  tbey  are  not  ejufdem  generis. 


— TBIRL- 


Another  fervitude  unknown  to  the  Romans  is  tlurb{ 
by  which  lands^are  aftrid^ed  or  thirled  to  a  particular  n 

Wliat  it  it?  ^nd  the  pofleilbrs  bound  to  grind  their  grain  there^  for  p 
ment  of  certain  multures  and  fequels,  as  the  agreed  fact 
grinding.  In  this  fervitude,  the  mill  is  the  dominant  tn 
ment,  and  the  lands  aftrid^ed  (which  are  called  alfo  the  tU 

M uUiire.  or  fucken)  the  fervient.  Multure  is  the  quantity  of  grain 
meal  payable  to  the  proprietor  of  the  mill|  or  to  the  flv 

Se^ueli.  turer  his  tackfman.  The  fequels  aire  the  fmall  quantit 
given  to  the  fervants,  under  the  name  of  knavefliipi  k 
nock,  and  lock  or  gowpen.  The  quantities  paid  to  the  A 
by  the  lands,  not  aftri£^ed,  are  generally  proportioned  to  t 
value  of  the  labour,  and  are  called  out-town  or  out-fuck 
multures  \  but  thofe  paid  by  the  thirle  are  ordinarily  bigb 
and  are  called  in-town  or  in-fucken  multures. 

Different         T^iRLAGE  is  either,  ift,  of  grindable  corns,  that  is,  t 
*•         corns  which  the  tenants  have  occafion  to  grind,  whether  for  t 
^^'^  *•    ufe  of  their  family  or  for  fale :  adly,  grana  crefcentia^  that 
nrfstuiia^     the  wholc  grain  gvowing  upon  the  ground,  with  two  exoe 

tions,  viz.  feed  and  horfe  corn,  and  farm  duties^:  3dl7|i 
h^9eaa  et     veBa  et  illata^  that  is,  all  corns  imported  into  the  thirle  tl 

thole  fire  and  water — that  is,  grain  that  is  fteeped  or  dried 

*  BUckflone,  B.  ii»  c  3,  p.  34-  which  thefe  are  made  mnftbe  m 

b  But  if  the  rent  be  payable  in    fa<5larcd  in  the  dominant  milL 
meal,  flour,  or  malt,  the  grain  of 
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but  it  does  not  include  grain  ufed  for  brewing  and  rRiDiAL 


it  does  not  extend  to  flour  or  meal  if  the  corn  be  fo  ^^^^^l 

AGE. 


Elured  before  it  was  purchafed. 


pofleflbrs  of  the  aftriAed  lands  are  bound  to  uphold 
li  repair  the  dam-dikes>  and  aquedu^^s,  and  briag 
te  ftones;  but^  in  a  ttiirlage  conftituted  by  prefcrip- 
!  fuckeners  are  not  bound  to  perform  fuch  fervices^ 
lere  has  been  a  ufage  to  that  efie£t. 

ferritude  having  been  found  more  vexatious  to  the 
y  than-benefieitl  to  At  other,  and  indeed  extremely 
ial  to  the  agriculture  of  the  country,  the  ftatute  39 
^  c*  55>  s^wed  it  to  be  redeemed  by  payment  of  a 
am,  to  be  fixed  in  the  manner  therein  prefcribed  $  a 
d  fidutary  provifion  ^ :  on  the  (ame  principles  with 
die  firft's  celebrated  decrdet-atbhraf,  making  it  law- 
ffoprietors  to  purchafe  their  teinds  from  the  titular. 
)cedure  is  fo.  diftin£ily  and  particularly  ftated  in  the 
at  not  to  require  any  explanation;  The'  ftatute' itfelf 
xdin  Appendix  L 


^  See  Ajppeadix,  No.  66. 


■A 


XL  Cc 


CHAP,  m 


Of  Ecclesiaitkal  or  Church  Properiyy  or 
the  J^QtrimoHj/^  of  the 


i '-      L  fT^HE  ciMgy  arc  principally  mabtained  from  the  t 
B&Ai.»  JL     or  tithes ;  which,  as  being  a  fund  appropriate 

that  purpofci  are  treated  of  by  Sir  Thomas  Craig  unde 
head  of  ns  facra  ;  and  which,  as  being  truly  a  (erriti 
burden  ztkGting  lands,  fall,  according  to  Mr.  Erfldne* 
turally  to  be  explained  after  fenritudes. 

But  it  may  be  proper,  firft,  to  confider  thofe  piovi 
which  the  law  has  made  for  the  clergy's  perfonal  acooi 
dation* 

S^*  II*  On  the  eve  of  the  Reformation,  the  pariiui^  i 

and  other  churchmen,  having  fet  in  feu,  or  long  tack% 

xft  cafe,      manfes  as  well  as  glebes,  there  were  no  fufficient  dwt 

lurks  where  places  for  thofc  that  fcTved  "  or  fuld  ferve  and  minifter ; 

there  were  * 

parfons  or  kirkcs^**    In  order  to  remedy  this  evil,  it  was  OTdainc 

▼icart  f«r« 
uerlf. 

*  B,  ii,  tit.  ZO,  St.  b  156^  c  7». 
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S^3i  c-  72  S  A*^  **  ^hcy  that  arc  appoyntcd  or  to      %»• 
mted  to  fenre  and  minider  at  ony  kirk  within  this  »xft  case. 
tre  the  principal  manfe  of  the  parfon  or  vicar,  or  fa 
irrcof  as  fall  be  fundin  fufficient  for  ftaiking  of  }JJ'^^*<* 
die  ctkSt  that  they  may  the  better  wait  upon  the  principal 
»poynted  and  to  be  appoyntcd  unto  thenii  quhidder  °^^**' 
gleibes  be  fet  in  feu  or  tack  of  before  or  not ;  or 
reafonable  and  fufficient  houfe  be  bigged  to  them  9**  *  ?*:  , 
I  knrke,  be  the  perfon  or  vicar  or  utherit  havand  the  be  built. 
es  in  feti  or  lang  tackes/'    This  was  confirmed  by 
c.  48*,  declaring  that  "  the  manfes  outher  pertain^- 157».  c.  48. 
t  perfone  or  vicar,  maift  eweft"  (or  neareil)  "  to  the  Manfe 
maift  commodious  for  dwelling,  perteines  and  fall  the  kirk. 
>  the  nrinifter  or  reader  ferving  at  the  famin  kiric  • . . 
lir  ony  perfones,  upon  pretence  of  fewes  or  takkes 
of  manfes  or  glebes,  hes  made  fumptuous  biggings 
fra  the  quhilks  they  think  heavy  to  be  difpoilefled 
^,  that  dien  the  archbifliop,  bifhop,  fuperintendent 
ffioner  . .  .  travel  to  agree  the  fewer  or  tackfmen  or  a  houfe 
lintfter  or  reader  be  delivering  to  the  famin  minif-  ^<l"^ 
der  of  ane  uther  manfe,  quilk  fall  be  als  gude  and 
the  nther,  be  pft  eftimation  the  time  it  was  fet  in 
kkes  .  .  .  Bot  gif  the  fewer  or  takkefman  refufes 
to  condefcend  on  the  famin,  then  the  execution  to 
For  removing  fra  the  principall  manfe  .  .  .  notwith- 
onj  biggings  made  or  to  be  made  thereupon." 

;  flatutes,  which  alfo  forbid  all  feuing  and  fetting  of 
•a  long  tacks,  provided  for  the  accommodation  of 
Icrs  of  thofe  parilhes  only  where  there  were  manfes 
I  to  the  parfon  or  vicar. 

mtnifters  were  provided  to  churches  alfo,   where —a<i  cAit. 

*  Mary,  pari  9.  4  James  VI,  parL  3. 

CC2 


MA 
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l^^       there  were  no  parfons  or  vicars  formerly;  fuch  as  cadied 

^ad  c A  s e,  churches  or  abbacies  ^.  In  order  to  provide  for  this  fecond  ca 

the  above  ftatutes  were  afterwards  **  extended  to  all  abbai 
where  there  ^"^  Cathedral  kifks  .  .  .  quhair  na  uther  manfe  .  • .  pertd 
wfrc  no  iog  to  parfon  or  vicar  was  of  before :  fwa  dut  the  minifh 
snaofe.        prefentJy  admitted^  or  quhiik  hereafter  fall  happen  to  be  a 

mitted,  to  the  office  or  cure  of  the  miniftry  within  the  (a 

md!J^of  ^^^^'  ^^^^  '^^^^  ^"^  fufficient  manfe  and  dwelling  place  will 
tha  abbey,  in  the  precin£t  of  the  abbey  where  he  fervis  •  •  •  widi  fped 
provifion,  that  it  fall  be  in  the  option  of  the  abbots^  piia 
and  utheris  prelates,  and  perfones  quhatfumever^  fewarei 
the  faids  cathedrall  and  abbaie-places,  either  to  grant  ai 
manfe  to  the  minifter  within  the  precin£i  of  their  placci  1 
elfe  ane  fufficient  manfe  lyand  als  eweft  and  commodious 
the  paroche  kirk  ^.** 

— 3dcAiE,      A  THIRD  cafe  ftill  remained  unprovided  for;  that  of  A 

Where        miiiiftcrs  of  thofe  parifhes  where  there  were  no  houfes  fonne 

no  houfe     ly  belonging  to  eccleCaftical  perfons,  or  where  the  fame  wei 

to  ccScfiff-  appTopr^ated  to  the  ufe  of  an  univerGty,  fchool,  or  hofpitaL  ! 

tica)  per.     was  dierefore  provided  ^,  that  another  houfe  (hall  be  defigoc 

or  where     ^  ^  manfe  to  the  minifter,  moft  commodious  and  neareftti 

the  fame     parifli  kirk,  with  relief  to  the  heritor,  out  of  whofe  lands  d 

fied  to        fame  is  defigned ;  and  laftly,  on  the  narradve  that  **  do 

fchook,  &c  witbftanding  of  diverfe  a£ls  of  parliament  made  of  bcfon 

— 8T.  1663.  diverfe    miniftcfs    are  not  yet   fufficiently  provided  wil 

Narrative,   "^^"^cs,  and  Others  do  not  get  their  manfes  free  at  their  ei 

try  V'  the  ftatute  1663,  c.  21,  in  order  to  remedy  the  fit 

of  thefe  evils,  ordained,  that  **  where  competent  manfes  a: 

The  heri-    "^^  already  built,  the  heritors  of  the  paroch,  at  the  fight  < 

tors  at  light  die  biftiop  of  the  diocefs,  or  fuch  minifters  as  he  fall  9spf€it 

hiition.       with  two  or  three  of  the  moft  knowing  and  difcreet  men 

«  Sir  Geo.  Mackenzie's  Obfcrva-        *  1644,  c.  31. 
tions  on  James  VI,  pari.  3,  c.  48.  ^  James  VI,  pari.  I,  (eS.  3. 

f  James  VI,  patL  1%,  X5S7,  c.  zi8.    . 
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Aejnrochf  build  competent  manfes  to  their  minifters^  the      {a. 
cipences  thereof  not  exceeding  loool.  Scots,  and  not  being  ^l^j'*^,,^ 
beaeath  500  meiks  Scots  K'  -i663*c.ai. 

Iir  order  to  remedy  the  other  inconYcnience,  Viz.  ^*  that  ^isrAit. 
Agn  do  not  get  their  manfes  free  at  their  entry,"  the  fame 
iatiite^  "  where  competent  manfes  are  already  built,"  or- 
dsoed  the  ^  heritors  of  the  parodi  to  relieve  the  minilter  fuSici^!?"^ 
lod  his  executors  of  aH  cofts,  diarges,  and  expences,  for  re-  ""fPtlT^IV 
puring  of  the  fbrefaid  manfes ;  declaring  hereby,  that  the 
aanics  being  once  built  and  repaired,  and  the  building  or  ^"j^^^v 
icpairing  fatisfied,  and  payed  by  the  heritors  in  manner  fore-  the  tocuni-i 
^  the  (aids  manfes  {hall  thereafter  be  upholden  by  the  in-      ^ 
combent  mimfters  during  their  pofleflion,  and  by  the  heri-  jq  ^i^^^  ^f 
ton,  in  time  of  vacancy,  out  of  the  readieft  of  the  vacant  fti^  vacancy, 
pcnd.* 


-ITABLX, 
IRN, 
BTtB. 

GAIDKN. 


This  obligation  upon  landholders  to  build  a  manfe,  is^i 
tqaitably  held  to  include  ftable,  bam,  and  byre  or  cowhoufc,  barn,  akd 
vhh  a  garden ;  for  all  which  it  is  ufual  to  allow  half  an  acre  of 
(RMind.    But  the  minifter  cannot  demand  a  new  de(ignation 
n  die  footing  that  the  ground  formerly  deCgned  does  not 
mmnt  to  half  an  acre  *• 

The  a£b   1663  ordained  the  manfe  to  be  built  at  the  Prefbyterf 
fi^t  of  the  bifhop.     Since  the  abolition  of  prelacy,  prefby-  |?  ^j^^ 
leries,  inftead  of  the  bifliops,  are  in  the  pra£lice  of  propor- 
tioning among  tly  proprietors  the  fums  falling  to  be  paid  by 
<Kh|  as  well  as  judging  of  the  plan,  dimenfions,  and  fitua- 
4qq  of  the  manfe. 

o 

Ant  difpute  between  the  minifter,  prcfbytery,  and  heri-  conrt  of 
|W»  or  landholders,  as  to  any  of  thefe  particulars,  or  as  to  the  <cffi<^nfi»in. 

rifdidioo. 
^  See  p.  398.  I  £rlk.  B.  ii»  t.  lo,  §  57. 

Cc3 


MAN5E. 


waoM. 
Heritor. 
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§  ^       propriety  of  building  a  new  oncj  muft  b^ determined  by  di 
fupreme  court. 

The  cxpenccs,  according  to  the  prcfent  price  of  laboiL 
necefTary  for  the  proper  accomoiodation  of  the  minifter^  ai 
allowed,  though  far  exceeding  the  ftatutory  fun^ 

The  (latute  1663  lays  the  burden  on  the  heritors.    Thi 
word  fpmetimes  means  fuperiors  ^  i  but  here  it  is  underftooc 
to  mean  holders  of  land  in  property*    No  part  of  the  a< 
pence,  therefore,  of  building  or  repairing  a  manfe,  falls  oq 
Saperior.     the  fuperior  '• 

• 

Llferenter.      The  term  heritors  does  not  include  liferenters,  who  have 

been  found  to  be  free  of  any  part  of  the  burden  of  buiidiqg 

Are  life-      manfes":  but  Mr.  Erfkine  thinks  "  it  is  poffible,  that,  in  the 

ble7or        reparation  of  the  manfe,  which  has  lefs  of  the  nature  of  per* 

repairtf      pctuity  than  building  it,  and  is  frequently  reiterated  daring 

the  fubfidence  of  the  fame  liferent,  our  judges  might  be 

moved,  by  confiderations  of  equity,  to  burden  a  liferenter, 

who  has  a  real  right  in  the  lands,  though  it  be  but  tempOf 


k  As  in  1661,  c.  iS'  prictors  arc  Co  be  nnderftnod:  That 

I  ad  July  1778.  Sir  Laurence  Dun-  there  has  been  no  ufagc,  cither  in  tlie 

das  againd  Arthur  Nicholfon.  In  this  general  cafe  over  Scotland  or  io  Zc^ 

cafe,  **  the  court,  before  advifing  the  Und,  fufficient  to  juftify  any  contfirf 

caufc*,    ordained   an    inquiry  to    be  rule  of  aflefrment.*'     (Fac.  Coll.) 

made  by  the  parties  whether,  in  the  ™  14th  Nov.  1679.  I-ord  and  hM 

general  pra^ice  over  Scotland,  the  Binfloun.  (Stai^)  Argmed tot thitlakf 

fuperior  was  fubjeded  b  any  par-  renter, "  whatever  might  be  pretend 

ochial  burdens.      The   court,    upon  cd  in  equity  for  making  a  fUtute  ^ 

advifing  certificates  of  the  pradice,  burden  lifcrenters  for  fome  (hare  to 

with  informations,  were  of  pinion  building  manfes,  yet  where  the  msi 

tfait   the   expence   of   building    the  tcr  is  fixed  by  a  fiatute,  the  lort 

manfe  is  to  be  laid  on  the  property,  ought  to  acquiefce  therein,  and  €18 

and  not  on  the  fuperiority ;  and  that  not  extend  it  de  cafu  in  tajum^ 
by  heritors,  in  the  (latute  1663,  pro- 


t> 
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nrji  witb  the  intereft  correfpondiog  to  the  fum  impofed  on  ^  ^^ 
Acifiar  for  dicie  xepairs,  while  the  liferent  fubfifts  '^J*  — BcnrLu^ 


MLU 


The  ezpence  of  building  or  repairing  the  manfe^  is  gener-  ^^  ^^^^ 
allf  proportioned  by  the  prefbytery  among  the  proprietors, 
cot  aoccnrding  to  their  real  rent,  but  according  to  the  feveral  ValMd 
laloations:  and  letters  of  homing  ifltie  of  courfe  againft  diem 
&r  the  payment  of  thofe  proportions^* 

All  miaifters  receiying  fufficient  manfes  are  liable  to  keep  — Kimifo 
4em  in  tenantaUe  repair  5  otherwife,  they  and  their  execo*  ^^  ■■»^», 
ton  are  liable  in  damages  to  their  fucceflbrs  in  office  p» 


PassBTTEftiESi  though  they  may  authorize  the  reparation  — "wi-a^o* 
or  rebuilding  of  manfes,  have  no  power  to  enlarge  any  manfe 
ibt  has  been  already  found  to  be  fufficient  ^.    Land3  united  Lands  in- 
to a  church  fuoad  facrq  (fo  far  as  jrefpcfts  religious  ordin- 5|^''**' 
ances)  are  not  liable  to  repair  the  manfe  of  that  parifh  to  -^^^^x, 
which  they  are  annexed  ^.    The  vacant  ft|pen4  is  not  fubje£l  ftipend  \ 
10  be  applied  for  rebuilding  ithe  manfe  ^ 

A  MINISTER  of  a  royal  borough  was  not  entitled  to  a 
fflanfc  by  deCgnation  of  the  prefbytery  on  the  a£l  1663  *. 

*  ErflL  B.  ii«  tiL  xo,  §  57.  heritors  apply  for  a  fecond  viiitation. 

*  Vbid.       .  If  the  vifitors  report  fovourably,  and 
'  Ibid.  5  58.    It  would  fecm  that    the  prefbytery  approve  thereof,  the 

^ait  rather  to  be  liable  to  the  manfe  is  then  declared  to  he /ret.    In 

k(Qttr%  who  mnft  find  a  fufficient  the  fame  manner,  a  manfe  may  be 

■nfc  to  the  incomittg  minifter.  declared  fufficient,  though  built  not 

The  form  of  deckrinfi:  a  manfe  at  the  fight  of  the  prefbytery.     (aift 

^iCdest  or  free  is  thii:  The  incom-  Feb.  1786,  Heritors  of  the  pariih  of 

Wat  appliet  to  the  prefbytery,  which  Caimey  againft  the   Prefbytery  of 

ippointift  vifitation  of  the  manfe  by  Strathbogie.    Fac.  Coll.) 

tndefinen,  who  make  up  and  report  ^  i8th  July  1788,  Robertfon  againft 

*teiei  to  the  prefbytery,  which,  if  the  Earl  of  Rofeberry.    Fac.  Coll. 

«  ipprofe*  thereof,  proportiont  the  '  Did.  Vol.  iii,  tit.  Manfe,  p.  399. 

<<pOGe  among  the  heritors.    When  *  Ibid. 

tbe  nuafe  is  repaired  or  built,  the  t  But  the  court  rcferved  to  him  to 

Cc4 
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4  9.  The  fame  thing  had  been  decided  eyen  in  the  cafe  of  ro] 
boroughs  where  the  parifh  was  partly  landward  ^.  Buttbi 
cafes  being  attended  with  fpecialtiesi  the  court  of  feffii 
more  lately  pronounced  an  oppofite  decidon  ^. 

5  3<  III.     «  The  glebe,  is  that  portion  of  land  that  is  affign 


to  the  minifter,  by  ftatute,  oyer  and  above  his  proper  il 
^^'"*'^pend»." 

AUodiaU        The  glebe  as  well  as  the  manfe,  is  rather  allodial  ik 

feudal )  having  no  exprefs  holding  or  reddendo :  yet  ''  it 

efdvca^fall  ^^^^^^^  ^^  holden  of  the  king  in  mortijlcation ;  and  ther 

to  the  king,  fore  the  liferent  of  the  incumbent,  by  being  year  and  di 

at  the  horn,  falls  to  the  king*'/' 

BcDcfices.        ^^  °'*^>  ecclefiaftical  benefices  were  held  to  confift  eitb 
Spiritualty.  ^^  fpintualties  or  tcmporaUies, 

The  fpintualties  were  the  manfe  and  glebe,  as  well : 
Temporal-  the  ftipend,  or  teinds.  The  temporalties,  again,  were  8 
^y*  othclr  fubjefts,  which  had  been  acquired  by  the  church 

property,  as  lands,  fuperiorities,  patronages  of  churches,  sn 

jurifdiftions  pertaining  thereto*. 

ifth^e'  ^^  ^^^  ^^   ^5^3*  ^'   7^*  ^^^^^  ^^^  "  ^^  meikle  la 

a  glebe. 

apply  for  a  dwelling  houfc  in  any  gin  againd  Troop.     29th  JaD.  15 

other  form  he  (hould    be    advifed.  Niibet  againfl  Magiilrate*  of  if 

30th  June  1750,  Thomfon  againft  trofe.    Scot  againft  Earl  of  Sdk 

Heritors  of  Dunfermline,  Kilk.  D'\€l  Did.  V.  iii,  p.  398. 

VoLiii,  p.  398.  And  i6th  Jane  1784,  '  5th  March  and  %xfi  May  it 

R(ib.  Mutter  againft  the  £arl  of  Sd-  Dobie  mioifter  of  LinUthgow. 

kirk;   the  court  "   referved  to  the  *  Erflc.  B.  ii,  tit.  zo,  {  59. 

minifter  of  Kirkcudbright  to  infill  b  Stair,  B.  ii,  tit.  3,  §  40. 

for  a  competent  houfc  rent.    (Facul.  ^  Hope's  Minor  Pra^ca,  tit 

Coll.)  I  16,  and  note. 
"  28th  Feb.  1769,  Heritor!  of  El- 
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nezed  to  the  dwelling  places  of  them  that  fervis  and      $  3. 
!  at  the  kirk,  as  fall  be  hereafter  with  eude  ad-  ^"■*- 
appointed.**    This  uncertainty ,  as  to  the  quantum,  nation. 
Dved  by  the  next  ftatute,  by  which  the  minifter  was 
"  four  acres  of  the  glebe  at  Icaft,  lyand  contigue  or 
eft  to  the  faid  manfe,  gif  there  be  fa  meikle  ^/' 

bore  afls  were  extended  to  abbeys  and  cathedral  ?,^,*^^^*^» 
where  there  were  no  glebes^  it  being  ordained  that  there  wai 
ftcT  (hould  have  ••  four  acres  of  land  of  the  beft  and  "*»  K^^- 
nmodlous,  lyand  contigue  and  maift  eweft  to  the  Ncarctt  the 
ahilk  perteines,  of  in  ony  time  of  before,  perteined 
d  abbay  or  ony  member  thereof;  quhidder  the  famin  wii^fh*-!- 
within  the  faid  precinft  or  witffout  the  famci  gif  the  pre- 
fa  meikle  as  may  extend  to  the  quantity  of  four  ^*^^*^'  ^ 


at  order  the  different  church  lands  (hould  be  de-  Order  of 

r  the  glebe,  was  fixed  by  the  ftatute  1593,  ( .  165  S  ^^-^^ii'^^^^^'a 

;  that  "  quhair  there  hcs  bene  na  glebe  of  auld,  or 

ere  hes  bene  fome  of  auld,  zit  it  be  far  within  the 

of  four  aikers  of  land,  that  the  defi^^nati  >n  be  maid 

rfoi),  viccar,  abbot,  or  priorcfTes'  lands ;  and  fiiilzy- 

of,  out  of  the  bifhopes'  lands,  friers'  lands,  ^r  ony 

Ic  lands  lyand  within  the  bounds  of  the   faid   pa- 

c  and  quhile  four  acres  of  land  be  complete  ^. 

VI,  pari.  3,  1572,  c.  48,  lyburton    apalnft    Patfrfon.      Vcf   I 

bethcr  the  glebe  was  fct  find  that  bJfliops*  lands  were  defij;:jcd 

or  otherways.  before   abhors'    lands,    bcc^ufc    that 

(TI,  pari.  II,  1587,  c.  IT 7.  bifhops  have  the  grciter  inicreft  in 

•  » I    --  -u  -     . J    _ii.  .:»      :» r 
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{  3.  Therx  being  many  churches  without  any  arable  land  mi 

^"mc-    j^c^"^  thereto,  it  was  ordained  that  there  be  defigned  to  tfa 

■ATJON.     minifter  ^^ferving  the  cure  of  fik  kirks  where  there  is  lu 

arable  land  adjacent  thereto,  four  fowmes^,  for  ilk  aikerof 

there  is  DO  ^^  ^^^^  ^^^^  ^^^^  of  gleib  land,  extending  in  hail  tofa* 

^^         teen  fowmcs  for  the  faids  four  aikers,  and  that  of  the  miift 

commodious  and  beft  pafturage  of  ony  kirk  lands  lyand  not 

adjacent  and  maid  neareft  to  the  faids  kirks  ^/' 

3a  cafe.  Where  church  lands  either  were  not  within  the  paril^ 

^^^^^  or  were  appropriated  to  the  ufc  of  univerfities,  fchoola^  of 

Liiidt.         hofpitalsi  it  was  made  lawful  to  defign  a  glebe  to  the  minif 

fter  out  of  any  other  land,  (or  out  of  grafs,  if  there  were  m 

arable  land),  mcft  commodious  an4  neareft  to  the  paril^ 

kirk. 

The  other  proprietors  of  the  parifh  mud,  in  the  order 
above  prefcribed,  contribute  proportionally  for  a  recompeM 
to  the  one  whofe  land  is  defigned  for  the  glebe,  viz.  thepo^ 
prietors  of  church  lands,  when  church  lands  are  deCgned,  iflj| 
all  the  proprietors  of  the  parifh,  where  other  lands  are  ^ 
figned  '=- 

One  exception,  howevef,  is  introduced  by  the  aft  ?d6jj 
c.  21  *',  *^  that  in  all  defignations  of  gleibs  incorporate  aocf. 
in  village  or  town,  where  the  heritor  hath  houfes  and  fjfti 
dens,  the  fame  (hall  not  be  defigned,  he  always  giving  otbtf 
bnds  neareft  to  the  kirk.'^ 

heritor,  whofe  lands  were  defigned,  b  James  VI,  pari.  18, 1606,  c  7*  4. 

bccaofe  there  were  other  lands  nearer  ^  1644,  c.  31.    This  uA  feU  lafcC 

to  the  manfe,  for  elfe  any  heritors*  the  rcfciirory  a^;  but  it  feemsttbl 

lands  within  the  paroch  might  be  de-  revircd,  or  regarded,  as  ftill  in  IbMi 

figned  out  of  prejudice.*'      •  by  the  ad  l663,citx,£rik.B.1k»tl|| 

*  Paflure  for  a  cow,  or  for  ten  |  59.                                               j 

iherp.  d  Car.  II,  pari  x,  fciT.  3. 
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^  Uen  found,  that  temple  lands  (lands  which  had      S  3. 
ed  to  the  knights  templars)  are  not  church  lands  in  ^oe'o. 
ife  of  the  z€t  of  parliament,  fo  as  to  bear  a  propor-  i*  at  ion 
Huden  with  bilhopsi  parfons,  and  abbots  lands  ^ 

SRI  a  glebe  had  been  defigned  and  poflefled,  the 
f  fe^on  refufed  to  allow  any  new  deiignation ;  but 
»Dg  a  qneftion  about  the  quantity^  ordained  it  to  be 
Ml  anew'^. 

a|E  two  or  more  churches  have  been  united  by  a£t  P&rilhef 
unent,  one  of  them  having  a  glebe,  and  another  "°'^  ' 
xring  had  mj,  it  had  been  decided  that  the  minifter 
ot   be  excluded  from  a  glebe  in  the  other  alfos. 
lie  glebes  of  the  conjoined  parithes  amount  togetheir 

t,  V.  1,  p.  94.    The  pof-  1641,  Clark.    A  prelbytcty  ha'vin; 

'  the  knigjhtt  were  lecular,  defigned  a  new  glebe  to  a  minifier, 

CQ  to  them  for  defending  on  pretence  that  the  o]d  one  wat 

e  of  Jeni&lein.    So  alfo  it  barren  ground,  and  at  great  diflance 

hmve  been  decided  by  the  ^in  the  manfe,  the  court  of  feflioQ 

t  of  Paris.    The  preceptor  decided,  that  there  could  be  no  dciig- 

der  fat  in  parliament  intrr  nation  of  a  new  glebe  by  the  preftiy- 

mif  and  not  among  ecclefi-  ^c>7>  till  it  had  firft  been  cognofccd 

before  a  judge  competenr,  whether 

V.  i,  t.  Glebe.    "  A  minif.  ^^^  ^^^  ^a«  fufficient;  and  that  it 

ig  upon  hi8  defignation  to  ^'»«   "o^  empowered  to  change  the 

thenin,  and  the  fcucr  fuf-  &'<^^c  ^^^t  had  been  poffcfltd   patt 

on  this  reafon,  that  there  memory  of  man,  by  giving  a  new 

lands  more  ewett ;  and  the  ^°^  ^  ^"^  ''^'^^'''  ^"^  Inconvcnitrnces, 

urwering.  to  fortify  his  dc-  ^^^  "^"^^^^^  "^'^^^  P"^^"*^  declarator 

that  hi.  predeceffor  had  ^'^''''^  "'  '''  ^''  '^'"^  ^"^^"^"^^  -"*^ 

lie  Unds  for  lo  years  be-  "Pi*-*^^  And  therefore  reduced  mis 

.        ,        .  .«  new  dcfifrnation  of  a  glebe,  relcrv- 

wc;  the  mmifter  was  pre-     .       ..    ,      ,  ,.  ,      , 

bad.  March  7.  i«io,  Hen-  '"^  f "  ''8*'  '"""*'*'  "  •""'*'  '^ 
-  -         .     1  L     I  the  law.    Forb.  14,  Fount.  27  Dec 

k  manle  and  glebe,  long 

IT  defignauon  out  of  lands  '^'            .     .      ,^,  ,    v     „ 

;     ,.*          J        A          n  ^  Dune,  Auch.    (Glebe)      Spott. 

the  king,  and  molt  ewelt,  ,„,.,.          ^            ,          *^ 

.^    j^       „           ,r  (Kirk    Pavn  ».on\),    21    Jm.    1631, 

d  to  debar  all  new  defigna-  ,\       ,_   ^^.^  „  *       ^,  / 

•    14-      /ir- L       ^T^      .  Rpugh,  Did.  V.  I,  t.  Glcbc. 

icolMO>(Kirkmcn)Decl4>  ^                    ' 
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S  ^*      to.  four  acreS)  it  has  been  fince  decided  the  minifter  is  k 

OLKBB. 


entitled  to  any  further  de(ignation 


b 


ifDochurch     Where  there  are  no  church  lands  near  the  church,  wiMi 
'         ther  temporal  lands  may  be  defigned  for  the  jglebCi  is  a  pool 
lands?        not  yet  perfeflly  fixed  K 

<i  a6th  Not.  1755,  Minifter  of  the  applie<l  to  the  prefbjterj  for  theli 

Gofpel  at  Borgue  againft  John  Mil-  fignatioD  of  a  globe,  thej  afi|M| 

ler,    fa^or   upon    the    fcqueftrated  for  this  porpofe,  four  acres  of  tm 

Cjftate  of  Carletoun.      The  prcfent  poral  lands  lying  coBtignoos  to  H 

pariih  of  Borgue  coniifts  of  what  was  manfe.    There  are  church*  lands  fe 

anciently  three  parilhes,  ^iz.  Borgue,  the  parifti,  b«t  the  neareft  of  ikflj 

Senwick,  and  Kerkanders;  the  mi-  are  diftant  %om  the  manie  tt  kl| 

nifter  was  in  poficifion  of  the  three  three  quarters  of  a  mile, 

glebes,  which  had  anciently  belonged  "  The  proprietors  of  the  temfUfj 

to    thefe  parifhes,    each    of   which  lands  brought   a  fufpenfioo  cf  ^ 

glebes  were  below  the  legal  ftandard,  proceedings  of  the  preibytery.  Til 

but,  when  taken  together,  were  abofc  lord  ordinary  reported  the  cukt^ 

it.    On  the  admiffion  of  a  minifter  at  informations.                                   1 

Borgue  in  March  1 752,  the  prefbytery  **  The  court,  by  a  narrow  majori^j 

of  Kirkcudbright,  finding  that  the  found,  that  the  laodji  allocated  by  tk|{ 

glebe  at  Borgue  was  below  the  legal  prefbytery  being  temporal  laodi^  1^ 

ftandard,  proceeded,  according  to  the  not  liable  to  be  defigned  when  clri| 

vfual  form,  to  make  an  addition  of  are  church  lands  in  the  pari|h;  tf| 

arable  ground  to  the  old  glebe.   *<The  therefore  fuftained    the    reafooi  if 

lords  fc-.'*id,  that  the  charger,  being  fufpenfion  of  that  defignation. 

in  pofffffion  of  three  glebes,  extend-  *<  On  advifing  a  reclaiming  petido^i 

ing  to  more  than  a  legal  glebe  for  with  anfwers,  the  court  adhered***   , 

arable  ground  and  grafs,  was  not  en-  But    thcfe     interlocutors   bd^f 

titled  to  an  additional  defignation  to  brought  under  review,  at   the  ii^ 

thefe  glebes,  and  therefore  fufpend-  ftance  of  one  of  the  heriton^  vlt, 

ed  the  letters  fimpliciter."     (Facul.  was  a  minor  at  their  date,  the  Mil, 

Coll.)  altered  them,  and  decided,  **  diat«|l( 

i  In  the  cafe  June  10, 1794,  Minif-  the  circumftances  of  this  calCf  iff. 

ter  of  Kingibarns  againft  Hon.  Henry  minifter  has  right  to  have  kis  ^at^ 

Erikine.    **  The  pariih  of  Kingibarns  defigned  out  of  lands  lying  netftjl 

was,  in  1631,  disjoined  from  the  pa-  his  manfe,    whether   they  be  ttS 

rifli  of  Crail.    A  manfe  and  offices  lands  or  temporal  laqdf;  botfei^fc 

were  built  for  the  minifter  of  the  that  the  heritor,  whofe  lands  flfll^ 

newly  ere6led  parifh,  but  no  glebe  fo  defigned,  is  entitled  to  a  proftf" 

was  defigntd  for  him.  tional  relief  from  the  other  heriMtf 

'*  The  prefeut  incumbent  having  in  the  parifh,  liable  in  payment  < 
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IDS  axe  Uable  to  be  deCgned  for  the  glebe  as  church       $  3- 
although  the  fuperiority  only  had  belonged  to  the 
I  for  a  long  period  before  the  Reformation^.    If,  at  church*^ 
oe  of  defigning  a  glebe,  there  be  in  a  pariQi,  lands  ^^ 
f  the  crown  in  right  of  a  priory,  others  held  of  the  ^^^^^  ^. 
in  right  of  a  bifhop,  and  others  by  an  univerfity  in  Biii,op, 
f  the  priory,  the  firft  are  primarily  liable,  the  bifliops'  l^n<2s* 
n  the  fecond  place,  and  the  others  only  ultimo  loco^  Priori. 
er  may  have  been  the  defcription  of  the  lands  at  the 
nation^  or  at  the  date  of  the  a£t  1593,  c.  165  >. 

Scott  hitherto  received  in  le^,  in  the  univeriitr  of  St.  An- 

glebe."    June  X799.    Fac.  drew*8,  was  the  only  property  not 

.  127.  included  in  this  agreement.    A  fimi- 

i  Jmne  X799»  the  Minifter  of  lar  paydient  had,  it  was  believed, 

m    agalbft   Oavid  Balfour  been  made  to  the  minifter,  though 

».    Fac  CoU.  without  any  written  obligation,  from 

R  of  the  pariih  of  Crail  was,  the  eredion  of  the  pari/h. 
creded  into  the  new  parifli        This  annual  payment  was  continu- 

bnnit»  in  virtue  of  a  decree  ed  till  1790.    Thereafter  the  prefby. 

lAkui  by  the  high  commif-  tery  proceeded  to  deilgn  a  glebe  out 

eh  dedaivd,  **  That  the  he-  of  church  lands.    Thofe  underftood 

the  kirk  lands  within  the  to  be  fuch  were  PitmiUie,  nearcft  to 

bliihcd  pariih  of  Kingibarns,  the  manfe ;  Falllide,  at  a  greater  diT- 

iticccffon,  (hall  be  fubje^  unce;  and  Newton  of  RanderAon, 

^te  pf  ratm  with  the  heri-  iUU  farther  removed  from  it. 
le  kirk  lands  within  the  pa-         ritmillie  liad,  at  leaft  as  early  aa 

rail,  iicklike,  and  in  the  fame  the  X3th  century,  been  held  of  the 

aa  if  ihla  dividon  had  not  priory  of  St.   Andrews  by  laymen, 

le.**  for  the  yearly  feu-duty  of  ijs.  4d. 

yiOp  the  minifter  of  Kingf-  Scots,  and  there  was  (bme  reafon  to 

plied  to  have  a  gkbe  and  believe  that  it  had  originally  belong- 

deGgaed  to  him ;   and  the  ed  to  the  bifbopric  of  St*  Andrews. 

Y  having  met  for  thai  pur-  The  revenue  of  the  priory  was  an- 

faeritors  in  1721,  by  a  wriu  nexed  to  the  crown  at  the  Reforma- 

cment,   obliged    themfelves  ^^^^*  and  it  was  foon  after  ereded 

r  fiicceflbrs  to  pay  to  the  mi-  uito  a  tunporal  lordlhip  in  favour  of 

id  hit  focccflbrs  60L   Scots  ^^  <^uke  of  Lennox.     It  was  pur- 

I  lieu  of  glebe  and  foggage,  chafed  from  him  in  1635  by  Charles 

f  to  their  valued  rents.   Fall-  I*  ^^o  immediately  prefentcd  it  to 

iBgmg  to  St.  Leonard's  col-  ^^^    archbiihopric  of   St.  Andrews, 


Ob 
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J  3.          The  ftatute  1594,  c.  202,  was  fpeciall^  pafled  «  for  rt 

cLMi.       j.^f  ^£  ^j^gj^  quhais  landis  arc  or  fall  be  deiigned  for  muA 

and,  fince  the  abolition  of  fplfcopacy,  c<mit  dire^ed  to  be  answered  ^7  Ae 

FitmtUic  hat  been  held  of  the  crown  heritors  of  temporal  lsnds»  aal  If 

in  right  of  the  archbiihop.  St.  Lconard*8  college,   the  profri^ 

Fallfide  was  difiHNied  to  St.  Leon-  tor  of  Falliide,  as  well  as  by  the  otkl 

ard*8  college  by  a  prior  of  iSt.  An-  heritors. 

drew*s  in  15 1  a.   James  IV  confirmed  The  proprietor  of  KewtoB,  kfiiMy 

the  gift,  with  an  immunity  from  all  contended,  cKk  ffooi  the  lem  |l 

future  burdens.     It  was  ratified  by  the  decree  of.  disjundioo,  aadMfr 

an  unprinted   ad  of  parliament  in  quent  condud  of  parties,  the  baiJa 

161 3^,  and  no  public  burdens  of  any  of  affording  a  glebe  ihould  be  booi 

fort  have  fince  been  paid  for  thefe  indifcriminately  by  the  wliak  M 

lands.  tort  of  the  porifh  accorifiof  t*Mr 

NcwtoTi   of  Randerfion   was  dif-  valued  rents.                                  ' 

poned  by  the  bifliop  of  St.  Andrews  Pleaded  for  the  piTOpncCorcf  IftiK 

to  the  priorcfs  and  convent  of  Had-  ton>  imo,  The  legidmaire  mmtdft 

dington  in  1359,  and  there  is  extant  the  reformed  clergy  ftoiiU  te  fll^ 

an  inftrument  of  feifin  on  a  feu-right  vided  with  maofet  and  glebes  fiwi 

to  the  lands,  granted  to  a  layman  by  the  patrimony  of  their  popilb  ptfe^ 

the  priorefo  and  cdnvent  in   1461.  ccflors.    They  cannot,  tbotfioii^  i^ 

I'he  fupcriority  remained  with  the  te€t  the  dmimim  mils  of  lattds,  ^Mftb 

priory  till  the  Reformation.    Since  like  Newtoa,  ha v«  been  ImMJCdbiMl 

that  time,  the  lands  have  been  held  out  to  a  byman  abovo  a  oeiKwyki^ 

of  the  crown ;  and  in  fome  of  the  fore  the  Reformation,  and  wfaid^l^ 

later  titles,  all  mention  of  their  hav-  tainiog  no  other  connexion  witfadi 

ing  formerly  held  of  the  church  has  church  than  the  payment  ef  afik 

been  omitted.  rent,  it  would  have  boen  hud  • 

I'he  preftytery  defigncd  four  acres  pitch  on  as  ezdafively  liablo  ibr  ill 

as  an  arable  glebe  out  of  Newton.  burden.    It  was  onlycertain  femlltf 

The  proprietor  of  Newton  railed  were  inefiedual  againft  the  claiHtf 

a  fufpenfion,  and  the  judgment  of  the  the  miniftcr;  for  eiamplc,  whvelh 

preiby tery  was  at  firft  fupported  only  predeceflbr  had  feued  out  his  gM% 

by  the  miniftcr  of  the  parifh  and  the  which  was  declared  iMegal  by  t^ 

proprietor  of  Pitmillie;  and  the  lords  c.  72;   or  where  the  feu  h»l  IM 

(17th  May  1798)  onadvifing  inform-  granted  in  view  of  the  R«fo 

ations,  "  repelled  the  reafons  of  fuf-  after  8th  M;irch  X558,  tad 

penfion,  and  found  the  letters  orderly  by   1564,  c.  88,  ineffcAtal, 

proceeded,  fo  far  as  concerns  the  four  confirnved  by  the  crown. 

acres  of  glebe  defigned  out  of  the  adb,  Suppofing  Newton  liaUl  H 

fnfpendcr*s  lands  of  Newton."  be  defigned,  in  tenntof  the  a4lxjf|» 

*<  Mr.   Hay  prefentcd  a  petition  c.   165,  Aill  Pitmillie,   from  lihg 

againlt  this  interlocutor,  which  the  nearer  to  the  manfe  would  be  prim*^ 
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s  to  minifters."  It  provides,  "  that  where  defig-  g  f  3- 
manfes  lod  glebes  beis  made  and  tane  of  kirkland, 
mrochin,  or  an  great  part  thereof  being  kirkland ; 
minifter  notwithftanding  defigned  to  the  kirkland 
•ft  and  adjaeent  to  the  kirk :)  That  the  fewars» 
;,  and  tackfmen»  out  of  quhais  landes  the  manfes 
are  defigned,  fall  have  their  relief  of  the  remanent 


Hitir  only  connexion  becaufe  no  gnnts  of  their  property 

fric  «At  the  payment  of  had  been  made  by  the  king,  a*  be  in- 

»  uanahjf  to  the  arch-  tended  to  ceftore  them.    It  is  a  mif- 

AiHirews,from  1635  to  take,  therefore,  to  fuppofe,  that  all 

iooy  while  the  right  of  church  lands  were  in  the  %me  fitoa- 

emaiaed  the  fame  at  it  tlon  at  the  date  of  the  ftatute  1595* 

t  ccDtilnet  before.    Bat,  c.  165,  or  that  the  kgiflature  might 

M  of  the  Rcfimnation,  not  have  in  view  the  future  changes 

to  be,  ftridly  fpeaking,  which  might  take  place  in  them. 

on  ainoag  church  lands,  Anfwered  for  St.  Leonard's  col- 

I  iMt  be  io  the  view  of  lege,  FalUide :  Lands  belonging  to  a 

le  that  any  future  di^  college,  are  liable  to  be  defigned  for 

nld  ariie.  a  glebe  only  ultimo  loc»^  (1644,  c.  31, 

»fing  Pitmillie  to  be  con-  revived  by  1663,  c  ai ;  Stair,  p.  225  ; 

»Hhop8  famds,  the  glebe  Baftk.  Vol  ii,  p.  47;  Erik.  B.ii,  1. 10, 

defigned  from  Fallfide.  ^59.)    ' 

priors  lands,  and,  except  Two  of  the  judges  were   much 

i  %&  1644,  c.  31,  there  is  moved  hy  the  two  firil  branchei  oi' 

y    for    exempting  lands  the  fufpenJer's  argument.    Bat  the 

a  college  from  the  ordi-  court  found,  ayth  Nov.  1798,  "  that 

in  a  qucftion  between  the  heritors  ot 

;  Sor  the  minifter  of  the  church  lands,  the  glebe  falls,  in  the 

ke  proprietor  of  Pltmil-  firfl  place,  to  be  dcfigned  out  of  the 

1 1593,  c  165,  made  the  lands  belonging  to    the    pctitionci, 

I    bad  belonged   to  the  being  priors  lands ;   in  the  fecond 

At  and  vican  primarily  pbce,  out  of  the  bifhops  lands  be- 

sfe  the  reformed  paroch-  longing  to  colonel  Monypenny,  (Pic. 

aoK  IB  their  place,  and  miilie;)  and,  Mhimo  loc*^  out  of  the 

It  to  a  glebe  out  of  their  lands  belonging  to  the  college  of  Sr. 

orftatutes.    The  lands*of  Andrew's  (Fallilde;)   and  therefon* 

priors  were  made  liable  adhered  to  their  interlocutor  rcclaim- 

t  plnoe,  becaufe  mod  of  ed  againft,  referving  to  the  petitioner 

leen  gratnitouily  difponcd  ftiU  to  be  heard  upon  any  claim  he 

m  in  &vour  of  laymen  \  may  have  againll  the  other  heritors 

>f  biibops  only  Juhfrihrit,  of  the  pariih.** 
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« 

f  3*   ;^  parochinerSj  quha  are  fewarsi  poflcflburs^  and  tackl 

^RELIEF,  kirklands,  lyand  within  the  faid  parocbin^o  ratai*  i 

What  pro-  Tays  the  (latute,  *'  baith  againft  reafon  and  gade  con 

r;»^|<^"  ****^  ^t  there  fuld  be  an  glebe  defigned  only  of  the  (a 

lands  that  pertains  to  ane  fewar  and  pofleflbur,  am 

the  reft  \  and  fpecially  quhair  the  hail  landes  within 

rochin,  or  ane  great  part  of  the  faids  lands,  are  alike 

of  the  kirk,  and  payis  the  like  dewty."     At  the  date 

ftatute  it  was  only  church  lands  that  were  defignable 

glebe.    The  ftatute,  therefore,  fpecified  that  a  right 

obtained  among  the  proprietors  of  the  different  churc 

But,  when  the  (latute  1644  (paffed  during  the  ufu 

^^n*^d1b*  ^^^^"^cd  the  defignation  of  glebes  out  of  temporal  1 

deligncd.     equitably  gave  the  proprietor  of  the  defignated  lands  \ 

againfl  the  other  temporal  lands  of  the  partih.  If  thu 

be  now  confidered  as  in  force,  to  the  tStOc  of  d 

temporal  lands,  it  muft  alfo  be  prefumed  to  be  in  fan 

effc£t  of  giving  proprietors  of  fuch  lands  this  equka 

of  relief.  But  this  right  of  recourfe  is  not  real  againft  t; 

themfelves,  it  is  barely  perfonal,  againft  thofe  who  w 

prietors  at  the  time  of  the  defignation,  and  their  hcii 

a  glebe  were  defignated  out  of  temporal  lands  adjaca 

church,  while  there  are  church  lands  in  the  parilhj  tl 

lies  wholly  againft  the  church  lands. 

— piRTi-       The  aft  1593*  c.   165,  provides,  "  that  the  g! 

NENTs.  defigned  with  freedom  of  foggage,  pafturage,  feus 
diffat,  loning,  free  ifh  and  entry,  and  all  other  pi 
and  rights,  according  to  ufe  and  wont  of  auld.**  j 
aft  1663,  c.  21,  enafts,  **  that  every  minifter  hai 
foggage,  feal,  and  divots,  according  to  the  aft  of  pai 
made  in  anno  I593*" 

The  import  of  thefe  ftatutes  is,  that,  notwithftaiu 

"  Erflc.  B.  ii,  t.  xo,  S  60. 
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FQal  rigbt  thereby  given  to  inGft  for  defignation  of  a    •  $  s« 
^  dogymen  might  not  be  deprived  of  fuch  fcnritudcs  f^^V^'^f 
itbej  were  prerioufly  in  pofleSlon  of*    Thb  was  neceflary,  nsnti. 
ptient  all  niilapprehenfion  of  the  meaning  of  the  a^. 
sordingly,  thofe  privileges  have  been  allowed  to  minif- 
t  no  farther  than  they  were  fandiioned  by  the  particular 

!*•• 

MINISTER  has  no  right  to  the  fea-weeds  upon  the  (hore  Sea-wecdft 
s glebe,  for  the  purpofe  of  making  kelp*,  but«only  for 
Kupores  of  manure,  and  feeding  his  cattle. 

Ubb  s8»  1769,  Doff  againfl  raofles  within  the  parifli,  and  there- 
em  The  minifter*  of  the  pa-  fore,  that  it  ihould  be  dechu-ed,  that 
Gurney  had,  from  time  im-  the  purfuer,  and  his  fucctf  Jora  ferTiog 
id,  cnjoTed  a  fenritude  of  cad-  the  cure  in  that  parifh,  have  right  of 
tta  in  certain  moffea,  she  pro-  calling,  winning,  and  away-taking 
•f  dM  duke  of  Gordon.  In  fuel,  fail,  and  divot,  from  the  mofles 
Ae  prclbytery,  opon  a  peti-  AiH  unezhaufled,  for  the  ofe  of  their 
9m  Mr.  Chahnert,  the  incum-  families. 

Sndng  forth,  that  thofe  mofles        The  purfuer  having  like  wife  a]. 

ahaufled,  defigned  part  of  a  l^^cd  that  he  and  his  predeceflbrs  had 

ehngiag  to  Mr.  Duff  of  Drum-  >t  different  times  uken  their  peats 

isr  the  ofe  of  the  petitioner  from  different  moffeb  in  the  pariih, 

I  lacceflbn  in  all  time  coming,  befidet  the   moffes   now  cihaudcd, 

I  decree  being  brought  under  the  court  ordered  the  purfuer  to  )(ive 

ige  by  Mr.  Duff,  it  was  decid*  in  a  fpecial  cond :fi.endence  of  thefe 

the  court  of  feflion,  that  the  alleged  ad->  of  poffelfion;  and  a  cou- 

ttry  were  incompetent  judges,  del'ccndi-nce  being  accordingly  given 

m  their  decree  was  ot  juMtUtiu  in,  the  court  pronounced  this  judg- 

id  void.    Fac.  CoU.  ment :  **  Having  refumed  the  confix 

I  FcK.  I7;9t  James  Dymock  deration  ol  thi>  caufc,  with  the  fore* 

William  dnke  of  Montrofe.  going  condefccndence  in  behalf  of  the 

fBOck,  minifter  at  Abcrfoyle,  purfuer,  and  anfwcrs  for  the  duke  of 

c  an  adiott.  before  the  court  MoiJtrore,  defender,  they  find   the 

file  dvke  of  Montroiie,  pro-  condefccndence  not  relevant;  fiiAain 

of  the  greater  part  of  the  pa*>  the  defence  for   the  duke  of  Mon- 

itiiig  fiirth,  that  the  moffes  trofe;   and  affoilzie  him  from  th^t 

which  the  fomier  miuiften  procefs.**    Fac.  ColL 
!ir  peata  were  all  exhaulled,        *  14th   Nov.    17S1,    Lord    Rray 

:  there  fiill  remained  exteni&ve  againil  Rev.  Alexander  Falconer««- 

//.  Dd 
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i  I*  A  MiKi<5TEii  has  a  right  of  property  m  the  glebe.    . 

— rKKTi-    will  liot  be  allowed  to  commit  wafte  upon  it,  but  he  is  i 

MBNTt.      titled  to  every  benefit  that  can  be  derifed  from  it  fdvafk 

Jlafttia.    The  minifter  of  a  parifli^  therefore,  has  ri^it  ssc 

Treeir        and  appropriate  trees  on  the  glebe  \. 

Marl.  In  like  manneri  a  minifter  is  entitled  to  dig  for  mad  i 

his  glebe  ^. 

*<  Lord  ^leay  inlrfted  to  hive  it  other  heritors  of  the  pari&t  obnil 

found  and  declared,  that  Mr.  Fal-  an  intcrdid  from  the  (herifF  ^fk 

coner,  as  minifter  of  Edrachilles,  had  his  doing  fo,  tiU  the  qneftioa  flf  l|| 

so  right  to  the  fca-ware  upon  the  ihould  be  afccrtalned. 

ihore  of  his  glebe,  except  for  the  Ad  advocatioD  of  this  jv^l^ 

ptirpofe  of  manuring  his  land,  and  was  paiTed  of  confent*  wheu^  aa  I 

feeding  his  cattle.    Pleaded^  In  the  de-  part  of  che  hcritora,  it  was  a 

fignation  of  the  glebe,  the  boundaries  that  the  tccea  were  in  fell 


we  diilin&If  marked,  there  is  no  men*    that  they  aHorded   Ikelter  li  | 


tion  of  fbores,  nor  any  claufc  upon  aaanle;  and  were  an< 

which  a  right  to  fea-ware,  as  part  and  country.    The  minifter^  oo  fbeiM 

f  eriinent,  can  be  founded.    The  ori-  hand*  cooteodiecL  that  thej  «iif  | 

ginal  right,  therefore,  of  the  family  ing  faft  to  de€«y»  and  ihat  they  41 

•f  Reay  ftill  comtinues,  and  muft  be  dered  the  maofe  ttnccmfiirwMfiiW 

fnfficient  to  exclude  any  right  com-  the  damp  and .  finoke  occafioaeil 

petent  to  the  minifter  in  virtue  of  them.     But  the  parties  afienM|| 

the  dcfignation  above  mentioned.  wxTing  all  (pedaltiea,  joined  ilbl 

Obfervcd  on  the  bench.«*The  de-  thegeneralpoait»h»w£tf  themirill 

fignation  of  a  glebe  is  like  a  bound-  of  a  pariih  has  right  to  dii^J 

ing  charter.     Here  the  deflgnation  trees  on  the  |^ebe  qtm  proppetob  -^ 

makes  no  mention  of  fhores,  end  the  The  ooiut  were  at  Ml  a  goa44| 

minifter  is circumfcribcd  by  die  terms  divided  ia  opinion}  bat  tfa^  4l 

of  his  own  right.    The  court,  there-  wards  **  remitted  to  the  loid  eviM 

fore,  adhered  to  the  interlocutor  of  to  remit  to.  the  (herifi^  withi^lll 

the  lord  ordinary,  who  had  decerned  tions  to  afibilxie  thft  minA^tJf 

in  terms  of  the  declarator.'*     Fac.  recal  tfaeintesdidl;  uitf  fiutb«liH 

CoIL  him  entitled  to  exfcneea.**  Sctdjll 

P  r6th  May  1799)    J^°  Logan  late  cafe,  Hepburn  of  Himbf  tfll 

and   others    agaxnft   William  Reid.  the  minifter  of  tbtt  perilh. 

The  reverend  William  Reid,  minil^  <I  x3tfa    Nov^   <799»   MinifftT' 

ter  of  the  parifli  of  New  Cumnoek,  Madderty  againft  the  Henftoi%9l 

having  propofed  to  cut  ibme  grown  V.  iii,  p-ajr.    However,  in  tkbf 

trfiCB,  which  had  been  planted  by  his  the  court  was  much  divided  ia  % 

prcdcccflor  on  the  glebe  adjoining  to  nion.    It  was  (imply  remitted  t0i 

the  manfe,  John  Logan  and   fome  lord-juftio&iClerkM'QvecDbOldai 


Gi.IV..         CHir&cHPRop£]itT*  4x1: 

Att  a  jpiai&er  if  oot  emitled  to  dig  peats  in  the  glebe^.        f  3* 
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Tbm  ftamne  is^}>  c*  7^'  prohibited  <<  ecclefiaftical  per-  m«m7< 
Im  to  fet  in  few  or  lang  tacks  ooie  of  their  manfes  or 
^ebes  pertening  to  the  faid  kirks,  without  fpeftal  licence 
iwi  coofeat  of  the  qneen^s  grace  m  writ  ••"  « 

Bt  the  ftatate  x|72«  it  is  faid,  *'  that  it  (hall  not  ty  lei-  Leaibb 
fim  to  the  minifters,  or  readers  prefent  or  to  cum,  to  fell 
IBsUie,  fet  in  few  or  takkis,  or  to  put  ony  in  pofleflion  of 
IMei  9nd  glebes  in  prejudice  of  their  fucceflbrs,  hot  the 
faun  to  remadn  always  free  to  the  ufe  and  eafement  of'Gk 
at  fin  be  admitted  to  ferve  and  minifter  at  the  faid  kirk^.^ 

I 
*  ■ 

!  Airp  the  a£l  i  j;8;t  c.  1 1,  for  nuJdng  all  ecclefiaftical  per-  Sat'omfnU 
[  fm  IcftfC  the  benefice  "  als  gude  as  they  fande  it,"  declares^-^''^''* 
it  jln  ^  10  cafe  ony  of  the  £ud  perfons,  provided  to  the  faid 
kpcfioes  Cdl  Jiappen  to  doe  utherwayes ;  and  be  ony  fewea^ 
Ittea^  penfions,  or  changing  of  vidiual  for  money,  or  ony 
pAer  di4>ofition,  (all  nuk  their  benefice  in  worfe  eftaite, 
nor  die  (ame  was  at  their  entrie  theirto»  all  fctting  and  dif- 
fofition  ddl  be  of  nane  arail,  force,  nor  effed." 


diit  aceonne,  »  sot  tvponad  the  f  lebe  in  proper  Ihape,  afcdrttio* 

il  the  Fmcvlty  colledioa.    He  pro-  ing  and  fccuring  the  free  refidoe, 

the  fDllowing  iaterlocucor,  mvft  be  done  at  the  fight  of  the  h»- 

aD  fMOtiea  uqaiefotd  in  s«»  #itora  of  the  parUk  and  the  prcibyte* 

^  fiali,  Jkmt  the  whole  mad  ooght  ry,  the  charger  iwdiDg  caution  to  the 

laW'd^g  cNiCt  and  the  lorfiue  af  the  extent  of  50L  fterling  for  due  implt- 

^i^  ihcD  reftored  to  the  proptr  fliiem  of  the  ahof«  particuhuif  and 

!t    Fiaday  that  the  whole  ez-  lodging  a  bond  of  caution  {  therefbte 

i^4iggiog»  and  of  afcenrards  removet  the  huerdid;  fti^Moadt  the 

IHtiof  Ae  tefaoe  of  the  gl^  'm  ktttn/Mt^/kitfr** 

ftape,  and  aKb  the  expence  of  '  aid  Jan.  1789,  Meroer  ^ganll 

^foediy  might  to  be  deduced  Mmificr  of  Lethcndy.    This  oafe  is 

the  peodoce  of  the  marl,  and  not  reported. 

Aee  icfidae  only  lecared  for  be-  '  Q^een  Mary,  parL  9. 

^  die  iflcnmbem :  Finds,  that  t  jai.  VI,  park  3. 
rha  %gi0gf  ponkig  the  forfsce  of 
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These  zGts  have  been  explained  into  an  abfolute  proh3ii 
tion  to  feU|  though  the  yearly  feu  duty  fecured  ^y  the  gpoi 
to  the  benefice  (hould  be  quadruple  to  what  could  rea(bflaU| 
be  exfcCt^  in  the  way  of  tillage". 

ThiS|  however,  Mr.  Erfkine  obfenres,  is  certain,  that  id 
cafe  of  the  removal  of  the  church  to  another  part  of  tlie 
parift,  the  old  manfe  or  glebe  may  be  fold  or  exchanged  bi 
a  more  commodious  one^  and  fuch  fales  or  excambions  hue 
been  authorifed  by  the  court.  And  fuch,  it  is  beliered,  hifc 
been  fuftained,  when  fairly  gone  about,  and  not  ptejndidd 
to  the  benefice. 


*4. 

■CKASf. 


IV.  It  is  provided  by  the  aft  1633,  c.  21  *,  "  that  every  » 
nifter  (except  fuch  minifters  of  royal  boroughs  who  haveoM 
right  to  glebes)  have  grafs  for  one  horfe  and  two  kbe,  Offl 
and  above  their  glebe,  to  be  defigned  out  of  kirk  land8>  ad 
with  relief  according  to  the  former  a£ts  of  parliament  ttxat 
ing  in  force.  And  if  there  be  no  kirk*  lands  lying  near  Ab 
miniiler's  ntanfe,  out  of  which  the  grafs  for  one  hcrfe  td 


*»  X4th  May  1799,  the  Miniftcr  of 
the  united  pariibes  of  Little  Dun- 
kcld  and  LAggtnallachie  againfl  the 
heritors.  The  living  of  Little  Dun- 
keld  and  LagganaUachie  has  two 
glebes  annexed  to  it,  one  at  Little 
Dunkeld,  contiguous  to  the  manfe, 
and  confiding  of  fix  acres  of  arable 
land,  and  two  of  pafture,  and  the 
other  about  two  miles  difiant,  at 
LagganaUachie,  containing  about  four 
acres,  one  half  arable,  and  the  other 
half  pafture. 

Ilia  yearly  produce  of  the  grounds 
at  Little  Dtmkeld,  cultivated  in  the 
ordinary  way,  could  not  be  rated 
at  more  than  los.  per  acre.  But 
being  well  adapted  for  the  efiablifli- 
mcnt  of  a  nunufaduring  village, 


the  minifler,  with  the  approbtlifl 
of  the  prefbytery,  feued  out  kvsA 
acres  for  a  yearly  payment  di  aM 
6L  per  acre. 

Some  of  the  heritors  having  M 
ildered  this  traniadion  as  aUra  dbi 
of  a  pari(h  miniftcr,  the  qirfii 
came  to  be  tried  ia  a  procefi  cf  U 
penfion.    - 

The  ^ueftioD  having  beea  It 
ported  on  informations,  the  oMnh 
geseral  was  of  opimoo,  that  a  * 
nifter  could  noc  io  any  cafe  |» 
feus  of  his  glebe.  The  coart^  tkM 
fore,  fuftained  the  reafons  «f  (df^ 
fion,  and  fufpended  the  kttcvif* 
plicicer.  A  reclaiming  petitioaM 
refufed  with  anfwcrs.    FaCi  OoIL 

*  Cha.  n,ptrL  i»feC3. 
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ine  may  be  dcGgned,  or  otherwife,  if  the  faid  kirk  lands  ^^^^f 
Ue  landy  in  either  of  thefe  cafes  ordains  the  heritor  to  ^sta- 
the  minifter  and  his  fucceflbrs  yearly  the  fum  of  aol.  '^"'''* 
for  the  faid  ^rafs  for  one  horfe  and  two  kii^e,  the  he- 
ilways  being  relieved  according  to  the  law  Handings 
er  heritors  of  kirk  lands  in  the  faid  parodu'' 

s  proTiGoo  of  the  20I.  SroXs  is  merely  fubfidiary^  to  take  SubfidUiy, 
if  there  be  no  lands  in  the  parifli,  fuch  as  are  defcribed 
ftatute ;  otberwife,  neither  the  minifter)  nor  heritors, 
efbytery,  nor  all  pf  them  together,  have  any  difcre-^ 
r  power  to  fubftitute  the  20I.  Scots  in  place  of  the 
mds*.  IfOrd  Bankton^  fays,  that  this  grafs  being  addi^ 
{akes  place  though  the  old  glebe  (poiTefTed  before  1663) 
include  not  only  the  four  acres  of  arable  land,  but  as 
as  might  ferve  to  maintain  two  cows  and  a  horfe.  Mn 
e  does  not  fpeak  fo  pofitively ;  and  an  oppofite  princi- 
rms  to  have  governed  two  cafes  ^.     But  the  point  is 

h  Feb.  zS04,  Lawrie  againft  **  The  lord  ordinary  found  the  let- 
ters orderly  proceeded.  The  court 
the  year  1718,  the  minif-  adhered/' 
!9ewbum  applied  to  the  pref-  A  contrary  judgment  had  been 
for  a  defignation  of  a  grafs  given  in  the  cafe  of  the  miniiter  of 
ind  a  portion  of  ground  was  Mertoun,  19th  Jan.  1780.  But  it  was 
t  for  that  purpofe.  The  in-  obfervcd  from  the  bench,  that  that 
It  did  not  however  carry  the  cafe  had  not  been  fufHciently  attended 
of  the  prefbytery  into  eiecu-  to  when  it  was  decided ;  that  the  de- 
al accepted  the  fum  ojf  ooL  ciiion  was  pronounced  by  refuting  a 
B  lieu  of  grafs  glebe,  which  petition  againfl  the  lord  ordinary's 
lat  time  was  paid  by  the  heri-  interlocutor ;  anA  that  the  minifter 
nrding  to  their  refpe^ive  va-  prematurely  acquicfced.  (Fac.  CoL) 
(.  In  X^i,  the  minifter  of  the  ^  b  B.  ii,  tit.  8,  {  124. 
made  an  application  to  the  ^  26th  Nov.  1755,  minifter  of  the 
cry  for  a  new  dcfignation  of  united  parifties  of  Borgue,  &c.  Fac. 
ad  ground  was  defigned.  The  Coll.  And  iith  July  1801,  parifli 
tor  thereof  prefented  a  bill  of  of  Kilmadock. 
ion  of  the  decree  of  the  pref-  d  In  the  lateft  cafe,  a  decifion  has 

b^en  pronounced  againft  the  miniftcTi 
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\MAit  The  ad:  allows  the  grafs  only  to  be  t^en  out  of  foe 

^1,]^  church  lands  as  are  not  arable.  By  arabk  hnds  b  to  be^ik 
omxuDg  of.  derftood  ground  in  a  continued  (late  of  cultifatimiy  thoia| 
bearing  crops  of  grafe^  and  not  eonttantly  unde^  d 
ploti^^.  **  Grounds  may  be  defigned  to  a  mimfter  ft 
grafs,  although  they  hare  been  in  ufe  to  be  ploughed  q 
for  three  year8>  and  to  lie  three  years  in  grafs  altao* 
afcly*.'' 

WtfETHiR  ground  falls  within  the  exception  of  arabk  ill 
At  ftatnte,  is  to  be  detomined  by  its  conditioil  at  the  tiny 
when  the  deSgnation  b  appKed  for,  how  recently  focrerk 
nay  hate  been  btought  into  tillage  ^    Yet  *<  heritors  nml 

who  has  hrooght  it  under  review  hy  rye  grafi  and  clorer ;  coold  [aot  be 

a  reclakniRg  petkioiK     Miniileir  of  defigned.    **  The  court  foftitoeddtf 

Jedburgh    againft  John    Davidfon's  reafont  of  redoAloo  tf  the  |n# 

trudees,  Feb.  19, 1805.  grounda.*'    (Fac  GoL)                 ' 

^  Charles  Grlerfon  againft  John  d  27th  Feb.  I75d>  Ho4ges«ii*« 

£  wart,  36th  June  1778.    The  prcC  Bryce.—a3d  June  1784.    Theli^ 

Jby tery  of  Dumfries,  upon  the  appli-  ritors  of  the  kirK  lands  in  the  ptfA 

cation  of  the  minifler  of  Troqueer,  of  Peebles  againft  William  Dalgldik 

defigned  to  him  nine  acres  of  kirk  The  prcibytery  allocated  to  tbtfSB 

lands,  for  minifter*s  grafs,   on  the  niftry  of  Peebles  a  f  iece  of  hod 

-ftatute  16639  c.  it,  formerly  part  of  the  vicar*s  gkln 

.   Gr*erfou  brought  a  redu^Ion  of  the  which,  on  the  eve  of  the  ReAntf 

pre(bytery*a  decree  on  thia  ground:  tion,  had  been  feued  out  iStfi*' 

That  the  lands  dcfigped  fell  within  divifions  to  the  inhabitants  of  d 

the  ttxception  of  the  ad  1663,  **  that  borough.    The  fpot  was  mard^  tf 

if  there  be  no  kirk  lands  lying  near  often  covered  with  water  ior  a  giCB 

the  mini!ler*s  manfe  out  of  which  pju-t  of  the  winter  feafen;  it  htf 

the  grafs  may  be  defigned,  or  other-  never  been  in  tillage,  nor  wai  itfr 

wife,  if  the  faid  kiA  lands  be  arable  quently  ufed  io  paflure,  the  ffM 

hndtf,  in  either  of  thefe  cafes,  ordain  which  grew  upon  it  having  beeai 

the  heritors  to  pay  the  minifter  an^  ther  cut  green  or  made  ioto'bl 

his  fucccflbrs,  yearly,  aoi.  Scots  for  The  heritors  brought  m  rediidln< 

the   faid  grafs,"  pleading  that  the  the  decree  of  the  prefl>ytery.    H 

lands  in  queftion  being  arable  lands,  court  of  feffion  afToilzicd  the  deisi 

incloicd  with  dike  and  ditch  %o  years  ers  from  the  redudioo.    (Fic  CoL] 

before  the  defignation;  and  regularly  ^  a6th  June  1778,  Orierfbii  tgiii 

producing  either  crops  of  grain,  or  Ewart.    (Fac  Col.)                  ^* 
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r  mmlilimimf  till  up  that  which  was  in  ufc  to  be  let,  ^^^^ 
I  tbej  might  leave  nothing  for  the  nunifter  but  mofs, 
Ulb,  or  rocky  gfoond,  to  the  defrauding  the  goo^ 
of  die  laiTp  and  the  minifter's  manifeft  prejudice  V 
)  fi^  aiinifter  is  generally  allowed  to  cut  the  graft 
c  cbuithyard  f  • 


TBIWOS. 


!'he  principal  Spirituality  of  benefices  was  the  teinds  {  5< 
\y  which,  according  to  Mr.  £r(kine^  are  that  ^  liquid 
00  of  oiir  rents  or  goods  which  is  due  to  churchmen 
pnniag  diWne  Service,  or  ezerciCng  the  other  fpiritual 
It  jproper  to  their  feveral  offices* ;"  or,  perhaps  may 
\  conedly  defined  to  be  that  proportion  of  our  rents 
dsy  which  by  the  law  is  fubje£ted  to  a  perpetual  in- 
bucden  in  favour  of  the  miniders  of  the  eftabliOied 
for  aAsrding  fuch  ftipeods  af  it  0iall  appear  proper 
xwpetent  court  to  affign. 

r,  in  truth,  was  the  proper  defcription  thereof  even  in 
imes.  The  canon  law,  indeed,  fpeaks  of  teinds  as  due 
hial  churches  of  common  right  ^.    But  this  rule  never 

■L 1710,  Miniiler  of  l.och*  wm  the  general  pra^ice  OTcr  Scot* 

>unuinhall.  land  for  miniilers  to  feed  their  cattle 

ec  1778,  Hay  againft  WiU  in  the  church-yard.    The  court  af* 

Two  bcritort  io  the  pariih  firmed  the  judgment  of  the  ihcriff. 

k  brought  an  adion  before  ^  £rlk.  B.  ii,  tit.  xo,  {  lo. 

'of  File,  againft  the  miniiler  b  Dec.  Greg,  ix,  L.  iii,  tit.  30,  £.  30, 

irifll,  concluding  inter  alim,  **  farocbialibiu  ecdtfiu  ix/olvaniur^  ad 

ooid  be  ordained  to  deilft  quaj  de  jure  cemmuni  fpe&at  fnceptio 

Lnring    hit    cattle    in    the  deeimarum**    Agreeably  to  this,  the 

vd  io  all  time  coming.  The  old  ftatute  1489,  c.  7,  (James  I V, 

ad  that  be  was  only  entit.  pari.  7,)  makes  it  to  be  a  point  of 

t  the  grais  in  the  church-  ^ittay,  "  to  intromit  wi&  the  lands, 

;  not  to  pafture  his  beftial  teinds,  obligations,  profits  or  duties 

ftd  dticharged  him  from  do-  of  halie  kirk,  without  ucke  or  afle- 

tmAer.    The  defender,  in  dation  ef  the  pcrfon,  vicar,  or  their 

id«Katiao»  )dleged,  that  it  £ermoraxes.*' 
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TEiMDt.  obtained  univerfally.  Here,  prior  to.the  Reformation^ 
^uMTORT.  as  in  other  popiih  countries,  it  was  only  in  fomc 
that  the  teinds  were  enjoyed  by  parochial  clergy.  Tl 
In  poj.ifli  proportion  belonged  not  merely  to  other  churchmen, 
and  fecular^,  or  to  charitable  purpofes,  as  hofpit 
fchools,  or  to  chaplanies  for  private  devotion,  or  to  a 
in  cathedral  or  collegiate  charges  for  maiTes  to  be  { 

^  "  The  regulirt  followed  the  rule  caLrzge  teinds  in  their  owo 

of  St.  Aagu(line»  biihop  of  Hippo  in  the  fame  manner  at  the  pai 

Africa,  St.  Bennet,  or  fome  private  to  the  parfonage  teinds. 

ilatuiei  approved  by  the  pope,  and  The  churches  or  pariflic 

lived,  ilept,  and  took  their  diet  to-  the  teinds  were  deftined  fa 

.gether,  under  the  (ame  roof.    They  per  maintenance  of  the  hi 

were  cither  canons,  monks,  or  friars,  called  his  men/al,  ^atrimamai 

and  their  houfes  were  called  abba,  churches.    The  churches  c 

cies,  priories,  or  convents.    The  fe-  whereof  the  teinds  were  d 

culars,  again,  had  their  private  rules  the  members  of  the  chapt 

compofcd  by  their  chapters    or  bor-  inferior  dignitaries    of   th 

rowed   from  other  colleges  abroad,  were  called  ^nrnroit  churchc 

which  ilatutes  were  not  commonly  as  is  faid,  the  chapters  live 

approved  of  by  Rome.    They  lived  ly  in   common,   and   the 

ieparately  in  their  cloifters,  or  in  prt-  their  fupport  were  levied  a 

•vate  houfes  near  to  their  churches,  in    common,    and  the  fa 

and   were  governed  by  a  dca  i   or  was  retained  when  the  n 

provoft.**      (Spottii^pvood's  App.   to  the  chapter  coming  to  liv< 

Hope's  Minor  Praties,  p.  412.)     So  ly^  a  reparation  of  the  func 

every  churchman,  who  was  not   a  took  place, 

monk,  was  fecular.  When  a  church  or  ben 

The  fecular  clergy  confifted  of  the  belonged  to  a  bifhop,  or  c 

fame  three  great  clafles,  as  in   the  monaftcry,  none  of  whoa 

eplfcopal  church,  viz.  ift,  the  arch  the  duty  thcmfclves,  the 

bifhops  and  bifliops;  adly,  there  were  ncceflarily  fcrvcd    by  via 

their  chapters,  confiding  of  the  in-  rates,  who  received  fome  i 

fcrior  orders,  of  the  dignified  clerp^y,  able   allowance   out   of    t! 

a»  deans,  arch.deans,  &c.;  and  3dly,  Sometimes,  however, the  pa 

there  were  parfons  or  miniftcrs  hav-  he  made  the  donation  of  fa 

ing  right  to  the  parfonage  teinds  of  to  a  bifhop  or  chapter,,  r 

their  refpe^Slive   pariihcs,    but   who  himfelf  the  right  of  namiii 

were   not  members  of  the  bifhops  with  fuch  proportion  therei 

chapter,  and  a  few  perpetual  vicars  be  necelTary  for  his  fuppori 

or  incumbents  who  were  alfo  fettled  ly  the  Icifer  teinds  thcocc 

for  life,  ^nd  were  entitled  to  the  vi-  carage. 
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leibolsof  die  founders;  but  alfo  to  laymen  in  virtue  of  ^,,t£" 
fetidations  by  which  fuch  tdnds  were  fecularifed  and  be — riiuxoy 
BC temporal  rights^. 

0»  the  Reformation  J  the  poflfefHons  of  the  popifh  hier-  At  the 
if  derolved  on  the  crown  and  the  lords  of  ereHion  ;  i.  e.  ation. 
)fe  great  men  in  whofe  favour  certain  parts  of  the  church 
limony  were  occaGonally  eref^ed  into  temporal  baronies  ^ 

« 
5ooN  after  the  Reformation,  the  protcftant  clergy  were 
med  a  third  of  the  church  livings  ^  for  the  difttibution  Third  pro- 
ttcof,  there   were   certain   noblemcm   and    minifters  ofn^nj^^^i. 
fitfi  churches,  appointed  commUfioners,  who  were  call^l 
iplat.  This  third  was  6rft  fet  apart  for  them  by  an  aft  of  P^^- 
Ty  council ;  but  the  objetl  thereof  having  been  in  a  great 
i^ore  difappointed,  firil  by  the  imperfeft  rentals  produced 
the  popilh  clergy,  and  afterwards  by  difcharges  granted  to 

TliefeiDfeudations  were  at  length  the  church.**     (B.  ii,  tit.  lo.)    But 

fa&itcd  by  councils  of  Lateran  in  Mr.  hifkmt  f^ems  to  t^ink  that  it 

budl2l5.  included  the  teinds  alfo,  bccauiie  it 

'  rhc  eredions,    or    impropna-  contain  i«  an  exprels  exception  ot  the 

M,  bciog    confidcrcd    prejudicial  tcind  iheavct  and  the  :..  a  ler  tcindi. 

the  intereft   of  the  c:own,  the  And  the  ad  J593,  c.  i^e,  letni,  to 

15S7,  c  19,  wa«  pufTvd,  where-  fuppofe  it;  fo  (he  might  have  a.iiied) 

dmrch  lands  were  annexed  un-  does  alfo  the  ad  1592,  c.  iij. 

aibly  to  the  crown :   under  the  f   ^  'i  he   thirds  were  dtflributed 

xptiflo,  however,  of  'uch  as  had  among  th«.  mimfterb  in  this  fort;  j(l, 

vioofljr  been  eredcd  into  ttmpoidl  the  i  vtral  kirks  were  planted  by  the 

iibips,  of  fuch  as  has  been  made  fupenntcnaanis  appointed   in   every 

rtohofpitaU,  fchools,  or  miivcr-  province  by   the   general  afTembly; 

1^  ind  of  thofe  patronages  which  and  at  the  dcHre  oi  the  lupei  intend. 

beeo  vefted  in  laymen  bcfure  ants,  or  of  the  commiiTioneri*  from 

Rdbrmation.  the  general  alTcmbly,  the  king  and 

his  2A  is  entitled  "  the  annex-  qocen's  majefly  paflcd  a  commiflion 

I  of  th«  temporality  of  benefices  under  their  fcals  co  a  numb  r  of  the 

ecrown.'*  Mackenzie, therefore,  nobility  and  minifters  of  ilicic  Lirks 

ifes  it  sot  to  have  included  the  whilk  were  plated,  which  mcing 

I,  •  thefe  being  acknowlcdjrcd  was  called  the  plat."     (S.i  Thomas 

IT  bw  to  Ijc  the  patrimuny  of     Hcpc'b  Min.  Pradics,  tit.  2,  p.  i"^!-) 

• 

I 

0 


TIINDS. 
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• 

indV.     ^^^  ^y  queen  Mary,   the  aft  15671  c.   10,  was  ptderf, 

roRT.  whereby  it  was  ordained,  **  that  the  hail  tfiird  of  the  hdl 

^^      benefices  within  this  realm  fliall  now  inftantly,  and  in  sB 

]>roTided  to  times  to  come,  firft  be  paid  to  the  minifters  of  the  Cfaft- 

<^  f^^^'  pie  and  their  fucceflbrs."    This  applied  to  churA  Hvingi  d 

every  defcription,  menfal  kirks,  commop  kirks,  patronage^ 

and  vicarages. 

Aflbmption      '^  ^^^  better  payment  of  the  thirds  of  benefices,  then 

ofcbirdfl.  ^ere  particulat  places  defigned  for  payment  of  the  liSri^ 
which  was  called  the  ajfttmption  of  the  thirds ;  and  after  diil 
aflumption,  the  prelhtes  ai^d  other  beneficed  perfons  had  fl( 

Noucks     p6wer  to  fet  tacks,  nor  give  penfions  of  that  whidi  wasat 

^reafter.   figned  for  payment  of  the  thirds  C 

J?™J"^       Not  many  years  after,  a  very  material  alteration  took 
paribsagcK  place  with  regard  to  common  kirks,  or  thofe  bdongiif  to 
the  chapters  or  inferior  dignitaries.     The  a£l  15941  c.  199^ 
entitled,  for  provifion  of  common  kirks,  ^^  declares  all  coitt* 
mon  kirks  to  be  of  the  fame  nature  of  other  paifonagesanl 
vicarages,  and  ordains  the  fame  common  kirks  to  be  con- 
ferred by  prefentation  of  the  lawful  patron,  and  fvfficicBC 
collation  to  minifters  ferving  thereat,  feeing  they  are  beoe* 
Thdr  ftatc  fj^.gg  ^f  cure."    While  prelacy  obtained,  many  of  thcfe  ooa* 
preUcf.       mon  kirks  belonged  to  one  perfon,  as  the  dean,  archdoif 
&c.  who  fervcd  the  cure  by  his  vicar  or  curate,  in  fuch  H 
he  himfelf  could  not  attend,  he  however  remaining  the  tihh 
MuTghTto '^^>  or  entitled  to  draw  the  teinds.  By  this  aft,  every  one  o( 
draw  the     the  incumbents  had  a  right  to  the  teinds  of  their  rdpeftnt 
^^^  '        parifhes,  and  at  the  fame  time,  all  of  thofe  pariflies  were  des 
Glared  to  be  patronate  ^. 


S  Sir  T.  Hope's  Min.  Pr.  1 2,  p.  102.  parfon  or  proper  pallor,  fe  » 

b  The  bifliops*  w*ettfat,  patrimomialy  ation  in  fa¥Otir  of   htiCflf 

or  proper  churches,  were  not  pMtr»H'  haye  been  unneceflary  and  iBpva|ii 

4te.    As  the  biihop  himfelf  wat  the  When  the  biihop  appginBed 
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b  16669  Ae  eftste  of  bifhops  was  reftored.     Althotsgh      {5. 
it  WI9  meant  to  •*  repone,  rcftorc,  and  reintegrate  the  t»i«»«-. 


eftate  of  bifhops  to  their   ancient   and  accuftomed  Bi(bopt 
baoor^  cSgtiitie8)  prerogatitres,  prifileges,   livings,  lands, '^^^^ 
M%  teuids^'  irents;  thirdis,  and  eftate,  as  the  fame  was  in 
ktddantd  ktrk,  maift  ample  and  free  at  any  time  before 
he  afi  of  annexation  aforefaid*,''  yet,  notwithftanding  thofe 
ami  fo  very  comprehcnfive,  the  aft  ^  was  not  underftood  to  cjyjp^^„ 
Axe  diapters,  or  the  inferior  dignitaries  of  the  church,  or  nocreftmd 
ttdtare  their  benefices  to  the  fanie  footing  in  which  they 
)i  originaQy  ftood  S      ' 

*  I    ■  .    •      -      * 

Ui  ieid  to  in^  the  core,  thU    the  benefice  belo&ged  to  him  /Mm 

S  dK  btlbop  cMifinrk^  or  beftow-  r  i6di5,  c.  %. 

\  the  ImDf  apoii  the.  incuqibeiK,  ^  The  ad,  indeed,  refcmdt  all  adi 

ih  inch  ^pomunent  out  of  the  that  had  the  effed  to  difinember  par- 

iiiit  he  chofe  to  gtt e  him.    Nei-  ticular  kirlu,  or  common  kirks  of  the 

»  wwe  th«  blfltoprics  themfehres  iaid  biflioprica,  from  the  (amen ;  but 

iffflf  pmimmtti   the  biihop'  doc  the  meaning  of  thii  was  ao  other 

itHf  been  prcfented,  bat  ele^d^  than  again  to  annex  to  the  bilhopnc 

^  tbe  chapter,  though  the  chapter  what  had  been  originally  within  the 

cfc  BO  doubt  bound  to  chufc  the  diocefey  i.  e.  to  fubjed  thofe  pariibei 

■fao  named  by  the  king.     Nei*  to  the  eoclciia/lical  difcipUoe  of  the 

Mr  vers  eommM  kirks  fatromatt  f  to  biihop.    And,  accordingly,  from  that 

^bA  Ae  **  chapter  did  not  prefenc  time  forward,  the  bifhops  had  their 

ifltroo,  but  did  nominate  and  col-  chapters,  but  this  was  only  nominally, 

fc-  (Mackesxie*!  Ohfervatiom,  p.  »•  e-  the  parfons  or  miniRcrs  of  ccr- 

I4.}  tain  pariihes  were   called  the  dean, 

kit  certain,  howcTcr,  that  many  archdcan,'  &c.  affiftcd  the  bifhop  in 

i^ammmt  churches  YTCicfatrcnaU,  all   matters  of  difcipline,  and  con- 

k  patronage  or  right  of  prefent-  curred   with  him  in  fuch   ads  re- 

i«  belonging  to  the  king,  to  the  fpeding  his  own  benefice,  as  could 

ife  (ia  timet  of  popery),  to  the  not  be  done  effedually  without  the 

ikfs  or  to  laicfi.     Thofe  livings  confcnt  of  a  chapter.     £uc  this  had 

betbcrof  this  defer iption,  or  proper  no  effc<^  "pon  the  •benefices  of  the 

dtoagei,    whereof  the  patronage  chapter  or  inferior    dignitaries.     It 

boged  td  the  bifhops,  were  called  ^^  not,  for  example,  reftore  the  dean 

f  biihops  putriiau  churches,  (he  to  all  the  churches  which  formerly 

jflf  at  to  them  merely  the  jut  belonged  to  the  deanery.    It  did  not 

Sitf«WS),  in  oppofition  to  his  mental  «n"tlc  him  to   draw  tlie  teiods  of 

fairmoMMjI  churches,    whereof  ^°^«  pariihes ;  fervlng  the  cure  By  a 
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TE?N08  ^"^  ^'^^  *^  ^^  diftance  of  eleven  years  after,  viz.  by  tl 

SHUTOUT.  J617,  c.  2,  that  chapters  or  inferior  dignitaries  of  the  c 
Were  reftored  to  their  former  rights  and  pririleges.  I 
however,  with  the  exception  of  fuch  teinds  and  patn 
KftwcT  ^*  ^^^  ^^^  lawfully  granted  by  the  king.  Such,  thci 
as  had  been  thus  granted,  remained  parfonages  in  vii 
the  adl  1594,  and  of  laic  patronage,  in  virtue  of  the 
grant,  and  of  this  exception. 

Important  UppN  this  foqting  ftood  matters  till  the  reign  of  C 
in  the  con-  h  ^^  whom  we  are  indebted  for  a  very  important  alti 
dition  o£  j^  the  condition  of  this  fpecies  of  property,  which 
principally  diftinguifhes  the  Scottifh  teind  from  the  I 
and  IriQi  tithe,  freeing  it  from  thofe  inconveniences 
rendered  it  formerly  a  fruitful  fource  of  difquietude  a 
preilion. 

Old  mode        Hitherto  the  church  beneficiaries,  and  other  ti 
of  drawinpr,  j^^j  jj^^^  jj^  ^j^g  praftice  of  making  their  right  to  the 

efFediual,  by  drawing  the  teindy  or,  in  other  words,  bj 
ating  the  tenth  of  the  produce,  after  the  corn  was  1 
and  by  carrying  it  off  the  ground.  This  drawing 
GricToui.  teinds  was  attended  with  grievou!  hardfhips  to  the  p 
tor  of  the  ground  and  his  tenants  j  for  every  poffeffor  < 
who  carried  off  any  part  o{  his  corn  from  the  field, 
titular  had  drawn  his  teind,  was,  from  the  firft  ef 
ment  of  the  church's  right,  fubjedtcd  to  feverc  pci 
and  the  titular,  fometimes  from  indolence,  but  nu 
quentiy  with  a  view  of  compelling  the  proprietor,  at 
price,  to  purchafe  the  leading  of  his  teinds,  delaj 
drawing  thereof  till  great  part  of  the  crop  was  r 

Alpcndiary,  under  the  name  either  of  ages,  each  incumbent  havin; 

vicar  or  of  curare.     The  parilhes  re-  the   teinds  of  the  parifli   y 

mained  as  under  tlic  a6l  1594.    They  fcrvcd  the  cure.                 ' 

fUU  remained  p:irp3nagei  and  vicar-  ^  Erik.  B.  ii,  t.  lo,  ^  14. 
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ifers  ftatutes  had  been  paiTed  ^;  without  ^fibrding  an      i  5. 
te  remedy  to  the  evil.  "ars^oiT. 

U.ES  I  executed  a  general  revocation!  and  thcrerfter  Charlet  i 
ons,  of  all  impropriations  that  had  been  granted  by  his 
To  avoid  the  iffue  of  a  trial,  the  defenders  agreed 
nit  the  matter  to  the  king  himfelf,  who  pronounced 
reral  decrees  arbitral,  refpe£tively  applicable  to  the 
cafes  of  the  fubmitting  parties.  The  iirft  fubmiflion 
be  the  lords  of  ereftions,  titulars,  tackfmen,  &c. 
,  heritors  of  lands,  to  his  majefty,  anent  their  fuperi- 
ind  tcinds,"  &c.  The  fecond  was  "  be  the  biftiops  Submiffioo. 
rgie  of  Scotland,  to  his  majefty,  anent  the  rights  of 
*  The  third  was  "  be  the  burrowes,  to  his  majefty, 
Jicir  teinds."  The  fourth  was  **  be  certain  tackf- 
.nd  others  having  right  to  teinds,"  &c.  Upon  each 
ii  fubmiffions  his  majefl;^.  pronounced  a  feparate  de« 
bitral^. 

• 

.  firft  and  fourth  fubmiflions  were  figned,  on  the  one  Firil  fob* 
r  the  lords  of  ereftion,  and  the  tackfmen  claiming  ^    *"* 
them;  and,  on  the  other,  by  the  landholders,  who 
I  either   to  purchafe  their  own  teinds,  or  to  have 
alued^  ;  fubmitting  **  all  and  fundry  teinds  that  they 

S,  c  S;   x6ia,  c.  Si   x6i7*  crown,  on  a  reafonable  compofition 

to  be  paid  Co  the  titulars  for  pafliog 

the  fmaU  aAs,  V.  ii,  p.  87.  from  their  right.    3d,  That  a  foiall 

vIeffeDce  between  the  king  intered  (hould  be  referred  to  the 

titalan  upon  the  fubjed  of  crown  out  of  aU  ereded  teindt.   The 

,  hi*  majefty  infilled,   ill,  fubmiflion  took  pbce  on  the  bafit  of 

proprietors  ihould  be  reliev-  thefe  demands. 

the  hardfliip  of  haTing  their  d  Thefe  fubmiflions  contained  pro- 

raWD  by  the  titulars.     2d,  curatories  of  refignation  by  the  titu- 

the  fnperiorities  of  ere^ion,  lars,  for  furrendering  their  right  of 

HmU  holden  of  the  titulars^  faperiurity  to  the  king  aJ  remsnen' 

;  in  place  o£  the  monafler-  li^M,  (on  which  account  they  were 

lid  be  declared  to  be  in  the  called  alfo  the  rurrcudera  of  teinds) ; 
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i  5.       or  any  of  them  have  of  other  xnen^s  land8»  by  w] 

— ujtTORT.  ^^&^^  or  title  they  poflefs  or  occupy  the  fame  i  ft 

Terms  of    hkewife  to  his  majefty,  how  they  may  be  denude 

^rfiM>-     in  ttis  majefty*s  favour,  omni  habili  modo  quo  dejurti 

in  like  manner,  fubmit  to  his  majefty  to  appoint  the 

thereof,  and  what  price  (hall  be  given  thereof  for  1 

and  what  fccurities  fhall  be  made  thereanent,  th 

always  freed  and  relieved  of  the  burden  of  min 

Second  fub-     Xhe  fecond  fubmiffion,  viz.  that  figncd  by  tb 

Bt  horn.  *^^  ^^^iY»  ^'^  "^^  inclijde  the  teinds  which  tt 
themfelvea,  but  thofe  only  which  they  had  let  in  tm 
proprietors. 


lutenns. 


T^d  fub-  The  third,  viz.  that  by  the  royal  boroughs,  was  1 
right  they  could  claim  to  the  teinds  which  had  bca 
for  the  fuilentation  of  minift^rs,  colleges,  i€hoolfy> 
als,  within  their  refpe£live  boroughs^. 

VahatioB.  fHE  moft  important  article  In  thcfe  decrees  7 
that  which  direAs  the  valuation  of  the  teinds  at 

reCerriDg  Id  hit  majefty  what  conii-  to  hold  hii  kiids  of  the 

deration  ihould  be  j^iTcn  to  them  for  cannot  thereafter  recur  tt 

the  feu-duties,  or  other  coofbot  rent  as  his  immediate  fuperiar 
•f  tbeie  Aipertorities.  **  His  majeftf  refencA 

*  **  The  king,  by  the  decreet  ar«  eft  the  crown  ought  to  I 

bitral,  declared  his  own  right  to  the  teinda  of  eredbed  benei 

iuperiorities  of  eret^ion,  which  had  commiifioDcrs,  who  dM 

been  refigned  to  him  by  the  fubmif-  annuity  to  be  paid  oqt  of 

iioD,  referving  tO'the  titulars  the  feu-  crown,  of  aWwt  fix  per  1 

duties  thereof,  until  payment  by  him-  1633,  c.  15.    This  rigbl 

ielf  to  them  of  one  thou(and  mcrks  been  annexed,  was  oonv 

Scots  for  eTery  chalder  of  feu-vt<Slual,  Livingfton  in  ieeurity  of 

ratified  1633,  c  14;  which  right  of  in  1674,  the  escicife  of 

redeeming   the   fcu-dutiet  was  re-  pended  by  the  croi«ii| 

Bounced  by  the  crown,  1707,  c.  u.  time  it  baa  lain  doipMi 

If  the  church  railal  ikovld  confcut  13.'* 
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fMiif  rate^  after  which  the  landholder  is  entitled  to  the  whole  ^^p^'g 
cny^  opoa  payment  of  that  yearly  duty  to  the  titular.  — MHToav* 

The  roles  which  the  commiffioners  appointed  for  that  Rttle»,^«- 
popofe  are  direAed  to  obferve  in  the  valuation,  are  different  diffentot 
aoponiiiig  to  the  different  condition  of  the  teinds.    His  ma-  ^^ 
jely  ^  finds  and  dechxesj  that  the  rate  and  quantity  of  all 
tOBib  of  the  kingdom  is  and  fhall  be  the  fifth  part  qf  the 
conftant  rent"*iiriuch  each  la^d  payeth  in  fiock  and  teindy 
«kie  the  (ame  are  valued  jointly.     And  where  the  teinds 
m  valued  apart  and  feverally,  findeth  that  the  rate  and 
^notity  thereof  is  and  ihall  be  fuch  as  the  fame  (hall  be 
nhed  and  efteemed  to  by  the  faid  commiflionersy  or  fub- 
coamiflimiers,  deducing  always  the  fifth  part  thereoft  which 
vciont  ^  our  fatherly  and  royal  care  for  the  well  of  our 
Hi  kingdom,  ordain  to  be  deduced  off  the  faid  tdnds,  fe* 
ftnUj  valued  as  iaid  is,  for  the  eafe  and  comfort  of  our 
M^eas.'' 

Tbis  rcgttlattd  the  valuation  and  (ale  of  teinds  in  every  xh  cs8«» 
ifaent  predicament  in  which  they  could  (land,  imOf  1£ 
iiKf  are  let  to  the  landholder  •for  a  certain  duty,  whe- 
ther m  laooey  or  in  kind,  fuch  teinds  are  poffeffed  by  the 
fcne  pcrfen  who  pofleffes  the  ftock.  The  teinds,  in  this  cafe, 
lot  beif^  feparated  from  the  ftock,  cannot  be  feparately  va- 
hoL  In  tbe^decree  arbitral,  fuch  teinds  are  faid  to  be  valued 
r  vitk  the  ftock.  And  the  rule  laid  down  is,  inftead  of  the 
I    le&di  of  the  increafe,  to  take  one-fifth  of  the  rent,  payable 

I  it  both  ftock  and  teind. 

f. 

tdljf  If  the  teinds  be  yearly  drawn  by  the  titular  himfelf,  ^  cask. 
and  thus  a£tually  feparated  from  the  ftock,  it  is  eafy  to  value 
diem  feparately.    In  the  decrees'  arbitral  fuch  teinds  are  faid 
10  be  lie|Maaitely  valued.    From  the  average  value,  however.  King's  cdt. 
of  the  teiRds>  which  appear  to  have  been  annually  draws, 
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( 5-       there  falls  in  this  cafe  to  be  dedu£ted   one-fifth,  \ 
— HISTORY,  ^s  called  the  king's  eafe  ;  fo  that  undir  the  decree  ai 
in  valuing  fuch  teinds^  it  is  taken  at  four-fifths  of  its  a 
amount  ^ 


3d  CASE.  3(//y,  If  the  teinds  of  certain  lands  have  been  draw 

coy-porahj  the  titu'ar,  and  mixed  fo  with  the  teinds  of 
]and»  as  not  to  admit  a  proof'  of  the  real  quantity  or  ai 
value,  the  rule  for  afcertaining  the  value  of  fhefe  laM 
a  procefs  of  valuation  at  the  inftance  of  the  proprietors  < 
lands  is,  that  the  lands  be  valued  at  the  fame  rate  as  wl 
joint  duty  is  paid  for  (lock  -and  teind^  that  is,  that  th 
valued  tit  the  fourth  part  of  the  rent  paid  to  the  purfoi 
the  (lock ;  this  amounting  to  the  fame  with  the  fifth  p 
the  rent^  where  that  rent  is  paid  both  for  ftock  and  teii 


— tALC  OP 
TEINOS. 


The  (ird  decree  arbitral,  viz.  that  applicable  to  the 
midion  of  the  titulars,  contains  alfo  the  following  pro? 
touching  the  fale  of  teinds :  **  And  as  to  the  price  of  t( 
we  find  the  price  of  each  hundred  merk  of  teinds,  conf 
in  money,  to  be  valued  and  eftimate  to  nine  years  pan 
And  where  the  faid  feinds'con(ift  in  vi£lual|  or  other  b 
of  goo'is,  becaufe  there  is  great  difference  of  the  quali 
•viflual,  and  of  other  bodies  fef  ^teind?,  both  in  fpccic 
kitids,  and  in  worth  and  goodncft,  according  to  the  di 
places  in  the  country  where  the  fame  grows  and  ace. 
therefore  we  decern  and  ordain  trial  to  be  taken  h 
commifTioners  appointed,  or  to  be  appointed  by  us,  a 
price,  worth,  and  edimation  of  each  chalder  of  vifhiaL 
of  all  other  bodies  of  goods,  wherein  the  teinds  confifli 
kinds  and  groodnefs,  as  the  fame  commonly  rulelh  iii 
part  of  the  country.** 


I. 


f  Erflc.  B.  ii,  t.  10.    Jvco.  2%,  1 708,    don  againft  Dunbar  of  NewtM 
IMul.    Feb.  7, 17 1 1,  Hume.  Kaimes,  No.  54-    Di^  V.  iv, 

•  asd  Feb.  1744,  Sir  Robert  Gor- 
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r  t6o4%  may  ftand  in  two  difFerent  predicaments.    Ei-      f  s- 
e  feller  poflefi€8  them  under  an  heritable  right  or  not.  _R,sToir 
I  that  if  or  is  not  the  cafe,  the  price  paid  for  them  —sale. 
Vf  blis  to  be  different, 

CflDNG  the  firft  cafci  the  decree  arbitral  was  as  fol-  if  the  feller 
<  We  find  the  juft  and  reafonable  price  thereof  to  be  )^^^^^  ^^' 
s  to  nine  years  purchafe  \  and  we  declare  this  nine  right. 
iircbafe  to  be  the  juft  price  of  the  heritable  right  of 
where  the  feller  hath  the  heritable  right  thereof/* 
Dg  the  other  cafe,  where  the  right  was  not  heritable, 
fitted  in  tacks,  or  fuch  other  temporary  rights,  his 
declared  •*  the  price  in  this  cafe  to  be  ruled  proper-  ^^^  ^'^ 
r,  according  to  the  number  of  years  in  the  tacks  to 
id  quality  of  the  rights."    And  it  referred  ^*  to  the 
Boners  appointed,  or  to  be  appointed,  to  determine 
down  the  proportion  of  the  price  of  teinds,  accord- 
he  years  of  the  tack  to  run,  and  quality  of  the  rights 
1;  in  die  perfons  of  the  faid  heritors,  and  according 
[oality  of  the  rignts  ftanding  in  the  perfons  ^f  thofe 
1  title  to  the  faid  teinds,  after  the  outrunning  of  the 
tacks  and  rights  of  the  fame  '*." 

tMj  to  the  condition  of  of  to  the  faid  titnbrs,  but  what  de- 

IfioB,  it  iwas**  declared,  that  dudion  of  fuch  part   and    portion 

eriion  who  ftaU  buy  their  thereof  as  it  refting^  by  and  attour  the 

li^  frail  be  obliged  to  pay  faid  miniilert  ftipends  and  piout  nies 

ii*e  of  the  £kBie,  but  fuch  as  forfaid." 

by  and  altour  the  minitter'a  The  ftat.  1633,  ^  x?  and  19,  depriv- 

ad  other  pioot  ufes  which,  ed  landholc^  of  the  p«wer  of  com* 

near  of  the  general  com»  pelling  a  lale,  nnlels  it  wat  profecuted 

re  ordained  to  be  firft  pro-  within  two  years  after  obtaining  a 

nd  aUb  that  thofe  who  ihaU  raluation.    But  this  condition  is  not 

teir  own  tei;id8,  and  are  to  underftood  to  be  in  force,  not  be- 

ia  payment  of  the  rate  of  ing  repeated  in  fubfequent  ftatute^ 

b  ^M>ve  fpecificd,  ihall  be  Irving,  May  14, 1794.    (Fac.  Coll.)  • 
r  obliged  in  payment  there* 

/.  E  c 
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.  i  ^1         Similar  claufcs  were  infcrtcd  in  the  decree  arbitrali  k 

•^•■isTOKT  lative  to  the  fourth  fubmiffion ;  but  not  in  the  fecond  c 

""*^"*      third  fubmiffions;  for  the  teinds  belonging  to  ehurchmec 

miffion,  at   and  thofe  granted  to  certain  boroughs  for  public  and  pioc 

^alc  of     yf^g^  ^pjg  deftined  to  continue  as  a  perpetual  fund  for  tl: 

maintenance  of  the  clergy,  or  for  thofe  ufes  to  which  the 

were  appropriated,  which  are  inconfiftent  with  their  ban 

fold.    It  only  direAed  how  th^fe  teinds  fhould  be  rained 

and  fecured  the  proprietors  of  the  land  in  the  full  enjof 

ment  thereof,   on   payment  of  the  yearly  duty*.    Wid 

fuitable  powers  for  carrying  thefe  deqrees  arbitral  into  efied; 

Comn^if-     a  parliamentary  commiiRon  was  appointed '^,  and  parties 

pokitcd!^  larly  authorized  "  to  profecute  and  follow  furth  the  valtt 

tion  of  whatfoever  teinds,  parfonage  or  vicarage,  within  dM 

kingdom,  which  are  as  yet  unvalued.     And  alfo  to  reccin 

the  reports  from  the  fub-commiflioners,  appointed  widuc 

ilk  prefbytery,  of  the  valuation  of  whatfoever  teinds,  led  ad 

deduced  before  them,  according  to  the  tenor  of  the  to 

commiflions  dire£t,  to  that  efFeA.     And  to  allow  or  difallon 

the  fame,  according  as  the  fame  ihall  be  found  agreeable  a 

difagreeable  from  the  tenor  of  their  fub-commii&ons*    And 

t  The  only  teinds,  therefore,  be-  nine  of  the  clergy,  nine  of  the  noWB 

longing  to  churchmen,    which   fell  ty,  nine  of  the  fnuU  baront,  and  oil 

under  the  fubmiffion,  and  which  the  of  the  burgcfles ;  together  with  ag 

king  had  a  power  of  valuing,  were  lord  chancellor,  and  eight  officeno 

thofe  which  were  in  tack,  or  other  ftate ...  or  any  15  of  them,  there  In 

life  of  payment,  and  of  which  the  ing  three  of  ^very  eftatc,  with  thn 

beneficed  perfons  were  not  (hen  in  q{  his  majefty's  oQcers  of  fiatc;  I 

poflcilion,  by  rental  bolU  or  drawn  which  number  of  ij  the  lords  cbil 

tithe.    Accordingly  hin  mafcfly  con-  ccDor,  thefaurer j  and  privie  feal,«d 

^ned  the  award,  proceeding  un  the  bi(hcp  of  St.  Andrews  or  Gla%9l 

fubmiflion  by  the  clergy,  to  the  fpe-  carl  mar^iall,  and  earl  of  Wiotow 

cial  teinds  falling  within  the  compafi  or  any  of  them,  fliall  be  ooe  to  me 

0  it,  the  rate  of  yrhich  he  declared  and  convcen  at  Holyrudehonie 

to  be  the  fame  as  of  thofe  belonging  Edinburgh,  at  fuch  times  andi  jf^ 

1,0  titulars.  as  they  (hall  think  fit* 

^  ^^23i  c.  19.    It  was  granted  to 
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ith  power  to  rectify  whatfoever  valuations,  led  or  to  j  ^. 
» to  the  enorme  prejudice  of  the  titulars,  and  to  the  TtmDi 
ad  detriment  of  the  kirk,  and  prejudice  of  the  nainif-  ^$alz. 
liatenance  and  proviGons,  or  of  his  majefty's  annuity* 
r  the  better  ezpeding  and  advancing  of  the  faids  va- 
if  with  power  to  appoint  committees,  or  fub-commit* 
ikcir  ownioumber,  to  receive  the  reports  of  the  faids 
ns  made  or  to  be  made ;  and  to  receive,  admit,  and 
witnefTes,  and  to  take  parties  oaths,  with  their  de- 
t  where  the  fame  is  referred  to  oath  ;  and  to  give 
her  power  to  the  faids  committees  or  fub«€ommit« 
icir  own  number,  as  they  (hall  think  fit  tdt  the  good 
ork,  and  fpeedy  finifhing  of  the  fame.  And  fick- 
I  power  to  them,  if  need  be,  to  appoint  fub-com- 
I,  not  being  of  their  own  number,  within  any  pa-  , 
r  prefbytery  of  the  country,  for  leading  and  deduc« 
e  faids  valuations,  and  to  receive  the  reports  thereof^ 
difallow  of  the  fame :  And  generally  with  power  to 
fct  down  whatfoever  other  order  or  courfe  which 
bought  fit  and  expedient  for  difpatch  of  the  faids 
s,  re£lifying  thereof,  or  final  clofing  of  the  fame, 
like,  with  power  to  the  faids  commillioners,  or  any 
f  them,  as.  faid  is,  there  being  three  of  ilk  cdate, 
one  of  the  perfons  of  the  quorum  above  fpecificd, 
clofing  and  allowance  of  the  valuations  of  ilk  kirk, 
nt,  modify,  and  fet  down  a  condant  and  local 
nd  maintenance  to  ilk  minKler,  to  be  paid  out  of 
B  of  ilk  parochin,  according  to  the  tenor  of  the  a£ls 
;cified.  Referring^  like  as  his  majcfty  refers,  with 
)f  the  ftkls  eftates,  to  the  faids  commiflioners,  the 
the  reafons  and  caufes  'which  may  move  the  faid 
Miers  to  go  beneath  the  quantity  of  eight  chalder  of 
)r  of  eight  hundred  merks  of  money  proportionally, 
er  contained  in  the  faid  zQ:.  And  ficklike,  witl| 
the  faids  commiflioners  to  divide  ample  and  fpa* 
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cious  parochms,  where  the  fame  (hall  be  foupd  neceflaiy  u 
expedient,  or  to  unite  divers  kirks  in  whole  or  in  patt 
others.  And  to  ratify  and  allowi  after  trial  and  confidei 
tion,  fuch  union  or  difmembering  of  parochins,  as  hath  bft 
formerly  made  by  virtue  of  the  former  commiflions.  An 
iicklike,  with  power  to  them  to  appoint  and  prpvide  for  lac 
other  pious  ufes  in  each  parochin^  as  the  ittutt  thereof  ma 
bear.** 


Teind  The  court  of  feflion  fucceeded  to  die  power  of  did 

conife  commiflioners.  Queen  Anne's  aft  "  anent  plantation  ( 
kirks  and  valuation  of  teinds^' having  apj^ointed  the  lords  c 
council  and  feflion  <<  to  judge,  cognofce,  and  detemune  idi 
affairs  and  caufes  whatfoever,  which  by  the  laws  and  adri 
parliament  of  this  kingdom  were  formeriy  referred  to,  tf 
did  pertain  and  belong  to  the  jurifdi£Kon  and  cognisance  i 
the  commiflioners  formerly  appointed  for  that  etk&f  as  M 
and  freely  in  all  refpefts  as  the  faid  lords  do  or  may  do  i 
other  civil  caufes  §  and  particularly,  but  prejudice  to  d 
generality  forefaid>  to  determine  in  all  valuations  and  M 
of  teinds,  to  grant  augmentations  of  miniftcrs  ftipends,  pA 
rogations  of  tacks  of  teinds,  to  disjoin  too  large  pariihci^l 
ere£l  aUd  build  new  churches,  to  annex  and  difmeob 
churches  as  they  (hall  think  fit,  conform  to  the  rules  U 
down,  and  powers  granted,  by  the  19th  zSt  of  the  pad 
nient  1633,  the  23d  and  30th  afts  of  the  parliament  186 
and  the  a4fh  zGt  of  the  parlian^ent  1693,  in  fo  far  asl^ 
fame  (land  unrepealed*" 

o 

Since  this  period,  no  further  alteration  has  been  madel 
ftatute  on  t^s  branch  of  tlie  law. 

-*Divis2oii.  In  Scotland,  profits  made  by  perfonal  induftry,  ^  at 
trading,  negociation^  artifice,  fcience^^  &c.S  W^  V 


^  8tair,B.ii,t.8,  fi, 

•         '  -    ^  I 
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Me>    Our  law  always  rejed  perfonal  tcinds;  with  us  tumd* 
MB  onl;  predial,  that  «,  arife  from  the  "  fruits  of"^"^^" 
ai  or  waicT^."    Tcinds  are  cither  parfonagc  (rcdorial),  ic  di  re- 
fa,  u  the  greater,  were  drawn  by  the  parfon ;  or  vicarage,  {J^ottUh 
Tmi)t  wfaidi,  afl  the  iinallet,  were  drawn  by  the  vicar'=.    >>v- 


uu  the  teind  of  corD,  as  of  wheat,  barley, —'ARtoii. 
fCtkt  called  Jeeim^  rtBeru  gahalu*.     Vicarages  that 
rry  thing  cUc. 

im  is  dtbeable  by  the  public  law,  independcatly  of  Notdc- 
B  or  prdcription ;  and  cannot  therefore  be  difcliarged  ^^"**"* 
diis  burden  by  difufe  of  payment  for  what  period  fo- 
The  arrearSi  howe*er,  arc  dfbita  JruShium,  not  fundi  t 
log  no  real  burde»or  charge  on  the  lands,  nor  affbrd- 
ay  daim  againft  lingular  fucceflbri,  but  againfl  the  ^^ 'iinti™' 
r  perfbns  merely  who  have  tntromitted  therewith,  or  dJuii^ 
ft  thofe  wlio  tcprefcnt  them «.     Neither  the  arable  ("r^nf- 


■4  Bcur  t«Ui  pnriul  ihe  nahn- 
11  of  groiUMl  or  witcr ;  uid  to 
k^u/ fruit*  of  ihegroand  only 
M  Ac  DiBe  of  Riiicd.  Mr. 
(,  lw«rc«er,  obfervet,  [hat  the 
i  U  aaJRuk,  which  (nfwvn  10 
briptita  o[  ma«i  [ichei  giveo 
fk  ntiwn,  (Suir  and  Matiitn- 
)  tralj  pTcdicl,  u  it  !•  paid 
K  dednAtoa  of  v\j  chargci 
■  ki  reariiig  ic,  ud  ai  ic  be* 
tB  the  chwch  of  the  parilh 
the  pafioM  Undi  lie,  aod  not 
:  in  which  ibc  praprietor  re- 
(B.  ii,  1. 10,  j  10).  Mr.  Erf. 
teefoRi  defiMi  predial  '» 
f  kam  the  prodsce  of  hadt, 
I  merelr  natural,  or  in  part 
laL"     (Ihid). 

the  perfoD  ferviiig  ihe  core  of 
I  of  <rtueli  hs  wu  not  parfon, 


wa*  appointed  by  the  lay  pauan,  chiu 
holding  bii  place  for  life,  aad  draw- 
ing tbc  (null  lilhn  by  the  fame  right 
■hat  (he  parfon  drew  the  greater,  he 
wai  called  vicar.  If,  on  the  other 
hand,  the  bilbop  or  ocher  ckrgymao, 
in  right  of  (he  benefice,  appotunl 
him  10  TcfTe,  during  hit  pleafurc,  (or 
fomc  ftipuUced  flipcod^wai  called 
a  curate.    (Lord  Banktoa,  B.  ii,  t.  S, 

d  Erflc,  B.ii,t.  lo,t  I3. 

'  EHk.  B.  ii,  I.  io,  }  4*-  The 
lord)  found,  that  b]r|;DDe  tcindi  mull 
be  accounted  for  at  the  highelt  fian, 
and  not  at  the  commiflarj  ot  fecond 
fiark  Edgar,  iSth  Febroary  1714, 
Kii^  ScGon  of  North  Leith  againft 
Law.  •*  lo  a  proceli,  at  the  titolai** 
inftince,  (or  the  teind*  of  bygone 
year*,  who  claimed  a  fifth  part  of 
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§5*       glebe,  nor  the  y^//f»/ or  proportion  of  grafsi  (fubftituted 
—PARSON,  ftcad  thereof  where  there  is  no  arable  ground*),  nor  iai 
****  held  cum  dedmis  inclufis,  arc  titheable. 

EXRMF-  "^ 

TION9. 

Lands  cum  Lands  held  cum  deeimis  inclufti^  or  (as  the  Englifli  lawtc 
ilyfis!  '*"  exprefs  the  fame  thing)  imth  unity  of  pcjfejfton  ^,  are  fuch  as  » 
ver  inhere  tithed  *,  belonging  originally  to  churchmen  who,  whe 
they  pofleflcd  the  lands  themfelves,  gathered  the  whole  frmi 
indifcriminately;  and,  when  they  conveyed  the  property  t 
others,  included,  in  one  charter,  (lock  as  well  as  teind,  whic 
thus  never  were  feparated «?.  But  if  the  charter  fpecified 
feparate  reddendo  for  the  teinds,  the  lands  have  not  the  fan 
exemption.  Such  teinds  are  not  confidered  as  decirna  incbfi 
although  they  fhould  be  fo  defcribed  in  the  charter*, 

the  rent  which  the  lands  were  worth  nounced  for  the  payment  of  thetoM 
for  the  refpedive  years,  and  infilled,  claimed  in  fucore.  ajth  Feb.  11% 
that,  without  regard  to  the  rent  pay^     Sir  John  Scott  againft  Heriton  < 

able  by  the  tenant  to   the   heritor,  Ancrum.     Fac.  Coll. 
who,  on  account  of  graffums  or  ex-        ^  1578,  c.6»;  and  1621,  czo. 
traordinary  fer vices,  might  accept  of        f  Woodcfon's  Vinct.  LedutCh  ^ 

lc(t  than  the  lands  were  worth,  he  ii,  p.  103;  Black.  V.  ii,  p.  31. 
might  be  allowed  a  proof  of  the  true        K  Eifk.  B.  ii,  t.  lo,  }  16. 
value  of  the  land*  by  their  fowing        k  «  In  a  procefs  of  augmcDUdoii»i 

and  holding,  the  lords  found,  that  was  urged,  that  Menzies  of  ftdoi 

the  fifth  part  of  the  rental  mu ft  b«  the  dies  ought  to  bear  bia  propartill 

rule.    Kilkerran,a2d  June  1738,  Sin-  bccaufe  his  teinds,  though  defigM 

clair  againft  Groat."  V. Tcinds,No. 2.  in  hi*  charter  Jicinut  imcJyftt  yet  •«! 

A  titular  ikving  brought  an  adion  feparate  from  the  ilock,  as  the  d^V 

in  order  to  have  his  right  to  his  teinds  ter  bore  a  feparate  reddeitdo,  p>yiM 

afcertaincd,  and  having  claimed  ar-  for  thefe  teinds,  viz.  eight  boUl* 

rears  for  40  years  back,  it  was  dc-  vidua!,  nnd  de  faSia  theybofctpii 

cided  in  the  court  of  feffion,  that  a  of  the  nunifter*s  old  Aipeod.    *n 

colourabl*  title  of  poifeflion,  foch  as  lordit  fonnd  they  were  not  the  tn 

&  feries  of  difcharges  from  the  miniC*  kind  uT  d<^cime  Imlufs^  and  thcreis 

ter,  in  fuU  of  the  ilipcnd  or  tcind,  found  the  heritor  liable.*'    Fountai 

was  a  fuflicicnt  defence  againft  pay-  JialL     12th  July  1678. 
fncnt  of  the  arrears,  though,  in  terms         Mifs  Scott  was  proprletrix  of  ^ 

«»f  the  decjurutorj  decree  was  pro-  tain  lands  which  bad  beloogcd  ll»  ' 
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LiKDS  may  be  held  cum  decimis  inclufisf  as  to  the  barfon-      $5- 
ige  reindsy  and  yet  be  liable  in  payment  of  the  vicarage  ^parsoit^ 
tends.  The  latter  may  not  have  belonged  to  the  churchman  a^'- 
Mk)  feaed  out  the  lands,  but  may  have  been  drawn  by  the  P^'^!^ 
near. 

Lauds  which  formerly  belbnged  to  the  privileged  orders,  as  jTemplA 
'die  knights  templars,  ciftertians,  hofpitallers,  are  titheable'. 


lands. 


All  other  teinds,  befides  thofe  of  corn,  are  called  with  ^q,\ 
ill  licarage^.    Vicarage  ufually  confifts  of  the  teinds  of 

ibhey  of  Lindorei.    In  all  the  char-  year  1539,  '^c^^  feued  out  to  the  de-> 

ten  of  tfaefis  bnda  the  teinds  were  fender's  authors  by  the  abbot  and 

caapreheiided,  and  uzii/brmly  termed  convent,  eiam  dteimh  garkalibus  earun-' 

^atui iariale$  tmUuJit.    Different  du-  iiem ;  that  the  Ciftertians  were  one  of 

litii  boverery  for  ftock  and  teind,  the  four  privileged  orders  by  the  law 

IRR  contained  in  thofe  charters,  and  of  Scotland,  whofe  lands  were  teind- 

fud  bj  the  vaflals.     In  a  procels  of  free,  and  that  the  defender,  as  deriv- 

ngncntationi  Mifst  Scott  claimed  an  ing  right  from  them,  while  this  pri- 

■UDDoity  from  payment  of  (lipend  vilege  fubfifted,  was  intitled  to  the 

fcthefe  lands,  ■•  being  held  by  her  ^^me  privilege;   and  for  this  Lord 

m  ittimu  imeimju,    •*  Bat  the  lords,  Stair  was  y pealed  to,  lib.  4,  tit.  24, 

ewfidering  that  lands   granted  turn  i  9»  and  fir  George  Mackenzie,  B.  a, 

4wM  hehfis  arc  fnch  as  had  never  tit.  10,  J  7.    Anfvvered,  imo.  The 

km  fobjed  to  the  exaAlon  of  teind,  Ciftertians  had  no  privilege  as  to  their 

^iD  which  there  had  never  exifted  teinds,  except  as  to  lands  acquired  be- 

t  fcpvation    of    flock    and    teind,  fore  iz 20,  the  date  of  pope  Innocent 

Hkfcas  here   there   was  an  adual  the  third's  canon,  which  excludes  the 

'  ftptfition,  and  a  diftina  payment  of  privilege  of  the  four  orders  as  to  ot- 

tes,  repelled  the  claim  of  immu-  fuirendt,   and,  though  this  will  cx- 

■ity,"    17th  July  X781,  Heritors  of  elude  the  privilege  entirely  witli  re- 

CoUd&e   againil    Mifs   Scott ;    and  g^rd  to  Scotland,  where  the  Ciflertian 

MqiT.ai,  1798,  Colville.  order  had  no  property  for  a  century 

■  1  Jnie  15, 1737,  Miuifter  of  Barry,  thereafter,  it  only  (hows  the  inaccur- 

IWL  V.  ii,  p.  438.  acy  of  our  writers,  who,  in  laying 

•  lo  a  proceis  of  augmentation,  a  down  the  do(3rine  in  general,  have 

defence  was  made  by  one  of  the  he-  ^^  adverted,  that  it  would  not  apply 

titCfii  that  hit  lands  were  teind  free,  ^^  Scotland.    The  lords  repelled  the 

^  Rfpeft  they  did  antiently  belong  defence  founded  on  the  charter  pro* 

.*•  tke  abbay  of  Balmerino,  a  convent  duced  for  the  defender." 

of  the  Ciftenian  order;  and,  in  the  ^  Eank,B.  u,  t.  8,  j  140. 

Ee4 


432                 .  RuRAt  Polity.  Boo&r 

TtiKDt     «™«ials,  as  cahres,  lambs,  or  Aeir  piodiice,  as  woo(p  oS 

—vicAB.    cbeefe,  eggs ;  which,  however,  withoot  cuftomary  payme 

^*^''  are  no  more -titheablc  than  flax,  pUmsy  roots,  or  ether  pn 

duft  of  gardens;  all  vicarage  depending  wholly  upon  o(agp 

1  March  9,  1796,  flcv.  Johu  Hun-  pofed  dlftindion  between  theie  Uttt 

t«r  apiinft  duke  of  Roxburgh.  and  other  vicarage  teinds.   He  ben 

"  Part  of  the  (lipend  of  the  pariHi  of  no  rule  but  nfage  to  fix  whit1iib< 

of  Oznam  arofc  from  certain  vicar.  jeAs  were  Uxble  to  vicvatge  toi 

age  tithes  dnc  out  of  the  lands  of  Where    money  waa   paid   for  aq 

Pfefidcileaih  and    Hyndhopes,   be-  length  of  time,  the  4cg^  prafuiifdH 

loDghig  to  the  duke  of  Roiburgh.  was,  that  fu«h  money  rest  wii  lb 
Thefe  tithes,  fmcc  1686,  had  hecn  '  value  df  the  teind. 

uniibrmly  let,  by  the  incumbent  for  The  court  of  feffion,  30th  Nw 

the  thne,  to  his  grace's  predeceflbra,  1795,  found,  *  Tkst  the  piifti^ii 

for  106].  i.^s:  4d.  Scots  of  yearly  rem,  minifter  of  die  parifli  of  Oanumi 

and  a  graflum  of  i30y].  Scot^  ac  rhc  titular  of  the  vicarage  teaadi  inf^C 

commencement  of  each  Icafe.  tion ;  but  in  refpe^  he  hat  net  c* 

The  leafcs  were  always  made  to  defcended  vpon,  or  offered  tapMi 

endure  for  the  lifetime  of  the  grant-  what  vicarage  teindi  were  in  ■&« 

cr,  and  three  ycare  longer ;  and  the  be  drawn  by  his  predeceflbri,  kmA 

fubjca  let  was  defcribed  to  be,  '  All  That,  in  b^cfrUu,^  hit  demand  6Ui« 

and  fundry  the  vicarage  tithes,  fruits,  be  reftrided  to  the  fiim  of  106L  tfl 

emolumentiB,  and  duties,  of  all  and  4d.  Scott  of  taclMliicy  yeartft  ^ 

halllthe  fitid  duke  of  Rbxburgh  his  lo^l.  Scots  of  graflna^  in  ufe  la^ 

landa  and  barony  of  Plenderleath,*  &c.  paid  at  the  adaiiffioB  of  each  iaam 

The  minifter,  on  the  expiration  of  the  bent.* 

leafe  current  at  hisadmillion,  brought  The  dafce  of  RozlNirgk,  ill  i^ 

an  adlion  of  declarator  againd  the  claiming  petition,  ftated,  TbMtM 

duke  of  Roxburgh,  in  which  he  con-  inveterate  praAtce,  he  and  hit  ^nk 

tended,  that  he  was  entitled  to  the  ceflbrs,  on  paying  the  loooL  Sciltl 

i/>/a  corpora  tf  the  vicarage  tcinds  of  graflum,  were  entitled  to  a  UA^ 

all  the  articles  raifcd  upon  the  lands  the  teinds  d&ritig  the  iifi  •/  ikth 

from  which  vicarage  is  payable.     At  emhent^  an  J  tirte  jean  Umgtr;  li 

ail  events,  he  muft  be  entitled  to  the  that,  by  the  prefent  jiidgDient,  ht^M 

tithe  of  lambs,  ftii^cs,  and  wool,  which  made  liable  for  the  f^rafala  tf  ^ 

are  included  under  the  mod  limited  admiffi'jn  of  each    inrimhif     & 

fpecies  of  ihem.    Erik.  B.  ii,  t.  lo,  therefore  prayed,  ihac  die  ioMll 

{  13;  Did.  V.  ii,  p.  438;  34th  July  cutor  might  be  f9  fir  akntd^ 

i67S,  Grant  againft  Mackintofb.  But  explained,  as  to  find  tfait  he 

the  late  lord-juftice- clerk  McQueen  titled  to  a  leafe  on  the  nfnal 

denied  that  there  was  any  foundation  The  court  prononneed  the  feU^ 

in  the  law  of  Scotland  for  the  fup-  ing  ioterlocmtort  <  Find,Thit»  «0 
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dk  fi>i  indeed,  that  though  it  ig  not  very  eafy  to  draw      {  ^• 
e  betveen  one  fort  of  hay  and  another,  yet  it  has  been  I^YrM- 
1,  t^t  the  right  of  the  minifter  to  tiche  bog  or  natund  aob.    . 
II  not  entitle  him  to  tithe  hay  from  fown  grals,  al-  ^y^"'^ 
bogJuy  fliould  no  longer  grow  in  the  parilh''. 

lere  happen  to  be  no  fruits  to  tithe,  the  titular  has  no  if  no  finlta. 
igainft  the  proprietor,  who  is  entitled  to  turn  arable  Proprietors 
into  gra&,  fubAitute  fown  grafs  for  natural  hay,  and  ^^aU. 
If  io  manage  hit  ground  in  the  manner  motk  agree-  m^t. 
to  himfelf  \ 


cmtf  of  the  teinds,  the  titular  has  a  right  of  hypo-  Hypothec. 

er  the  fruits,  but  not  on  tlie  horfes,  oxen,  ploughs,  ^ 

[rfements  of  hufbandry  bought  on  the  ground,  or  on 

ter  inve^a  et  illata.     If  one  buy,  though  at  a  public 

te  €ro|>  oa  the  {round,  either  before  it  be  reaped,  or 

t  lies  in  the  fields,  he  is  liable  in  payment  of  the  teind. 

lqg}]r,  the  buyer  of  titheable  fiOi,  new  caught,  was 

med  to  pay^the  teind  ^.    But  where  corns  are  bought 

btk  ntiket,  it  has  been  fuftained  as  a  good  plea  in 

of  the  buyer,  that  he  did  not  know  that  the  teind 

been  already  drawn^. 

Ds,  properly  fpeaking,  ure  not  a  burden  upon  land-  Right  of 
/  For  M  the  lands  belonged  to  the  proprietors,  fo  coiftLSSL 
ds  belonged  to  the  church.     The  rights  o£  the  two 

of  the  fine  or  graflbm  of  Hanter.    (Fac.  Coil.;   and  Sop.  f 

atf,  the  petitioner  and  hi»  Did.  t.  i,  Teind.) 

4ure  entitled  to  a  leafe  of  the  n  £|.(}^^  g,  -^^  ^  jq^  j  ^^ 

ithes  m  queftion  during  the  o  Erflc  B.  ii,  t.  lo,  {  44;  Stair, 

\  hieitmbent  mt  the  time,  and  June  14, 1661 ;  Vemor,  and  Dec  13, 

yon  tfiflreflfter ;  and,  with  '  1664,  Blih.  of  lilet. 

MMiioli,  >adhere  to  the  inter-  P  Erik.  ibid,     sotb   Dec   1^64. 

Bdaimed  a^ft.*  Reid.    Stair.. 

B  '5>  17961  Brvwn  agaiaft 
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BodlL] 


\S'      were  conftitutcd  differently.    The  lands  pafled  by  fcifin;  I 

ifbyfcifin  ^^^  "^'^^  ^^  tcinds  veiled  in  churchmen  as  a  neceflarycc 

fequence  of  their  feveral  ecclefiaflical  officeSf  M^thoutf 

Seifin  when  intervention  of  any  form  of  law.     Such  is  the  cafe  with  i 

neceiUry.    j^jj^^j^g  gj^^.^  ^j^^.  Reformation  :  and  a  right  to  tcinds  tt  t 

day,  even  in  favour  of  laymen,  when  it  is  conferred  by  ftato 
as  on  patrons  by  a£l  1690,  c.  23,  is  complete  without  fcifii 

m 

After  the  Reformation,  indeed,  when  entire  church  be 
fices  were  cre6led  into  temporal  lordfliips,.  fuch  impropi 
tions,  teind  as  well  as  (lock,  became  proper  feudal  fubjd 
and  the  charters  of  ere£lion  feudal  grants.  The  titles  of 
grantees  were  completed  by  fafine,  and  fuch  teinds  then 
forward  were  conveyable  only  in  a  regular  feudal  manner 
infeftmcnt  *. 


Aftridion 


The  aftriflion  of  lands  which  are  held  cum  decimis  inch 
implies  a  thirlage  of  the  teind  as  well  as  the  ftock,  the  la 
holder  being  proprietor  of  both.  But  the  aftriflion  by  a  ] 
prietor,  while  as  yet  he  has  no  right  to  the  teindsi  can 
extend  to  the  teinds,  though  he  fliotild  afterwards  acq' 
right  thereto  j  becaufe  he  cannot  be  prefumed  in  md 
the  acquifition  to  mean  to  render  the  burden  heavier  aga 
himfelf. 


—VALUA- 
TION. 


Furfucr 
who? 

Land* 

holder  ? 

Miniiler? 


Having  confidered  the  hiftory  and  general  natun 
teinds,  it  may  be  now  proper  to  attend  to  the  pradical  f 
which  have  been  ellabliflied  for  the  following  out  thofe ' 
vifions,  as  to  their  valuation  and  fale. 

The  landholder  is  the  ordinary  purfuer  of  the  valuati 
but  it  may  be  competently  fued  for  by  the  parochial  mi 
ter,  in  onlcr  to  the  fixing  of  his  (lipend ;  and  the  decie 
valuation  obtained  by  him  is  the  rule  for  eftabli(hing 
valuation  of  the  tcinds  therein  mentioned  between  the  1 


P  Eilk.  B.  ii,  t.  zo,  §  40. 


•  Ibid/ 


I 
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kr and  the  heritors*^.     For  it  was  the  dcfigi  of  the*  legifla-  ^,,5^; 
tut  to  force  valuations  by  all  rcafonable  means  i  and  to  — vAtuA- 
tins  end|  this  burden  was  laid  upon  mini(lers>  under  the  ^'^'*' 
certification  that  they  (hould  not  have  otherwife  ac^efs  to  a 
modification;  and  the  a£l  30  pari.   164;,   (hews  this  to 
hft  been  the  cafe^  in  which  a£t  the  commifllbnerd  are  em- 
powered to  modify  after  cloGng  the  valuation^' ''  or  at  lead 
c&Q  diligence  of  the  minifter  to  that  efFefl  <=.'*    For  the 
lame  reafon,  the  landholder^  when  he  brings  the  procefs  of 
filnation,  is  albwed  the  privilege  of  drawing  his  own  teinds, 
uolefs  he  fufler  proteftation  to  be  extra£led  by  the  titular 
againft  him  for  not  infilling  in.  the  a£lion  ^.     It  may  alfo  be 
faed  out  by  the  procurator  fifcal  on  account  of  his  majefty's 
intereft;  that  is,  in  fliort  it  may  be  fued  out  by  any  perfon 
intereftcd  in  its  objeQs,  which  were,  ift,  that  the  proprie-  q,  .^ 
tors  of  lands  (hould  have  the  leading  of  their  own  teinds,  valuatioo. 
tod  (hould  not  be  farther  liable  to  the  titular,  or  thofe  hav- 
bg  intereft  beyond  the  juft  Value  thereof,  as  the  fame  (hould 
kc  afcertained  by  the  decree  of  valuation ;  adiy,  that  a  fixed 
aad  conftant  ftipend  (hould  be  modified  and  localled  to  the 
nunifter  out  of  thefe  teinds,  after  the  valuations  were  com- 
pleted, to  fix  the  extent  of  the  teinds ;  and  3dly,  in  order  to 
sfcertain  the  extent  of  the  king*s  annuity. 

In  aftions  of  valuations,  it  is  necefiary  to  call  the  titular  Whoollcd. 
or  his  tackfman,  and  the  minifter  of  the  parifh,  or,  in  cafe 
of  a  vacancy,  the  moderator  of  the  prc(bytery,  they  having 
VI  intereft  that  the  teinds  be  not  valued  too  low ;  the  titular 
^the  perfon  to  whom  the  valued  teind  is  payable  S  and  the 

• 

'  ^  C.  Home  and  Remark.   Decif.  ^  It  was  decided  that  it  was  no  fuffl- 

lUhDec.  1744,  duke  of  Roxburgh  clent  objedion  to  the  approbation  of 

H^  Scot,  Supp.  fl>  the  Di&.  voce  a  valuation  of  the  fub-commiflionersa 

.^^■^  that  the  crown   being  titular,    tha 

LordElchies  a/au/  Kamefj  ibid.  crown  officers  had  not  been  called  as 

'  '^ii  c.a^.  dcfcnderi  in  the  prpccfi  before  tl>« 
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l^l\     nunifter  as  haviog  no  other  fund  for  future  au^na 


BXlCDf 


MM. 


But*  in  anions  Sqx  approving  of  the  reports*  of  ill 
coroiBifGonerf,  it  i$  prefumed  that  all  parties  haviag  inter 
were  in  the  jBeld»  thofe  reports  in  general  proceeding  on 
proof,  and  feldom  ftating  the  procedure  particularly,  I 
merely  the  refult^. 


iub-commiflionen.    A0(k  July  17^3,  iioatri,  ^luiof  ||icir  uimit  'm  ti 

Thomibr  of  logUftoD  AgaiQft  Offioers  The  ▼aliution  appaiurod  to  katc  U 

of  ftate  and  earl  pf  G^illoway.  place  at  the  ibftance  of  th(  proa 

»  A  procefs  ^^^as  brougfrt  f>r  ap-  tor  fifeal,  who  was  prefent.   Tbe 

probation  ol  a  lepcrc  of  the  tub-  port  proceeded  eo  k  ngtha  po 

commlfliooers,  mining  the  (eiads  of  In  feveral  paflagea  it  was  meatioi 

Nether  Arrochar.    It  bore,  that  the  that  the  titular  waa  prefent,  and 

heritor,  patron,  and  miniiler,  had,  in  the  heritors  were  either  preleiu 

prefence  of  the  fah>commiffioneri»  cited.    But  this  did  not  appear  1 

coofented  that  the  old  rental  of  the  regard  to  the  minifter ;  aiid,the« 

teinds  ihould  be  held  at  their  value  fion  being  objeAed  to,  the  coBXt 

in  all  time  coming.    The  minlfler,  pcUed  the  objeAion. 

purfuing  ai*  augmentation,  objeded,  I^  did  not  enter  into  Tiew,  in 

that  the  confent  of  the  incombcnt  at  ciding  this  cafe,  that  the  aAioa 

tbe  time  could  bind  hit  fucceiTort.  at  the  inftance  of  the  procmttr 

The  court  approved  of  the  report.  caL   It  was  not  hit  duty  and  biift 

4th  Feb.  I795»  Ferguflbn  againft  Gil-  to  attend  to  the  intereft  of  tbefrf 

kfpie,  Did.  v^e  Jcind^  minifters  in  the  prelbytery.  The] 

Concerning  the  teindt  of  Upper  curator  fifcal  wa^  in  the  fame  wa; 

Arrochar»  the  report  bore,  that  the  the  procurator  fifcalt  in  the4^!her 

heritor  and  patron  had  given  a  (imi-  fcrior  courtt.  in  the  kingdom,  ai 

lar  confcot,  but  did  not  mention  that  iheriff  court.  Sec.  to  attend  to  the 

the  minifter  had  concurred.     The  terefls  of  the  public  4)r  of  the  crv 

court  refulfld  to  approve  of  the  latter  Bcfides  tiie  iotercft  of  As  owib 

report.    Ibid.  many  paiiihci,  at  patroa  and  tin 

Both  deciiiont  were  affirmed  on  ap-  the  crown  had  an  intereff  id  ci 

peal.  one  valuation, on  account  of  chckii 

^  yth  March  179S,  Sir  William  annuity;  fo  that  it  was  impoifibk 

Erflcine  againft  the  reverend  David  proceedingt  could  go  00  iritk  fli 

Balfour.    An  adion  was  brought  by  without  having'  a  proper  ofioir 

fome  proprietors  of  the  parilhes  of  pointed  to  attend  to  die  crowiTi 

Torrybum  and  Crombie,  for  approv-  teteft.  This  oflcer  was  the  proof; 

Ipg  of  the  report  ^f  the  fub-conunif-  fir<sal|  who  appean  m  tbepttttt 
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Ir  if  fofficient,  in  filing  for  a  valuation,  to  call  the  tit-  ^,,^0, 
nhr  or  patron,  or  thofe  haying  a  patrimonial  intcreft  in  — talo^t 
thetdnds,  and  the  minifter  of  the  pari(h.    The  conting*  ^'^''' 
est  iattttfi  of  the  other  proprietors,  that  the  valuation 
flwold  be  fairly  condu£led,  neither  makes  it  neceffary  to 
cd  them,  nor  entitles  them  to  fift  themfeNes  as  parties ; 
nor  are  they  entitled  to  object  to  the  valuation,  on  the  foot- 
iog  of  the  minifter  or  of  the  titular  not  having  been  calledy 
nor  to  bring  a  reduflion  thereof  on  fuch  grounds  \ 

But  objef^ions  to  a  report  may  be  competently  dated  by  Who  nay 
Ac  commoD  agent  in  a  locality,  as  a£iing  for  the  titular  valLticmr 
ud  patron,  as  well  as  for  the  heritors  K 

m 

In  fixing  the  conftant  yearly  rent  in  a  valuation  of  teinds,  what  h 
Mino  rex)t  is  taken  into  account  which  is  not  paid  for  the  ^^i>^* 
AMi&  fniits  of  the  land.   Such  part  of  the  rent,  therefore^ 
Or  yearly  revenue,  as  arifes  from  an  orchard,  the  fruits  where- 
of make  no  part  either  of  parfonage  or  vicarage  ^ ;  or  from 
(one  quarries^  clay  for  making  brick  or  earthen  ware  '^  or 

>iBy  nhationt,  and  ii  In  fome  of  of  the  heriton  individoaUy  had  either 

^  i^orti  defigned  procurator  of  the  title  or  intereft  to  objeA  to  a  decree 

Hvrtery.  of  approbation,  fo  the  common  agent 

So  alio  the  cafe,  3d  Jnne  x8or,  could  not  (late,  in  his  own  name,  a 

teh  agadnfb  Macqneen.  plea  which  would  not  be  competent 

^  Jmie  I799»  J^'^  F^cis  EHkine  co  any  of  his  conftituents.  The  court 

0f  Ifarr  againft   Sir  Ralph  Aber-  held  the  anfwer  to  be  fufficient,  that 

^tOQibie.  the  titular  wat  intereficd  and  entitled 

1 30th  Nov.  1803,  Hamilton  agaioft  to  objeA,  and  that  the  commoa  agent 

OolArooke.    In  this  dfe,  a  report  of  who  adted  for  aU  concerned,  the  tito- 

ftb<MunifBonerB  in  163T,  and  ap-  lar  and  patron  as  weU  at  heritort,  was 

invcdof  in  1770,  wii  oppoled  bf  the  entitled  to  plead  in  their  right,  and 

tmmtKL  agent  in   the  locality^ of  therefore  to  objed. 

l^naadner  on  the  head  of  dere-  k  id  March  1757,  Hay  of  Lawfield 

fittoo.    The  title  of  the  common  againft  the  duke  of  Roxburgh.    Fac« 

•geat  to  iBaintain  thia  objeAion  wai  ColL 

^Relianedt  on  the  authority  of  the  I  Erik*  B.  ii|  tit.  lO,  {  3a* 
OR  of  Brftine  of  MaiTi  that  u  none 
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rriNDt     ^^^"^  ^  moTs^  all  which  zxt  partes  fundi^  rather  than  fruits 

— VALUA-  or  from  fupernumerary  houfes  built  for  the  purpofe  of  a 

manufarfurc  unconne£led  with  the  faring  or  "  from  honfesoi 

and  above  what  are  neceifary  for  the  farm  ** )"  or  from  mills 

^  I  ith  Dec.  i734j  (eritora  of  Cal-  « if  the  noufesare  neceflaiiy  forthei 

der,  Di^.  Vol.  ii,  voae  Teinds_  commodation  of  the  tenant,  no  alio 

22d  July  1772,  FuUerton  againfl  the  ance  can  be  given  for  them:  oil  t 

.  New  College  of  Aberdeen.    la  this  other  hand,  If  they  be  ereAcdnocj 

cafe,  the  court  fuftained  the  follow-  the  purpofcs  of  agriculture,  bot 

ing  dcdudioni:  **  viz.  of  the  rey  of  indulge  the  whim  or  vanity  oft 

the  miln-eye  of  iY\t  over   miln  of  tenant,  no  dedu<ftion  can  be  daimc 

Klnnaber ;  the  waulk  miln,  fnuffmill,  the  titular's  intereft  cannot  be  hurt 

and  ferry  boats,  on  the  north  water  of  fuch  unnecci£uy  accoramodatioM 

Efk,  and  houfes,  yard,  and  fmiddy.  The  court  refufed  to  admit  the  c 

poiTefied  by  David  Scott,  fmith;  and  du^lion  claimed  on  ac::ouDt  of  I 

;  alfo  of  fer vices  and  kains  paid  in  kind;  ''^''^  houfei.    It  may   be  ^ubt 

and  likewifc  the  butter,  in  refpcd  the  however,  whether  the  argumem  1 

quantity  is  fo  fmall,  being  half  a  ^^  ^^  ^^  titular  be  not  fUbcio 

ttone."  Tlie  .titular's  intereft,  it  was  it 

^  Erik-  B.  ii,  tit.  10,  §  3a.    In  like  ^^Z^^  not  to  be  hurt  by  fach  uni 

manner,  in  England, «  houfes  for  ha-  ceflary  accommodations     But  thk 

bitation,  and  the  rents  referved  on  ''Cgg^ngr  the  queftion.    If  the  ten 

them,  or  on  land,  arc  not  thheable.  P*y»  additional  rent  for  the  gratifii 

But  houfes  in  London  are  titheablc  by  tion  of  his  vanity,  the  titular  doeii 

irirtue  of  an  arbitration  or  decree  con-  ^"ffcr  ^y  allowing  a  dedudion  of  fu 

firmed  by  pariian^qt.  In  other  places  additional  rent.   If  no  fuch  dedaffi 

alfo,  an  aimual  payment  may  be  due  ^^  allowed,  the  titular  is  tithim 

to  the  incumbent  in  refped  of  houfes,  fubjedl  not  titheable. 
if  it  hath   the  fupport  of  cuftom."        °  In  a  valuation,  dedudkm  ill 

(Woodefon  Vin.  Led.  V.  ii,  p.  9a.)  allowed  of  additional  rent  paid 

However,  it  has  been  decided  in  the  account  of  exemption  from  multar 

court  of  feflion,  that  no  dedudion  is  to  Sth  Feb.  1 786,  Earl  of  Kintore  igaii 

be  given  for  nctra  houfes  pofTeifcd  by  the  united  college  of  St.  Andrei 

the  farmer.    Earl  of  Selkirk  againft  In  a  procefs  of  valuation  of  teiiii 

the  Officers  of  State,  8th  Dec.  i8oa.  brought  by  the  earl  of  Kintore  agaii 

Pleaded^  «  if  the  tenant,  ddirous  of  the  college  of  St.  Andrews,  he  cWi 

better    acconmiodation    than    ufual,  ed  a  dedudion  from  his  rental  oi 

agrees  with  the  landlord  to  give  a  pan  of  the  rent,  as  being  paid  by  t 

boufe  beyond  the  flyle  of  what  the  tenants  in  confideration  of  his  relii 

farm  ufually  has,  not  to  allow  a  pro-  ing  them  from  a  multure  of  the  I 

portional  dedudion  for  the  additional  teenth    peck,    the    knaveihip  on 

rent,  would  be  making  a  dwelling  which  was  the  thirty-third  peckf  1 

houfe  a  teindable  fobjed.**  Aff-wered,  ing  exadcd  for  the  labour  of  fni 
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proprietor  undertaking  any  burden  which  the  ^^^^  5- 
<  on  the  tenant^  as  for  example,  of  keeping  Ae  — valua- 

in  repair  *> ;  or  from  that  increafe  of  the  rental 
by  the  tenants  relieving  the  landlord  of  the  pay- 
ceb,  that  being  a  variable  and  uncertain  burden ''^ 
ito  the  computation.  ^ 

be  name  of  kains,  or  flying  cuftoms,  a  reafonable 
I  allowed^  Bilt  if  what  truly  ought  to  make  part 
ible  fund  be  difguifed  under  any  other  name  than 
.  the  fraud  will  be  corr6£bed  ^. 

r.  If  the  landlord  has  raifed  the  rent  by  any  un-  Uncommon 
)enditurey  as  by  draining  a  lake,  he  is  allowed  a  ita„. 
batement  *,  though  the  drained  grounds  (hould       . 
e  truly  worth  the  rent  that  the  proprietor  had  Undi. 
i  in  his  leafe  to  the  tenant  "•     It  has  been  found  ^  . 

Recovered 

gamed  from  the  lea  are  n«t  titheable  ^.     And  from  the 
here  the  proprietor  had  improved  or  raifed  his 
dditional  rent,  if  it  had  commenced  within  feven         ^^^ 
brining  the  a£tion  of  valuation,  was  not  rec- within  7 

year*. 

»  additional  land  rent  iidered  not  as  kaln,  but  rent,  and 

'obftitute  for  the  mill  therefore  titheable.     (Erik.  B.  ii,  tit. 

irt,  after  advifing  me-  10,  §  32.) 

d  the  dcdu&ion.   The         t   Kilkerran,  No.  2,  voce  Teindf, 

brought  under  review  i8ih  July  1739,  heritors  of  Calder. 
I  eofwers.    The  court        "  Erik.  B.  ii,  tit.  9,  §  30. 
ring  in  prefence,  and        ^  21ft  Feb.  1759,  magiftrates  of 

red  their  former  inter-  Inverntfs  agaioft  the  heritors.  Plead- 

pelled  the  claim  of  de-  cd  for  the  town,  This  improvement 

.  ColL)  not  only  had  been  made  and  was  kept 

:» tit.  xOy  §  31.  up  at  great  expence,  but  was  in  daily 

hazard  of  being  totally  undone  by 

QTeited  prices  of  fowls,  the  Tea  breaking  through  the  bank; 

wcdders,  lambs,  &c.  and  therefore  the  183I.  X29*  now  paid 

dlord  has  referred  an  to  the  town,  could  not  be  faid  to  be 

to  demand  the  fub-  a  conftant  and  certain  rent  which  is  re<^ 

coDTcHioo,  are  con-  qaiiitc.    (Fac.  Cdll.^ 
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koned  in  the  computation  of  rent  by  the  older  pn£Hce,pnih 
biy  from  the  uncertainty,  whether  the  lands  would  cootirt 
able  to  bear  that  addition  \  but  by  the  later  decifionSylodipi 
of  it  is  accounted  rent,  as  the  commiflioners  of  tithOiM 
the  circumftances  of  the  cafe,  judge  equitable '• 

But  the.cxpence  of  culture,  though  heavier  than  ortioq 
if  it  be  annual,  ought  not  to  be  deda£led  from  the  reot. 
deduction  is  therefore  to  be  allowed  on  the  account  of  i 
though  the  tenant  (hould  purchafe  it  at  a  high  price  bm\ 
inhabitants  of  a  neighbouring  village;  and  far  lefson 
of  fea-weeds  ',  which  generally  are  procured  without 
trouble  or  expence,  ^ 

However,  where  the  proprietor  proved  that  he  4 
obliged,  without  any  price,  to  furnifh  his  tenanti  w 
marie  for  the  ufe  of  their  lands,  and  that  the  incrafkl 
rent,  on  account  of  that  (lipulation,  would  be  modenfl 
cftimated  at  20  per  cent,  the  court  allowed  the  dedufliofll 
that  extent '*.  But  it  has  been  decided  that  a  projOTfwH 
not  entitled  to  a  dedu£lion  from  his  rental  on  accootl 
peats  or  turf  for  fuel  allowed  by  him  to  his  tenants^;  4 
on  account  of  expence  incurred  in  laying  on  lime  *.       ^ 

i 
Wbere  the  lands  are  in  the  natural  pofleflion  of  thefi 

i 

y  ift  Feb.  1738,  Erflc.  B.  ii,  tit.  lo,  improvements  of  fencing  taiM 

5  32.  ing,  but  rcjeded  as  to  thehW 

*  Erik.  Ibid.  and  liming.    On  advifing  t  nM 

*  2$6  Feb.  1 785,  Gordon  eenira  Of-  ing  petition,  the  court  aUowdj] 
ficcrs  of  State,  Di£t.  Vol.  iv,  p.  355 .  cent,  on  the  ezpences  kid  ctt«ll 

b  t4th  Dec.  1796.  (hellt,  and  mark,  to  be  dediMl 

^  Earl  of  Selkirk  againft  Officers  the  rental  in  Taluing  the  ttiiii^  I 

of  State,  8th  Sec  1802.    Fac.  Coll.  this  interlocutor  beiiigbnii|||kt« 

A    dedo^ion    was    claimed    on  review  by  the  officers  of  fciii 

accoont  not  only  of  building  houfcs,  altered.   The  court  retandivt 

but  of  improvements,   by   making  original  incerlocntory  aUoiriii|K 

(ences  and  drains  and  laying  on  lime,  dudion  but  for  hpdag  wi  t 

The  dedadion  was  allowed  for  the  iog^ 
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or,  the  teind  is  "  a  fifth  part  of  the  rent  which  they  arc  „,jf" 
worth,  and  might  hare  been  paid  had  they  been  rented  — -(Atn- 
tnantj  and  when  they  are  aflualty  let,  it  is  a  fifth  of 
lit  which  they  now  pay,  and  may  pay  in  aU  time  tdm- 
I  confideration  of  the  fruits''.'' 

eiodsbc  let  to  the  landholder  for  a  fixed  number  of  years^  —tacit 
'  at  the  expiration  thereof'thc  titular  declare  not  his  tioh. 
ion  to  refume  poflefllon  of  the   leafe,  it  is  prefum- 
be  renewed,  or  the  polTcinon  continues  by  tacit  re- 
I.     The  method  by  which  the  litulai"  muft   esprefs  inhibitiiw 
Eention  of  removing  the  leflee,  ii  by  an  inhibition  ef 
a  writ  ifiuing  either  from  the  ^ypytx.  or  the  commilTary 
at  the  fuit  of  the  perfon  entitled  to  take  pufTcffion  of 
inds,  and  difcharging  all  others  from  intermeddling 
riib.    This  writ  is  executed  cdiftalty  and  entitles  the 
to  an  a£Uon  either  for  declaring  his  right  to  a  fifth  of 
Dt,  or  for  a  warrant  to  draw  the  teinds  thcmfelves. 

be  IcHee  continue  to  pofTcfs  after  the  inhibition,  he  is 
to  account  for  the  whole  of  the  teinds  drawn  by 
whereas,  if  without  inhibition,  the  titular  brings  an 
againft  him  fot  payment  of  a  fum  as  the  yearly  va-  , 
the  teinds,  it  has  been  found  that  the  citation  does  cffedi. 
tenupt  the  tacit  relocation,  and  that  the  defender  is 
for  the  full  teinds  only  from  the  date  of  the  final  in- 


We^tc  already  feen  the  fuccelTiTe  provifions  made      S  6- 
e  reformed  clergy  down  to  the  appointment  of  the 
of  fd&on  as  commifiioners  for  plantation  of  kirks  and 
im  of  teinds.    This  court  has  the  power  of  maJiJying 

fc.  S.  n,  tiL  la,  f  31.  John  Scott  againft  Mri.SleWirt,ijiti 

fa  Wi*.  17651  earl  of  March    Feb.  179;.    Ibid. 
Fic  ColL     Sit 
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$  (»*       and  localHng  miniders  ftipends,  that  is  fixing  the  quantutm 
.  each  ftipend,  and  the  proprietors  by  whom  it  is  payable. 


Si  IPCND. 


CATiON. 

times; 


Bt  chapter  loth  of  the  Scotti(h  provincial  Councils  ^  the 
penGon  payable  to  the  vicar  or  pariih  prieft  was  to  be  09 
lower  than  ten  merks  ^. '  In  the  arrangement  of  the  ftipendi 
in  the  year  1582,  400I.  Scots''  each  was  fixed  as  the  fwif 
ftipend  in  one  hundred  ptrUhes ;  200L  do*  in  another  ebb 
of  one  thoufand  parifhes ;  and  661.  13s.  4d.  in  the  remainifli 
one  hundred  parilhes.  In  the  year  i  j^SS,  the  firft  miniftcrtf 
Edinburgh's  yearly  falary  was  only  400]*  Scots ;  the  iecoDJ 
minifter's^  3331*  ^s.  8d.  Scots;  the  third  minifter'sy  200I 
Scots }  and  the  fourth  minifter's,  only  40L  Scots.  By  tk 
commiiEon  16 17,  it  was  declared  that  the  ftipend  provided 
to  any  minifter  iliould  not  be  under  five  chalders  of  vid«4 
(that  is^  eighty  bolls  of  grain),  or  500  merks  of  moncj*  « 
proportionally  part  victual  and  part  thereof  in  moneyi  >6^ 


f  flailes*  Annals,  Voliii,  Append. 
Na  1 ;  and  Wilkin's  Concilia  Brit. 
unica. 

S  This  regulation,  lord  Hailcs  ob- 
ferves,  fcenis  to  have  been  carried 
into  e£fcd.    Ibid. 

^  33l>  6&  8d.  fterling. 

I  27I.  159. 6  Jd  fterling.  The  rate 
at  whicli  vidual  is  here  valued  is  zoo 
merks  Scots,  or  5I.  ixs.  if  d.  fterling 
per  chalder,  or  4I.  38.  4d.  Scots,  (6s. 
Ji^  fterling),  per  boll.  Afterwards 
it  came  to  be  valued  at  lool.  Scots, 
(8L  6s.  8d.  fterling),  the  chakier,  or 
61. 58.  Scots,  IB  ios.5d.  fterling  the 
boll  of  visual,  L  e.  part  meal  and 
part  bear.  The  ftatutory  converiion 
applied  to  all  grain  indifcriminatelf. 
But,  in  the  teind  court,  wheat  is  va- 
lued a  third  higher,  viz.  128I.  Scots, 
BB  ipL  138.  4d.  fterling  the  chalder, 
or  8L  Scots,  w  13s,  4d.  fterling  the 


boIL  At  the  date  of  the  ftatQtei,thl 
100  merks,  and  afterwards  lOOlScot^ 
were  probably  tho  real  price  of  tit 
grain.  Hence  it  is,  that  eve9  ytti* 
the  teind  court,  viftnal  of  ef exy  itf 
is  abvays  reckoned  worth  itfllri 
price ;  and,  of  courfe,  the  fbpoi  ^ 
to  be  modified  in  money  or  vktafc 
not  with  any  view  of  fluJdB|  k 
higher  or  lower,  hot  from  i  vifffV 
the  circumftances  of  the  pariib«  ai^ 
fording  more  or  lefs  pkntiful  ^ 
duce  in  kind;  and  a  vidual  ftjpl 
has  this  advantage,  that  it  it  kl 
fiuduating  in  ia  value.  TlHcpil 
converiion  does  neither  good  |HC| 
to  minifters,  being  ^oite  nuiniid 
but  to  thofe  proprieton  whefis  ttid 
have  been  valued  in  money,  it  Ai 
low  rate,  it  has  given  an 
which  cannot  be  uodano. 
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Mriitf  ai  tki  finuu  and  rents  of  the  kirk  (hould  affordi  or  as      {  & 


fTIPCNO. 


tie  cofflmiffioners  (hould  think  expedient.    The  parHament-  ^Mopiri- 
a7cominii&on  in  1627,  "  after  rcafoning  upon  the  lowed  ^^''^*•"• 
foponium  wi  pfovifum,  M^herewith  the  miniftry  ferving  the 
CBit  at  eacb  kark  (h;dl  be  provided^  thought  it  meet  and  expe- 


Sent  that  the  lowed  proportion  ^  (hould  *^  be  eight  chalders 
im&mk  where  Yidual  is  paid^  ori  proportionally  in  (Uver 
rfifiua],  M  the  commiffioners  (bould  appoint."  Thefe  eight 
bkkn  of  viftual  or  800  merks  were  to  be  the  bwed 
liiilciianee»  *'  except  f«ch  particular  kirks  occur,  wherein 
Wf  flitU  be  a  jaft»  reafonaUe,  and  expedient  caufe  to  go 
eocadi  it.**     This  commiffiou  was  ratified  by  the  ^€t  1633, 
.  8  i  and  neither  the  laft  nor  any  fubfequent  commiffion 
atviag  taken  any  notice  of  the  maximum  fpecified  by  the^p^^ 
ommiffion  1617,  the  teind  court  does  not  think  itfelf  limit- court,  Its 
d  Aenby  ;  but  whererer  there  is  a  fufficiency  of  free  teinds,  ^j  powers* 
aodfea  a  diicretionary  power  of  augmenting  the  dipend  to 
odi  film  as  the  weight,  or  burdenfome  nature,  or  expeniive 
itnation,  of  the  charge,  may  feem  to  require. 

Tfit  former  commiStons  being  to  private  individuals,  were,  Cm  tht 
ioofuttf  temporary.  Their  powers,  however,  were  at  length  J^^yjy*"" 
tmt  properly  devolved  into  the  hands  of  a  court  of  perma-  inore  than 
KBt  j«ri(idi£lson.     Yet,  as  the  indru£tion  was  '*  to  appoint 
GDoftant  and  local  dipends,**  this  court,  for  fome  time^ 
jlddy  that  in  regard   to  any  parifli,   its  commiffion   was 
shauded  by  a  fingle  augmentation  ofnhe  dipend;   and, 
ixiefore,  in  two  cafes,  refufed  to  grant  fecond  augmenta* 
ioBS*:  But  thefe  judgments  were  reverfed  by  the  houfe  of 
■df.    By  augmenting  the  dipend  of  any  paridi,  tht  ttind 
mutf  tbcr^ore,  no  longer  thinks  itfelf  precluded  from  judg^ 

ft  lAUUgan  againft  the  hcriion  of    agaltifi  heritors  of  Tingwall,   %$d 
ifMmt  4th  Aug.  1779,  Fac.  CoU.s    Dec.  2786;  reverfed  ai4  May  17S9. 
verfcd  Sth  Julj  1784.^— -Mitcbel 

Tfa 
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sTiPSND     ing  of  fubfequent  applications,  and  granting  other  aagok^ 
— MODiri-  ^jjQjjg  j£  circumftances  fcem  to  require  it. 


cAtion. 


Il*^iif  !!?^'     The  tcind  court,  according  to  its  difcretioni  may  modify 
money,  can  ftipend  in  money  or  in  vi£lual,  or  partly  in  both. 

grain  be 
modified  ? 


Teinds 
valued  in 
money. 


Sometimes,  however,  part  of  the  teinds,  at  other  dam 
all  of  them,  are  valued  in  money.  This  would  naturaS} 
happen  wherever  the  rents,  at  the  time  of  the  valoatioB, 
were  payable  in  money.  Sometimes,  even  where  the  loi 
was  partly  payable  in  vi£tual,  the  teind  has  been  valud 
in  money.  In  order  to  do  juftice  to  the  minifter,  and  maia- 
tain  equality  among  the  proprietors,  vi£lual  ilipend  maj  be 
localled  even  on  thofe  whofe  teinds  are  valued  in  monej^, 


Even  where     ^^  ^^^^  cafes,  however,  the  value  of  the  money  moft  k 
rent  was     computed  at  a  medium  of  the  Ear  prices  for  the  countft 

which  have  been  (truck  for  the  laft  feven  years  preceding  tk 

interlocutor  of  augmentation  ^. 


money. 


Stock  not 
to  be  en- 
croached 


In  no  cafe  whatever  can  the  ftock  be  encroached  upoo* 
Therefore,  inftead  of  delivering  and  paying  the  quantity  tf 
vifkual  and  money  ilipend  laid  upon  any  proprietor,  it  il 
optional  to  him  to  give  up,  and  pay  in  all  time  thereafter,  to 
the  minifter,  the  whole  of  his  valued  teind,  according  H 
the  fame  (hall  have  been  afcertained  by  his  decree  of  it^ 
luation^  • 


But  the  minKter's  right  to  the  ftipend,  modified  to  Ufll 
by  the  interlocutor  of  the  court,  cannot  be  impaired  or  aln 
ed  by  the  circumftance  of  any  one  taking  this  option.    Hi 


1  a4th  Jan.  1798,  miniiler  of  I^-  Skene,  31ft  Jan.  1798. 

mington  againft  lord  Douglas  and  Mansfield  agatnft  miniiler  o£ 

dame  E.  Lockhart,  Fac.  ColL  mertreet,  31ft  Jan.  1798. 

^  Ikid.    Skene  and  the  minifter  of  I  Ibid. 
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poportion  of  ridhial-ftipend  mull  be  laid  upon  the  other      i  6* 

^  *  *  arircMD 


proprietors". 


— MODirX- 
CATION. 


The  word  viHuaL  is  a  fort  of  technical  expreflion  in  the  Viaoal, 

mgaff'wg  of* 

teiod court,  importing  oat-meal  and  bear;  but  not  under- 


to  include  wheat.  A  visual  ftipend,  however,  or 
nhadon  in  viQualf  naturally  fignifies  one  in  grain  or  com, 
iaoi^fition  to  money ;  befides  wheat,  thus  including,  of  one 
pntfy  barley,  bear,  or  bigg ;  of  another,  white  oats,  black 
M,  grey  oats,  and  grey  horfe  corn. 

The  court,  as  already  obferved^  may  give  vi£iual  or.grain 
%lien  the  (Upend  is  valued  in  money.  But  it  has  ;iot  yet 
afomed  the  power  of  obliging  any  one,  whofe  teinds  are 
valued  in  visual,  to  pay  to  the  minifter  another  fort  of 
pam  than  that  mentioned  in  the  decree  of  valuation,  or  at 
Kaft  without  making  fuch  a  diminution  in  the  quantity  as 
OB^  correfppnd  to  the  fuperiority  of  the  quality  ^.  A  doubt 
Ins  been  ftarted  touching  the  meaning  of  the  term  bear^  Bear.'. 

• 

*  Nov.  l6,z8o3,  Dalgliefii  agalnft  b(^  of  wKitc  oau,  as  the  ordinary 

Ikekritanof  Peeblcf.    Fac  ColL  growth  of  the  pariih.    A  fample  of 

'  b  1634,  the  teinds  of  Kinneder  the  grey  horfe  corn  was  produced  in 

^Qtvaloed  at  one  chalder  or  fixteen  court.    It  was  thought  that  the  mi- 

Ut  of  grey  horfe  corn,  which  is  the  niiler,    on   the   one  hand,  was  not 

^vt  fpecies  of  oats.    In  December  obliged  to  take  it ;  and  that  the  pro- 

17941  tbe  court  modified  the  minillers  prietor,  on  the  other,  was  not  obliged 

ifad  to  be  **   fixteen  bolls  grey  to  deliver  the  full  quantity  in  white 

Wfe  com  inUr  aiia^  being  the  whole  oats.    On  the  motion  of  the  late  lord- 

((■d  of  the  pariflu"    Thefe  fixteen  juflice-derk  Macqueen,  it- was  decid- 

Wb  were  locaUed  on  the  lands  of  cd  that  the  minifter  fhould  have  fo 

Kincder.    The  ordinary  growth  of  many  bolls  of  white  oats  as  (hould 

ik  pvifli  at  the  date  of  the  valua-  correfpond  to  fixteen  bolls  of  grey. 

ioo  was  grey  horfe  com ;  but  at  the  ^^^^^  com,  agreeably  to  a  pecuniary 

Ette  of  the  augmentation  was  white  valuation  that  had  been  put  on  the 

iti.    The  proprietor  of  Kinneder,  different  kinds  of  grain  in  the  pariih 

B«efer»   ibwed    fame    grey  horfe  recently  after  the  teinds  were  valued. 

KO,  and  ofiered  fixteen  bolls  there-  Forfar,   miniftcr  of  Saline,  againil 

'  Co  the  tniniftcr,  who  refu£ed  it  as  Oliphant,  June  2796. 

majketablcj  and  ioiiiUd  for  fixteco 
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{ 4.  which  oecure  in  fo  many  old  decrees  of  yaloatian;  and  w 
ther  under  that  denomination,  as  the  general  tefm  htdn 
cATiott.  the  minifter  be  entitled  to  the  long-eared  barley,  (now  ge 
erally  called  barUy\  where  that  is  the  ufual  crop  of  the  p 

^'  rifh,  or  only  to  the  fqunre  oi»  rough  barley,  in  England  caBi 
bigg,  has,  it  is  beliered,  not  yet  been  finally  decided}  unh 
in  fo  far  as  it  has  been  determined  by  the  court  of  feffie 
that  an  heritor  is  not  entitled  to  fow  an  inferior  fort  of  gnj 
merely  for  the  purpofe  of  farnifliing  it  to  the  minifter*. 

As  already  obferved,  it  could  never  be  faid,  without  mai 
exceptions,  that  dicima  debentur  paro^bd.  However,  d 
parochial  miniftdr  is  always  entitled  to  a  competent  prdvifii 
from  the  teinds  of  the  parifli,  into  whofe  hands  feever  tk 
may  hate  come  \  even  (hould  they,  paft  all  memory,  h 
been  appropriated  as  part  of  the  ftipend  of  the  tniaifter 
fome  other  parifli  ^. 

*  7  th  March  XS05,  Brig-gen.  Al*  the  ufe  of  ptymeht«  yfOfee<lipgif 

Graham  againfl  Rev.  Mr.  Bell,  mini-  regular  decreet  of  court,  aifovdi 

fter  of  Crail.  Sufficient  title  to  acquire  bjthept 

b  Dr.  JohnfloB,  minifVfr  of  North  tive  prefcriptioo.  Anftotrti^  prcfei 

Leith,  igainft  the  heritors  of  St.  Cuth*  tion  applies  Hot.    A  mlnifUr,  111 

berts,  3d  Mar.  i8bi.  About  the  begin-  need/nch  teinds  (br  in  lugatfimti 

ning  of  the  ferentcenth  century,  the  of  his  own  ftipend,  has  no  intcNl 

parifti  of  North  Leith  was  disjoined,  oppoft  the  mifapplication,  and  iii 

by  aA  of  parliament,  from  the  pariih  vakm  agert.    The  court  fond^tl 

of  Holyrobdhoofe ;  anB  in  the  year  "  in  allocating  the  porfuer*!  ftipti 

j63d,  the  lands  of  Millhoufeficld  ard  as  modified,  after  continrnng  tk< 

Newhaven  were  imited  and  annexed)  ftipend  drawn  Vf  htm  confomtl^ 

by  Ae  commiflfonen  of  teinds,  to  the  and  wont,  and  after  ethauikiiig  i 

new  parifli  of  North  Leith.     The  other  free  teind  ift  hit  parlfti  K 

teinds  of  thefc  lands,  however,  ftill  parfuer  it  entitled  to  al^  or  itfli 

continued  as  befdrfc  to  be  paid  to  the  of  the  vidnal  pMftntly  fiii  M 

minifter  of  Sf,  Cuthbcrtt.    In  17^7,  th«  teinds  ef  Wmltitf  to  dto  flii 

the  xninifhrr  of  North  Leith  raiied  a  ter  of  St.  Cuthbert^  *  tatty  te  4 

pixels  of  augmenution,  calling  the  cdhry  for  completing  Ut  fliidv^ 

heritors  of  St.  Cuthberts,   and  eon-  fied  ftipend."    The  tBsMxnA^ 

tending  he  w«»  entitled  to  hafe  a  Cnthbertt  made  no  oppofMbUt  ^ 

modification  out  of  thofe  teinds,  with-  being  plenty  of  trioda  itt  (Mr  41 

out  which  there  could  not  be  a  fuit-  pariih  for  t)wir|«OvHbik 
fble  provilioo.  flmitipr  ihi  btritwi^       Sometimet  the  tciiidf  of  ooe  pin 
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W  mml^ingf  the  next  thing  is  to  local  the  ftipenc 
fettle  the  different  proportions  thereof  payable  by  the  .local- 
landholders.    Till  a  decree  of  locality  be  obtained,  ■''^^• 
lifter  may  require  payment  of  his  whole  ilipend  from 
;  of  fhcRii  if  it  exceed  not  the  amount  of  his  teinds^ 

I 

to  recur  for  his  indemnification  againft  the 


€  firft  placei  free  teinds  are  allocated ;  that  is,  thofe  R"^«  ^ 
are  neither  been  let  nor  fold  to  the  landholder :  but  * 

enain  ftill  with  the  crown^  or  have  been  vcfted  in  '^^J'*® 
ron  by  rirtue  of  the  ads  1690,  c.  231  and  16931 
or  have  been  conveyed  by  the  crown  to  a  lay  titular,  ^^^l  *'* 

:  t»  be  ptid  af  {art  of  the  ways  of  the  nuniftert  ftipcnds,  tackf, 

f  swtker  pirUb,  not  from  and  prorogations  already  granted  of 

niftioo  IS  above,  bat  from  (aid  teinds,  and  of  fuch  augmentationa 

i  of  both  having  originally  of  (lipends,  future  prorogations  and 

to  the  (ame  titular,  who  eredlions  of  new  kirks,  as  ihall  be 

made  die  riloeation  €or  bis  found  juft  and  expedient,  providing 

eaieficf.  Such  an  allocation  the  faids  patrons  getting  right  to  the 

red  in  the  cafe  of  the  partib  teinds  by  virtue  of  this  prefent  ad, 

1793.  There,  howerer,  the  and  who  had  no  right  thereto  before, 

nd  it  QDneceilary  to  deter-  fliall  be,  like  as  they  are  hereby  oblig- 

gneril  point,  the  remain,  ed  to  fell  to  each  heritor  the  teinds 

t  being  fuifictent  for   the  of  his  own  lands,  at  the  rate  of  fix 

t  proTifion  of  the  minifters ;  years  purchafc,  as  the  fame  (hall  be 

c  alfo  ibid  to  have  been  in  valued  by  a  commiflion  of  valuation 

ma  cafe,  minifter  and  heri-  of  teinds." 

femonth  againft  heritors  of        This  ftatute  was  paiTed  immediate- 

4th  Feb.  1756,  Fac.  Col.  ly  on  the  abolition  of  prelacy.    On 

wSt  16^  took  away  the  this  account,  poilibly,  it  would  feem 

refientstion ;  but  it  contain-  that  fome  doubt  had  been  entertain- 

dott  diat  the  pariihes  fliould  ed,  whether  it  extended  to  parfonaget 

leiitt  to  the  patrons.    And,  and  perpetual  vUaragety  which,  except 

ler'compenftition  to  them,  as  to  difcipline  under  the  biihops, 

declared  that  the  right  of  within  whofe  diocefes  they  were  fit« 

I  of  the  faid  pariflies,  which  uated,  had  no  proper  connexion  with 

crStably  difponed,  (hall,  by  prelacy.   Therefore,  by  the  a6fc  1693, 

lldt  prefent  adt,  belong  to  c.  25,  it  was  exprefsly  declared, « that 

with  the  burden  al-  the  forefaid  right  of  teinds,  granted 

Ff4 
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$6.  It  is  only  in  cafe  of  there  not  being  a  Tufficiency  of  i 
teinds  in  either  of  the  two  firft  predicaoients^  that  thofe 
poflcflion  of  the  lay  titular  are  allocated. 
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If  the  teinds     ^^  ^^^  titular  draw  not  the  teinds  himfelf,  but  have 

be  let         them  to  the  landholder,  it  is  only  the  yearly  rent  or  ta 

duty  paid  to  the  titular  that  is  conGdered  as  free  teii 

Sometimes  land  is  feued  out  for  payment  of  an  annual  i 

dutyj  bpth  for  (lock  and  teind-     In  that  cafp,  fuch  pro| 

tion  thereof  as  may  appear  to  be  payable  for  the  teind 

Duty  for      allocated^.     If  any  teinds  have,  in  the  manner  above  n 

ftock  and     tioned,  been  payable  as  part  of  the  ftipend  of  any  oi 

minifter.  fuch  teinds  are  to  be  allocated  next  after  the  o 

free  teinds  ^»        • 

After  the  free  teinds  there  fall  alfo  to  be  allocatea  i 
teinds  as  the  titular  feuing  the  land  chofe  to  referve^. 

to  patrons,  as  faid  is,  {hall  be  extend,  ter  exhaufling  any  other  free  tei 

ed  to  the  teinds  of  all  parfonages  and  his  parifli,  the  purfucr  is  entitk 

other  benefices,  and  that  the  fame  all  or  as  much  of  the  vidua!  pre 

fhall  belong  to  the  patrons  with  the  ly  paid  out  of  the  tdnds  of  Ne^ 

burdens  fpecified  in  the  faid  ad."  .  to  the  miniiler  of  St.  Cothbeit 

^  13th  Feb.  I797>  Sir  Thomas  Dun-  may  be  necefTary  for  complctii^ 

das  againft  Robert  Baickie.  The  lord  modified  ilipend.*' 

ordinary  found,  «  in  refpcd  it  is  ad-  *  2d  July  1746,  Muir  of  Cak 

mitted  that  part  of  the  duties  paid  by  againfl  Heritors  of  the  Parifli  of  i 

the  heritors  of  St.  Andrews  and  Deer-  lop.     Rem.  Dec.  V.  ii    The  i 

nefs  to  Sir  Thomas  Dundas,  are  teind  locutor  was  ;  Find  "  that  the  t 

duties,  finds  that  thefe  teind  duties  of  the  lauds  feued  out  are  cobc 

are  firfl  to  be  allocated  on  with  the  fide  red  as  if  no  fuch  feus  hid 

other  free  teinds  of  the  parifli.**.  The  granted;  and  therefore,   that 

court  adhered   by   two   confccutive  cannot  be  allocated  to  the  nai 

judgments.    A  fimilar  judgment  was  while  there  are  any  free  teinds i 

{)ronounccd  in  a  cafe  Ixflwcen  Mr.  parifli.'*     Lord  Karnes  fayi^tlui] 

Graham  of  Kinrofe  and  his  vafTalsy  was  much  (Iruggled,  tfid  ikat . 

and  in  fubfequent  cafes.  Elchies  in  particular  was  of  tpi 

4  This  order  was  obfcrved  in  the  that  thefe  teinds  were  to  be  cod 

cafe  of  North  Leith,  mentioned  above,  ed  as  the  teinds  of  other  meat'  1 

The  interlocutor  was,  "  find  that  af*  in  the  hands  of  the  grantct  d 
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The  reafon  of  the  rule  of  allocating  to  the  miaiften  trimo      %  ^* 
^  free  teinds,  or  thofc  in  the  pofTeffion  of  another  than  _local. 
the  proprietor  of  the  land,  is  the  inclination  of  our  law  to  '^^' 
gifc CYcry  landholder,  as  far  as  poflible,  the  pofleffion  of  his  5^^"*^^ 
TtD  teinds.      And  the  fame   principle  runs  t^yrough  the 
rUe  rules,  as  to  the  order  of  allocating  other  teinds :  Thus, 

Tejnds  let  in  leafe  to  the  landholder  are  allocated  in  the  ?<!>  Teindf 

■    «       K  inlcafc 

!COQd  place  ^. 

In  the  third  place,  if  the  minifter  cannot  be  competently  3d,  Do.  fold, 
tsfided  otherwife,  even  thofe  teinds  to  which,  by  purchafe 
ider  the  zQt  1693,  or  otherwife,  the  landholder  has  acquir* 
lany  heritable  or  feudal  right,  may  be  allocated^,  but  not 
ikfs  proportionably  with  the  teinds  of  the  lands  belonging 
the  titular  himfelf.  The  allocation  of  his  purchafed 
mds  afibrds  the  landholder  no  recourfe  againft  the  titular, 
whom  he  paid  the  ftatutory  price,  but  who  is  not  under- 
3od  to  warrant  them  againft  future  augmentations,  which 
t  a  known  burden  by  law  on  all  teinds,  and  which  were 
i  fiew  in  felling  them  fo  cheap.  However,  if  the  titular 
iher  has  exprefsly  warranted  them  againft  future  augment* 
1608,  or  got  a  price  large  enough  for  prcfuming  fuch  war- 
inty,  hb  own  teinds  will  be  allocated  iirft  ^. 

t;  tnd  he  pot  the  cafe,  what  if  a  judges  concur  in  thinkiog  that  deci- 

■flM»iiId  fea  both  ftock  and  teind,  (ion  bad. 

id  iftenrard    purchafe    back   the  b  At  a  compeofation  to  the  tackf- 

■d  ?    It  11  clear,   at   leaft,   that  man  for  this  fupcrvening  burden,  the 

(  ciraimfiance  of  the  titular  not  commiilioners  are  empowered,  by  the 

iif  compellable,  by  aft  1690,  to  aft  1690,  c.  30,  to  prorogate  the  Icafe 

i  ibch   tdndty   decides    not    the  for  fuch  term  of  years  as  appears  juft. 

iH;  becaufe,  is  to  the  titular  not  ^^^  Uckfman  is  not  entitled  to  fuch 

^  compellable  to  fell  the  teinds,  prorogation,  unlefsthe  augmentation 

•  taiBtcfnppofes  an  impHedpac-  b«    granted    by   judicial   authority. 

•  between  him  and   the  fcuars,    (Erflc-  B-  »» t.  10,  §  51.) 

|^d^ it  is  evident,  can  hare  no  in-        ^  I^"-  *»»  »757.  Edmonttone  of 
eace  in  the  qoettion  of  allocation.    Dunbeath-againft  duke  of  Monuofc. 
ith  knrd  Elchies,  fomc   eminent       **  ^^^^  B- "» *•  »o,  $  5». 
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«wD        Teindj,  though  purchafed  during  the  dq>endcncc   < 

procefs  of  localityi  have  been  found  entitled  to  the  (amc/ 
vikge  as  thofc  purchafed  ptetioufljr  •. 

_  .  ^  Thx  tenids  bebnein^  to  colleges  are  allocated  in  Ae  fotnt 

chalecl  dor-  placc'.  But  fuch  tcinds  partaking  of  the  nature  of  a  gru 
j^JI^^J^  for  a  pious  ufe,  cannot  be  allocated  till  thofe  d^fed  (roi 
ihe  locality,  a  lay  titular  are  exhaufted. 

■ 

^  7th   Jane    1797,   Dr.    LamoRt  Talnation,  ind  was  in  conrieof  0 

againft  Heritors  of  Urr.    In   1794  uiiting  decree  of  fale,  the  cotrt  t 

the  xttinifter  obtained  an  augmenta-  fuTcd  to  ftop  procedure  till  he  k 

tion,  to  commence  with  crop  1795.  obtained  a  decree  oflak.    May] 

In  May  1795  Dr.  Lamont  obtained  x8co,  duke  of  Queenlberry  agiii 

a  proof,  in  a  procefs  of  valuation  of  earl  of  ManslkM.    Had  he  obtiiB 

hit  tetndk    7n  July  X795  the  lord  or*  his  decree  of  fale  before  the  deem 

dinar y  approved  of  a  locality,  where-  locality,  how  hx  the  prindpk/i 

by  Dr.  Lamont*8  teinds,  as  free,  were  dnUt  lite  nihil  umovamdum  would  lit 

firft  allocated.  In  November,  the  titn*  applied  in  favour  of  the  titular,  inb 

laf,  having  iko  property  in  the  parifh  eftcd  as  one  of  the  heritors  aVr 

hiftaielf,  noTi  of  courfe,  any  intereft  prevent  the  prefiereoce»  has  not  ] 

to  counterad  Dr.  Lamont*s  obje^,  been  decided, 

granted  him  a  voluntary  conveyance  f  K2th  Dec.  17x6,  Nfinifter  of  0 

of  his  teinds,  which  was  produced  on  Machar  againft  the  college  of  Abi 

the  locabty.    The  bfd  ordinary,  not  deeo;  1753,  Minillcr  of  IfuytM 

thinking  this  latf  porchaie  entitled  agalniik  the  new  college  of  St*  i 

thofe  teinds  to  any  privilege,  adhered  drews;  x6th  May  27921,  Miaifter 

to  his  interlocutor.    But  the  court  Marytown   againft    the    collect 

altered  it,  and  found  Dr.  Lamont  Aberdeen,  not  collefted;  and  0 

had  <*  produced  a  fufficient  heritable  9, 1795,  Heritors  of  Portnoakigtf 

right  to  the  teinds  of  his  lands  within  Mrs.  Douglas.  Fac.  ColL  TbeiH 

the  parifli,  to  cmide  him  to  be  locall-  locutor  fo«nd,  that  (he  **  uiM,  Md 

cd  upon  only  psri  p»ffu  vnth  other  right  of  the  coUege,  plead  ao  eiei 

heritors  having  heritable  'rights.    0^  tion,  if  there  were  mot  other  tcM 

/rrtwtf  iy  the  twrnri^  The  objed  of  Dr.  the  parifli  ttpoa  which  the  iifl 

lAiBom's  a^on  was  merely  to  bring  could  be  localled ;  but  fbvadi  ^h 

him  in  pari  pmffu  with  the  heritors  there  are,  in  this  caie,  by  tiuhfl 

having  right  to  their  lands.     The  teinds  upon  whons  the  ftipMd  CM 

titttW  has  no  intereft  in  this  cafe,  localled,  the  teinds  belo^giig^' 

and  the  heritors  have  no  proper  title  college  of  St.  Andrews  arC|  bf  b 

to  conphiin.    But  in  the  cafe  where  eotitled  to  aa  ezcmpticOy* 
the  heritor  hid  obuined  1  tlecree  of 
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b  the  laft  place,  if  the  other  teinds  prove  infufficient  for       {  ^ 
tk  competent  pro? tfion  of  the  parochial  minifter,  eren  ^Iocal* 
biflnps  teinds  themfelves  have  no  exemption  '.  ''^^' 

In  localling  an  augmented  ftipend,  two  parifhes,  thodgh  in  two  |». 
lliej  hxwe  been  ]ong  united  quoad  omma^  are  yet  not  con- ^ qu^d^ 
^mA  as  one  pariih.    The  modified  ftipend  is  divided  be-  ^^^* 
ttcen  them,  in  proportion  to  their  proven  rentals ;  but  there  ^«  <J>«« 
ire  fqrarate  localities,  each  patron  having  right  to  allocate  localUtcf  ? 
Ibi  proportion  thereof  only  within  his  ownparifii^.    But 
pirt  of  a  parifli  annexed  to  another  qtuiad  facra  only,  and 
DODlfaming  to  pay  (\ipend  to  the  miniiler  of  the  parifti  from 
thich  it  was  disjoined,  is  not  liable  in  payment  of  any  ftt« 
pend  to  the  mimfter  of  the  pariQi  to  which  it  is  annexed^ 

If  a  fecond  miniiler  be  not  eftabliflied  by  the  authority 
i  the  teind  court,  but  by  private  agreement  with  the  he- 
itors  and  magiftrates  of  boroughs,  he  is  not  entitled  to  an 
iQgmentation  out  of  the  teinds^.    But,  in  one  cafe,  where 

>  Jone  3,  Z7959  Skene  agalxiR  Ofli-  record  of  the  cafe  Maxwell  of  Tin- 

ki  tf  fltce.    DiA.  V.  IV,  t  Teinds.  wald  againft  Officers  of  fUte»  I^x8, 

Ip  teiflds  foTBMrly  beloDj^ing  to.  reiblved  to  follow  the  precedent,  and 

t  arcb>deui,  or  other  member  of  adopted  the   precUe  words  of   the 

e  Uftiops  chapter,  or  to  the  chapter  judgment  there  given,  which  was  as 

r  tonimoD,  are  not  confidered  as  follows :  Found  that  the  two  pariihet 

&ops  temdSi    May  ^3  X797f  Soli-  «  being  under  different  patronages, 

tor  of  tithes  againft  earl  of  Moray,  the  ftipend  modified  is  to  be  divided 

K.  ColL    Of  courff  they  have  not  equally  betwixt  the  parilhes,  eiTeiring 

it  pmilegc  of  being  liable  n/nVwa  to  their  rentals  proven ;  and  that  each 

n;  dwf  bel«ng  to  patrons  under  patron  has  only  right  to  allocate  hie 

Kafts  1690  and  1693,  and,  as  free  proportion  thereof  within  his  own 

Ub  are  allocated  priwf  loco.  right.    Fac.  ColL ;  and  Did.  VoL  iv, 

*  xjth  July  1774*  Ogilvy  of  Pow-  p.  301. 

it  againft  heritors  of  Meihie.    The  1  Did.  Y.  sv,  p.  099. 

Mribetof  Meihie  and  Inverarity  had  k  7th  July  1738,  Marihall  againft 

NCB  uited  fMoi  vmmm  above  a  cent-  town  of  Kirkcaldy.  Kilk.  v.  Stipendt 

BHT'  The  court  having  had  an  ex-  .No.  x,  and  Did.  Vol  iv»p«  sy^. 
1^  bid  before  them  from  the  tcind 
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^^  the  court  had  fo  far  interpofed  as  to  convert  part  of  the 
money  of  a  fecond  minifter's  contributed  ftipend  mtOYi6taal| 
and  to  determine  by  whom  the  fame  fhould  be  paid  for  the 
future,  it  afterwards  gave  the  fecond  minifter  an  augment- 
ation out  of  the  teinds  '•  . 

Stipends  being  declared  free  from  all  burdens  what- 
ever "^1  it  is  ufual  for  the  court,  when  it  pronounces  decree 
of  locality,  at  the  fame  time  to  modify  a  fum  to  defray  the 
*^oMMu.  cxpence  of  communion  elements.  This  fum  making  no 
siioN  ELE-  part  of  the  ftipend,  is  not  due  to  the  minifter  for  the  years 
in  which  he  has  not  adminiftered  the  facramentj  but  ought 
to  be  paid  to  the  poor  °. 

• 
Begone  However,  a  minifter  who  had  yearly  received  the  allow- 

ance, but  negle£led^  for  twelve  years,  to  celebrate  the  (acra* 
ment,  was  not  made  to  repeat  the  money  ^. 

Ifdietcindt     If  the  teinds  be  exhaufted,  the  court  cannot  award  an 
2J[Ji^  j^      allowance  for  communion  elements  out  of  the  ftock  K 

In  adions  of  modification  and  locality,  it  is  neceflary  to 
call  the  titular ;  **  and  when  minifters  of  menfal  churches 
purfue  for  a  modification,  they  muft  call  the  officers  of 
ftate  ;  becaufe  the  bifliops  teinds  are  in  the  hands  of  the 
crown  V* 

June  X4,  1749*  Fairnle  againft  that  of  a  refufal  to  pay  comaUttOD 

the  Heritors  of  Dunfermliae.    D\€t.  clement  money  to  a  mioiller  who 

V.  iv,  p.  300.  had  failed  to  employ  it  for  that  batd 

°  ^S^3i  c.  i6z.  purpofe;  in  vrhich  cafe  it  appeared 

"  Eiik.  B.  ii,  tit.  10,  §  50.  that  the  minifter  would  not  bate  been 

?  Hay  agalnft  Williamfon.    July  entitled  to  demand  it" 
14,  1780.     Fac.  Coll.     Dia.  V.  iv,        P  Did.  V.  iv,  p.  jor. 
p.  301.    The   learned   reporter  ob-        **  Forbes  Trcatifc  of  Church  boA 

ferves :  *'  The  court  feemed  to  view  and  tithes,  p.  386. 
this  matter  in  a  different  light  from 
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The  legal  terms  at  which  ftipends  fall  due  to  the  incum-  f  ^ 
TtSf  are  Whitfunday,  when  the  com  is  prefumed  to  be  -*Tca«s.i 
fowQi  and  Michaelmas,  when  it  is  prefumed  to  be 
iped.  If  the  incumbent  be  admitted  befon:  the  Whitfun- 
r»  he  is  entitled  to  the  whole  year's  ftipend,  the  fowing 
:  having  taken  place  at  his  entry.  If  he  be  admitted  after 
bitfunday,  but  before  Michaelmas,  he  is  entitled  to  the 
f  of  the  ftipend  :  Again,  if  he  die  before  the  Whitfun- 
r,  he  is  entitled  to  no  part  of  the  enfning  year's  ftipend  : 
he  forvive  the  Whitfunday,  but  die  before  the  Michael- 
8,  he  is  entitled  to  no  more  than  the  half  year's  ftipend : 
he  furvive  Michaelmas,  he  is  entitled  to  the  whole  year's 
yenA.  Such,  too,  is  the  cafe  even  where  the  ftipend  is 
pUe  by  fpecial  agreement  at  the  ordinary  terms  of  Whit- 
iday  and  Martinmas. 

During  a  vacancy,  the  patron  is  entitled  to  receive  the 
pend,  Which,  yearly,  as  it  falls  due,  he  muft  apply  to  pioiis 
ipofes  within  the  parifli''.  The  king,  if  he  be  patron^ 
ijdifpofe  of  the  vacant  ftipend  in  pious  ufes  anywhere  •• 

h  fome  parts  of  Germany,  after  the  Reformation,  the  — amk. 
ombent's  widow  and  children  were  allowed  a  year's  fti- 
id,  which  was  called  annus  gratia.  Hence  we  have  bor- 
red  our  term  ann^  or  half  a  year's  ftipend,  which,  after 
minifter's  death,  is  allowed  to  his  executors  over  and 
ft  what,  as  fuch,  they  may  be  entitled  to.  For  ex- 
)Ic,  if  he  furvive  Whitfunday,  they  are  entitled  to  half  a 
'a  ftipend  as  his  executfy,  and  to  the  other  half  as  ann : 
e  furvive  Michaelmas,  they  are  entitled  to  the  whole 

\jibczA  1685,  c.  x8,  the  pen-  But  patronage  being  now  reflored 

b  the  lofing  the  right  of  pre*  Mr.  Erikine  concurs  with  lord  Bank- 

f  CD  the  next  turn.    By  a  A  ton  in  thinking,  that  the  penalty  coor 

it  was  the  forfeiture  of  the  t^iined  in  the  ad  1685,  is  revived* 

of  applying  the  vacant  ftipend  *  B.  i,  tit.  5,  {  14. 
g  that  and  the  next  vacancy. 
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S  ^.  yeay'a  ftipcnd  rs  execotry,  and  to  another  hsil  jtwft 
The  ann  is  not  af&dable  hj  his  debts.  U  Tcfts 
confirmation.  If  there  be  a  widow  and  no  childreO) 
one  half,  and  he^  executors  the  other.  If  there  kt 
and  children,  Mr.  Erfkine  thinks  it  (houid,  like  < 
go  one*third  to  the  widow,  and  two-thirds  to  the  d 
If  there  be  only  children,  they  get  the  whole. 

The  prefentee,  or  perfon  prefented  by  the  patroii» 
right  to  the  ftipend  by  being  collatidf  or  admittti 
pre(bytery;  and  forfeits  his  right  thereto  by  d( 
though  not  by  mere  deprivation  of  his  charge ''^ 


CJIURCU. 


§  7.  VII.  In  every  parifli  there  ou|ht  to  be  a  fufficiei 

for  the  accommodation  of  parifhioners.  The  ruk 
rift'muft*  T^^^  be  capable  of  containing  two-thirds  of  the  pai 
have  a  fuf-  abovc  tweivc  years  of  age  *.  If  its  fizc  and  dime 
church.  ui^exceptionable,  which  it  is  the  province  of  the  |^ 
DImeniions.  to  take  care  of,  <'  the  plan  of  the  building  may  be  i 
among  the  heritors  themfelves,  without  the  intern 
^^'^  the  prefby tery  <»." 

In  England      J^  England,  it  is  faid  that,  by  general  cuftom, 

1%'ho  repairs  '  ^ 

the  church  ? 

*  B.  ii,  tit.  K),  §  67.  riihes    did   fo.     Thoie 

h  CampbeU    agaioft    Macdonaldi  vrhich  had  not  bceo  red 

Feb.  a6,  1741-     KtUu  «.  Stipend,  reftorcd  bjr  lOth  Anne, 

No.  2.    Did.  V.  iv,  p.  199.  Mr.     Erlldne    obfenrca, 

After  the  Reformation,  patrons  re-  churches  are   now  patn 

tained  their  right  of  ^prcfentation.  thofe  the  prefentotiom  lo 

But  by  1649,  t,  39,  it  was  aboliihed :  ibid  in  virtue  of  zGt  ik^ 

their  right  was  reftored  \g  the  re-  tors  and  feifion  having  coi 

fciflbry  a&  1661,  c.  9;  but  by  adl  in  the  patron*8  phce  aa 

1690,  c.  23,  was  again  taken  away ;  of  prefenting  to  the  pre4> 

and  an  option  given  to  the  heritors  tit.  10,  {  r9. 

,  and  elders,  and  in  boroughs  to  the  ma.  ^  June  aa,  1787,  Mioil 

giftrates,  to  acquire  the  right,  on  pay-  wall  againft  the  HeritiUni 

ing  a  fum  to  the  patrons*    Some  pa-  d  ibid.    Fac  ColL 

.3 
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bweh  it  to  be  fepatred  by  the  pari(hioDer8|  and  tkc      %  7* 
obIj  by  the  parfon,  vicar,  or  lay  impropriator  ^.         ««*»««• 

e  canon  law,  the  charge  of  keeping  the  whole  church 
wasi  at  ieaft  in  the  firft  inftance,  impofed  on  the 
vrho  was  fuppofed  to  draw  the  whole  ipiritualitiesp 
,by  the  prefent  law  of  England^  is  uoderftood  to  have 
M^d  of  the  church  and  churchyard^  as  well  ais  a  fpe- 
ertf  in  the  goods  of  the  church,  for  the  more  con- 
x«ov€fy  aad  prefervation  of  things  devoted  to  holy 


R  the  Reformation,  an  a£i  was  pafled  iat  ^'  the  re-  inScotlaaa 
g  and  uphaldiog  of  paroche  kirkes,  and  of  kitk^^^^^^^ 
of  the  famin  for  burial  of  the  dead  ^ ;"  and  the  tion. 
hereof  remitted  to  the  privy  council,  which  ^  laid 
of  the  ezpence  upon  the  parfon,  and  the  other  two 
Ml  the  pariihioners,  who  were  dire^ed  to  choofe  cer- 
he  mod  honed  qualified  men  within  their  pariflies 
ery  one  of  them  effeiring  (correfponding)  to  their 
;  a  burden,  indeed,  which,  \ifru6lus  refidui  ex  bene* 


» • 


efcB,  Vim  ht&.  V«  i,  p.  court,  aD4,  on  the  och«r  haod,  he  muft 

a's  £cci.  Law,  321,  8vo,  appeal  to  that  tribunal  wh*  thinks 

r  thij  purpofc  the  church-  himfelf  aggrieved  by  the  tax."  Wood, 

lay,  by  a  general  futnmons  ibid.    Hence  it  is  Taid,  that  if  the 

rch,  require  the  parifhioH'  fummons  to  meet  be  difobeyed,  all 

t  and  make  a  rate ;  and  the  the  pariibionera  may  be  exoommuni- 

refem  will  bind  the  parifb,  cated,  and  thofe  willing  to  contxibiite 

fe  dicers  themfelvea  voted  muft  be  abfolved.     Watfoq,  c.  39. 

t  nieaiore.    If  the  parifli-  Woodefun*    Ibid, 

not  meet,  they  may  make  f  Woodefon,  V.  i,  p.  271.    Ker. 

ichooC   their  concurrence.  Par.  Antiq.  p.  649. 

•Mb  that  a  tai  may  be  laid  ff  Queen  Mary,  parL  9,  Z563,  c.  76. 

ng  tt  well  as  repairing  the  h  i3ch  Sept.  1563,  Lord  Kames* 

Woodefon.    Ibid.    **  If  a  Stat.  Law  App.  Na  %\  ratified  by 

ifes  to  pay  the  rate,  he  can  aft  Jas.  VI,  pari.  3, 1572,  c  54. 
fued   in   the  cccUfiafticar 
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{;•       ficio  were  not  fufficient,  even  the  canon  law  impofed   « 
them,  in  the  laft  place,  '^  as  getting  the  advantage  in  it 
the  word  and  facraments '." 


caDtca. 


Proprietors.  BuT»  by  long  cuftomi  the  expence  of  repairing,  and  er 
of  rebuilding  the  church,  reds  on  the  landholders  ^a  w 
muft  contribute  thereto  in  fuch  manner  as,  in  the  circoi 
ftances  of  the  parifli,  may  appear  mod  juft  and  equitab 
Ihpariflies  In  landward  pariflies,  the  ufual  rule  is  according  to  th 
\,^  "  *  feveral  valuations.  But  where  a  parifli  was  only  partly  lai 
ward,  about  two-third's  of  the  parifhioners  refiding  in  a  ton 
it  was  decided  in  the  court  of  feffion,  that  the  expence 
building  as  much  of  the  church  as  was  neceflary  for  accoi 
modating  the  landward  part  of  the  parifh,  (hould  be  defrajn 
by  the  proprietors  of  lands  according  to  their  valued  rents,  ai 
divided  among  them  in  the  fame  proportion;  and  tb 
the  expence  of  the  remaining  part  (hould  be  defrajfe 
by  the  feuars  and  proprietors  of  houfes,  in  proportion  t 
their  real  rents,  and  divided  among  them  in  the  fame  pro 
portion '. 

Proprietors  are  liable  in  their  proportion  of  the  es 
pence  neceflary  for  the  upholding  the  church  ™,  to  whid 
they  have  been  annexed  quoad  facra^  and,  of  courfe,  not  ft 
upholding  the  church  from  which  they  have  been  disjoined 

I  Sir  Oeorge  Mackenzie's  Obfenra-  heritors  of   Ae    landward  difin^ 

tions,  p.  185.  But,  in  a  latter  cafe,  that  of  the  IM 

k  Erik.  B.  ii,  t.  10,  §  63.    Sir  O.  of  Peterhead,  a  Gmtlar  jodgmott' 

Mackenzie,  in  his  obervations  on  the  the  court  of  feflion  was  reverled  I 

aft  157a,  c  54,  mentions,  **  the  he-  the  houfe  of  peers;  and  theopafe 

ritors  are  only  liable.*'  ordered  to  be  laid  on  the  whok  pr 

'  ooth  Nov.  1782,  feuars  of  Crieff  prietors,  whether  of  land  or  hod! 

againft  the  heritors,  Fac.  ColL ;  cafe  according  to  the  real  rent  of  cadL 
of  Campbeltoun  1774,  and  St.  An-        ^  Feb.  1,2775,  Orummoiidapii 

drews  15th  May  X792,  and  Ure  and  heritors  of  Monxie,  DiA.  V.  iSi 

other  heritors  within  the  royalty  of  370 ;   and,  of  courfe.  To  too  in  t 

the  borough  of  Forfar,  againft  the  cafe  of  rebuilding  the  church. 
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bar,  for  payment  of  ftipend  as  well  as  other  parochial      %  ?. 
chigcs,  they  remain  liable  in  the  latter  parifli  only.  ciiwacii. 

It  was  decided  io  the  court  of  fellioni  that  the  heritors  ^^^  ^  <^*^ 
luie  choice  of  place  according  to  die  valuation  of  their  fe- 
venl  edatesi  and  that  each  heritor  mud  have  a  feat  in  the 
dmrch  for  his  family»  diftin£l  froip  the  (hare  of  area  allotted 
to  bis  tenants ;  but  that,  in  dividing  the  whole  area  of  the 
duirchi  that  of  each  heritor's  feat  mu(t  be  taken  ///  computo, 
in  making  up  lus  (hare,  correfponding  to  his  valued  rent '. 

VIII.  Each  parifh  mud  alfo  hwc  a  fufRcient  quantity  of      i  ^* 

CHUftC  H" 

groood  allotted  to  it  for  burying  its  dead.  taid. 

It  has  been  decided,  that  where  an  enlargement  of  the 
dkorch-yard  is  neceflary,  it  mud  be  furnidied  by  the  proprie- 
tor of  ground  proper  for  the  purpofe,  who  mud  be  indem- 
wfied  by  the  other  heritors  in  proportion  to  the  number  of 
«aminable  perfons  refiding  upon  their  edates ;  and  (if  the 
pviOi  be  only  partly  landward)  by  the  communityi  in  pro- 
jwtion  to  the  number  of  its  inhabitants,  refpcftively  *^. 
Wiat  benefit  the  parochial^  minidcr  has  from  the  grafs  grow- 
i^upon  the  churchyard,  has  been  already  mentioned. 

• 

Bt  aft  1597,  c.  232,  the  pari  fliioners  arc  ordained  "to 
1^  and  repaire  the  kirk  zaird  dykes  of  their  awin  paroch 
iirk  with  dane  and  mortare,  to  the  hight  of  twa  elnes,  and 
to  make  fuflicient  diles  and  entrance  in  the  faid  dykes.*' 
^)  by  long  cudom,  this,  like  the  expence  of  repairing  the 
dmich,  now  reds  on  the  heritors.     The  minider  has  not 

*  ^'i?,  X776,  Earl  of  March-  t>  July  5, 1777,  Town  of  Greenock 
^  H;iiiift  earl  of  Home     D':<fl.    againa  Shaw  Stewart.    Dia.  V.  ii:, 

fol.  II  G  g 
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BooKl 


$8. 

tiBUACH- 


fuch  a  property  in  the  churchyard,  as  in  England  is  und^ 
ftood  to  be  veiled  in  the  parfon.  Sir  George  Mackenz 
in  his  obfervations  on  the  (latute  1572)  c.  133,  puts  I 
query,  to  whom  coal  under  the  glebe,  and  trees  giowi 
thereon^  belongs  ?    The  cafe  of  trees  has  already  been  fpc 


en  to. 


CHAP.  V. 


Public  or  High  Ways. 


I*  T)UBLIC  or  highways  are  not  confidered  as  a  fpecies       i  ^* 
JT  of  fcrvitude,   but  a  "  refcrvation  from  property,  eral. 
^  a  neceffary  vcftige  of  the  ancient  community  of  the  what  arc 
earth  ».»•  ^^^y- 

Highways  arc  puhlid  Juris,  patent  to  all  without  refpeft  PuUieijurU. 
^  *ny  property  in  land ;  patent,  indeed,  even  to  ftrangers,  ^^^^^  ^^ 
who  have  the  freedom  of  trade,  or  of  travelling  through  the 
^untry. 

A  PUBtic  or  highway  muft  be  conftituted  for  public  ufe, 
^wig  from  town  to  town,  or  to  a  fea  port  ^.    It  is  called  Why  called 
*«  ting's  highway,  being  inter  regalia ^  ^^^ ^"S'- 

*^  England,  the  freehold  of  the  highway  is  faid  to  belong 

'  Stair,  B.  ii,  lit  7,  §  lo.  «  Craig  dc  Fcudis,  Lib.  i,  dig.  i6, 

*  Stair,  iWd,  §i6. 

•  Gga 
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,'^^'.      to  the  proprietor  of  the  freehold  of  the  adjotnin 
only  the  free  paflage  to  the  public  ^. 


As  owner,  therefore,  he  is  entitled  to  all  pro£ 
Treei.  as,  for  example,  to  the  trees  upon  it,  and  mine! 
^^^  which,  with  us,  belong  to  the  king:  as  the  grafs  ot 
^"^•'        the  road, "  and  an  arm's  length  beyond  it '"  does  to 

$  *-  II. '  Our  ancient  law  provided  for  the  breadtt 

R£ODLA-    and  conveniency  of  highways,  by  various  enaAod 

TioNi.       (c  king's  way,  or  get,  fould  conteine  in  brede  fou 

01dftatuief.fQy^yj  foote,  in  the  quhilk  na  damage  nor  riolen 

done  to  any  man'." 

In  like  manner,  by  a£l  i555>  c.  53,  thofe  w 
the  highways  lekding  to  and  from  royal  borougl 
chained  to  be  puiiiffied  as  oppreflbrs.     And  by 

d  Cok.  Inft.  705.  over  the  brig,  or  in  u 

^  I.  Burr,  143.    Burns,  a  J  voctm,  or  way,  quhere  ane  0 

V.  ii,  p.  554.  pafle  by  ane  other  wi 

f  la  ca  umeo  certuiB  eft  vlatoribus  hot  of  neceflitie  the  ai 

equos.  ..pafcere  licere;  imhioet'gra-  the  other,  and  leave  th 

mina  ex  ripis  carpere  et  vltra  rifiat^  id  turning  back  agane ;  he 

cdt  ex  altera  parte  ripx  fuatemn  ira^  ane  horfe  or  othA*  bea 

r^M  attingere  pofTunt.  (Craig  de  Feud,  hafld,  be  the   law,  UU 

L.  i,  dig.  z6,  {  10.)  agane,  and  fuff-T  him  i 

'  S  Stat.  D-avid  II,  c.  26,  {  4.    And  hetmoe  horfe  pafs  for 

the  isth  chapter  of  the  ftatutes  of  hie  whj. 

William  iUtes  and  refolves  the  ful-  **  And  gif  he  quha ! 

lowing  cafe :  "  Gif  ancr  man  haveand  bead  will  nocht  retumc 

na  other  thing  bot  Icdeand  ane  horfe  thrawcrtnet  paffes  thro 

or  ane  other  beafl  in  his  hand,  vpon  drives  the  many  horft 

ane  brig;  or  in  anie  other 'flrate  way,  paffing    forwart    throm 

or  in  anie  other  danrrrrous  place,  oc-  harms  or  ikeatb-  is  dam 

curs  or  meetcs  ane  other  man,  ane  or  he  fuld  reflore  and  latiaj 

mae,  drivand  before  them,  and  nocht  to  him  quha  receaved  ai 

lodeand  in  their  hands,  findrie  horfe,  and  nocht  contrarie  w; 

or  other  beaftes;  or  ledeaod  in  their  na  man  who  is  faft  an 

ktndt  hojfc  «harg«d  (bercand  laids)  fave  hinifelfe  fra  him  ^ 
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Ci  159,  perfons  who  ftop  or  impede  fuch  highways  may  be  put      i  S* 
Boder  ctQtion  by  the  lords  of  feflion,  not  to  commit  the  like  iKoatA- 
in  imt  comingi  under  a  penalty.  Thcfc,  however,  have  been  ▼>«"•• 
fopeifededf  in  a  great  meafure,  by  fubfequent  enadiments ; 
hf  die  two  general  ftatutes  ^  which  intruft  this  matter  to 
the  jofticeB  of  peace ;  and  by  the  2&  1669,  c.  i6|  ^*  which  ^  is 
penned  with  fuch  propriety,  perfpicuity,and  precifion,  **  that," 
(iajs  Lord  Oardenftone),  **  I  ftrongly  fufpeft  the  modem 
hwi,  which  have  been  intended  to  contrive  more  efTedlual 
neafures  for  making  and  repairing  our  high-roads,  have  ra- 
ther tended  to  perplex  the  country,  and  to  m^r  than  to  im- 
profe  the  meafures  which  might  have  been  taken,  under  the 
aothority  of  this  plain  and  good  law ;  happily,  however,  a 
gteat  part  of  it  is  dill  in  force,  and  a  pretty  regular  fyftem^ 
is  conformity  to  its  wife  dirediions,  has  been  eftablifhed  in 
tiK  pn^ce  of  this  country ;  which  fyftem,  I  am  perfuaded,  i^^d  Gar. 
win  in  ^  fliort  jime  be  fully  efiedual,  if  gentlemen,  who  dcnftooc'a 
We  greater  paffion  for  innovation  than  they  have  know-  againfi 
Wp  for  reformation,  would  only  be  quiet,  and  forbear  to  J^"^^^"* 
coofoond  OS  with  new  laws,  when  it  is  evident  that  the  old  ads. 
one  was  contrived  with  great  wifdom  and  efficacy/'    How- 
ever, in  regard  to  the  time  for  calling  for  the  fervices  of  the 
^nts,  this  {tatute  committed  an  error,  which  was  corredt- 
^  by  the  9th  zfk  of  the  fecond  feflion  of  the  fame  parlia- 
RKnt^.     and  the  ftatute  1686,  c.  8  ^  ratifying  and  confirm- 
ing  the  above  two  ena£tmentsf  communicates  the  fame 
powers,  jointly  with  the  judices,  to  the  commiifioners  of 
Aipplj.    The  Briti(h  ftatutes  5  Geo.  I,  c.  30,  and  7  Geo.  II, 
c-V)  confirm  the  Scottifli  a£ls,  unlefs  in  fo  far  as  they  are 
PVticularly  altered* 

III.    Two  general  meetings,  of  the  juftices  of  peace  and 

■  1617, 'c  8,  §  8;  App.  I,  xvii;        k  1670,0.9. 
*^  «66i,  c  3l,  f  xo;  App.  I,  liii.  I  Pari  x,  Jat.  VII. 

'  MS.  tit.  Highwaxi. 
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§  5.      CQmmK&oners  of  fupply,  mult  be  held  jearif ,  to  order  inat^ 

"l^Y"^    ters  coocerning  the  highways.   The  firft  meeting  if  Appw^*« 

ws&s.     ed  to.  be  held  upon  the  fame  day,  and  at  the  fame  plao% 

.  that  die  commiflioners  of  fupply  ihall  be  dire£ted  by  th«« 

land-tax  a£t  of  the  year  tlien  current^  to  afiemble  for  t|^ 

purpofe  of  afTciling  tlie  land  tax,  &c. :  The  fecond  upon  tt:: 

fame  day  and  place  that  the  freeholders  are  aflembled     3 

their  Michaelmas  head  court,  annually ;  and  the  conren^^ 

of  the  (hires  are  to  give  the  fame  previous  notice  for 

two  general  meetingSy  as  are  given  for  ordinary 

meetings  of  commifik>uers  of  fupply  °^. 

Ant  five,  and,  in  the  fmall  fliires  of  Kinrofs,  Clackmann^ui| 
and  Cromarty,  any  three,  whether  commi(&onerS|  or  jvC* 
lorum.     tices,  or  confiding  of  both,  are  a  quorum.  This  meeting  zxtgj 
adjourn  from  time  to  time.     It  may  chufe  clerks,  furveycv^ 
and  other  oiBcers  for  putting  the  laws  in  ej^ecution,  relaiii^ 
to  the  highways,  bridges,  and  ferries,  and  may  infli^  a  pe- 
nalty  of  5I.  (lerling  on  any  perfon  who  ihall  refufe  to    ac- 
cept of  the  faid  offices. 

This  meeting  is  empowered  *^  to  fet  down  a  particular 
lift  of  the  highwaycs,  bridges,  and  ferries,  within  their 
bounds,  and  to  divide  the  paroches  of  the  faids  bounds, 
as  they  lye  moft  to  the  feveral  highwayes  to  be  repaired, 
and  as  th^y  may  have  the  moft  equal  burden,  and  to  appoint 
fuch  of  their  number,  or  others,  overfeers  of  fuch  parts  and 
portions  of  the  faid  highwayes  as  are  moft  convenient,  aod 
\^^  neareft  to  their  ordinary  refidence ;  and  to  nominate  fuch  of 
:.  their  number  as  they  fee  fit,  to  furvey  and  give  an  account 

of  the  highwayes,  bridges,  and  ferries,  unto  the  reft }  wWi 
powers  to  tbem  to  appoint  meetings  from  time  to  time,  till 

the  faid  furvey,  lift,  and  divifion,  of  the  faid  highwayes  be 

■ 

^  u  Geo.  HI,  c.  53»  which  fo  far  altered  5  Geo.  i. 
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It  i«  •*  likewife  appointed  to  draw  up  annually  a  Murfiia 
he  condition  of  the  highways,  bridges,  and  ferries,  — >ts 
IT  bounds,  and  of  the  number  of  men  and  horfes  '°^***' 
^een  employed  in  repairing  the  fame  during  the 
year  $  and  this  report  they  are  to  tranfmit  to  the 
ifticiary  at  their  circuits,  and  to  be  recorded  in 
als  by  the  clerks  of  the  peace,  or  by  the  clerk  of 


t  duty  of  this  meeting  to  take  care  that  the  roads  R<>fd«,thci< 

I  Condition  ;  in  particular,  not  lefs  than  the  legal         ' 

t  is,  twenty  feet,  exclufive  of  the  banks  and  ditches 

le,  or  broader,  either  if  the  fame  have  been  fo  be- 

'  tt  ihall  appear  beneficial  to  the  public  that  they 

Toader^;  nor  deep,  or  fotHndrous,  or  deprived  of 

of  fun  and  wind  ^,  '  ' 

o.  «ngly  done,  fatitfa^on  being  alwayt 

c.  33*  prevloufly  made  to  the  owners  and 

leiTecs  for  fo  much  at  (hall  he  taken 

ite  IX  Geo.  Ill,  c.  53,  to  widen  and  enlarge  the  faid  high- 

that  "  highways  and  way,  over  and  above  ao  feet  in  width, 

:rywhere  be  made,  20  or  the  prefent  width  of  the  road,  if 

tear  paflable  road,  ex-  more  than  ao  feet,  and  for  the  lois  or 

banks  and  ditches  on  damage  the  owner  may  fuftain  by 

i  where  it  (hall  appear  removing  fences/'     Appeal  lies  to 

ublic  benefit  that  any  the  firft  general  meeting,  whofe  »• 

;  farther  widened  and  ward  is  final. 

hat  fences  of  any  kind  ''7th  Geo  II,  c.  9,  enads,  «  that, 

lOved  for  the  purpofe  if  the  furveyors  of  the  highways  find 

(aid  roads,  they  {hall  any  highway  and  foundrout,  and  the 

ifons  in  writing,  and  hedges  adjoining  to  be  to  high  as  to 

e  to  the  next,  or  any  prev^rnt  the  benefit  of  the  fun  and 

eral  meeting:    And  if  winds,  the  furveyors  may,  in   this 

:eting,  after  heating  all  cafe,    make    prefentment     of    fuch 

ifitereft,  (hall  be  of  hedges,  to  the  jufiicet  of  peace  who 

:  ihall  be  for  the  public  live  in  or  near   the  divifion  where 

widen  and  extend  the  the  highway  is,  at  their  fpccial  fef- 

and  roads  or  to  re-  dons;  and  the  judices,  or  any  two  of 

ic  fame  ihall  be  accord-  them,  upon  fuch  prefentment,   are 
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^3-  If  a  road  cannot  be  repaired  or  made  of  the  breadth  t! 

" V"°'  ^^^  rpquires,  the  judices  of  the  peace  niay  throw  it  up< 

^i»i.     the  next  adjacent  ground  **    Perhaps,  alfo,  they  may  chat^ 

the  dire&lon  of  a  highway  to  avoid  deep  afcents,  or  ochc 

inconveniences.     It  i&  better,  however,  that  this  (hould  In 

done  under  authority  of  fpeciai  a£i$^ 

langing 

than.  The  zQ,  16969  c.  I9»  provides,  **  If  any  part  of  the  (aiii 
highwaycs  cannot  well  be  continued  as  now  they  are,  but 
require  to  be  changed,  the-  faids  judices  (hall  appoint  three 
of  their  number  to  vifit  the  places  where  the  highwayes  need 
to  be  changed,  and  to  fee  down  meitlis  or  the  new  waj  io 
place  thereof,  and  upon  oath  to  edimate  the  damage  of  die 
parties  prejudged  thereby,  and  to  deliver  the  fame  to  then 
in  writing  under  their  hands,  to  the  efFe£l  the  (ame  mzj\t 

empowered  to  fummon  the  occupiers  left  three  feet  high  above  the  hat 

of  the  lands  to  which  thefe  hedges  I'he  furveyors  are  declared  estided 

belong,  to  appear  at  the  next  public  to  repayment  of  fucH  reafonaUe  a« 

meeting  of  the  juftices,  to  (hew  caufe  pences  as  they  (hati  have  been  puttfl 

why  fuch  hedges  (hould  not  be  new  in  this  matter,  from  the  peifoiutbi 

made,  or  cut  Idw.    If  the  highway  neglecting  to  new-mike,  or  cat  low, 

iappear   to  be   deep  and  foundrous,  the  hedges;  and  if  thefe  ejpeocei be 

upon  examination,  and  damaged  by  not  repayed  within  14  days  after  de 

the  height  of  the  adjoining  hedges,  niand,  the  juftices,  at  their  montUf 

the  juftices,  or  any  two  of  them,  are  meeting  xn  or  near  the  divifioowbot 

then  to  i(rue  out  a  precept  to  the  the  hedges  are  fituated,  aretoiAe 

furveyors  of  the  pari(h  where  fuch  out  a  precept  to  ^e  coD(labIe»  « 

hedges  are,  direding  them  to  leave  other  officers  of  the  place,  reqniri^ 

notice  in  writing  at  the  place  of  abode  them  to  levy,  for  the  repaymeitai 

of  the  proprietor  or  po(re(rors  of  the  fuch  furveyors,  fuch  fums  of  mtmf 

lands  to  which  the  hedges  belong,  as  the  faid  expences  (hall  afnooot  Sib 

that  they  are  required  to  new^inake  upon  the  goods  bf  thofe  who  ocgM 

the  hedges,  or  cut  them  Tow,  tvithiii  to  pay/*    The   aS,  in  coadadii|i 

30  da)rs  after  fuch  notice,  (provided  provides,  that  noihiig  therein  Cti- 

the  hotice  be  given  betwixt  the  la(l  tained  (hall  alter  the  lawl  In  tMd 

of  September  and  the  firft  of  Febru-  to  timber  trees  in  hedges  idjoiHiC 

ary),  and  if  they  hegled  to  do  the  to  highways,  and  that  ail  lawiiiiW- 

fame,  the  furveyors  dire  reiquired  to  ing  for  amending  highways  fttDl^ 

caufe  the  hedges  to  be  new  made,  or  main  in  force, 
cut  low,  fo  as  fuch  hedgft  (hall  be        *  Kilk.  v,  Highwayi.  ■ 
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rf  the  vholCi  in  manner  therein  fpccificd  .**   *'  Thcfc      f  J- 
s,?  fajs  lord  Gardenftone^  **  when  fairly  done  for  ^its 
icement  of  private  improvements,  or  for  public  'o^»»*« 
icy,  are  highly  favourable ;  and  though  the  juftices 
eded  the  exa£l  limits  of  their  powers  in  the  execu- 
ch  new  roads/  if  parties  interefted  do  not  recently 
,  but  acquiefce  and  ufe  the  new  road  for  fometime, 
be  barred  from  any  challenge,  as  was  found  in 
:c  cafes,  particularly  the  cafe  of  Spottifwood  and 
>fHaldane^" 

)efore  giving  any  order  for  altering  the  road^  the  Mull  pre- 
u&pr*vicu/ly  afctrtcin  the  damages  to  the  proprie.  ct.'l^n'tt 
gh.whofe  grounds  the  road  is  intended  to  pafs  **.     d^™agc. 


mcouragement  to  planting  and  incloGng,  proprie- 
ermitced,  at  the  £ght  of  the  juftices  of  the  peace 
>rdinary,  ^^  to  cad  about  the  highways,  providing 
tot  remove  them  above  200  ells  upon,  their  whole 
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^wiyt.                            .  even  upon  his  own  ground,  Co  b^ 

)ec  17,  Judices  of  peace  ibove  200  ells  diilant  from  the  old 

of  Clackmannan  againU  road  ?  And  it  is  thought  that  this  laft 

itet  of  Stirling.  is  the  meaning,  for  the  words  are 

42,  ratified  by  1685,  c.  general  that  it  be  not  be  removed, 

it  not  be  doubted,  what  that  is,  from  the  old  road,  above  200 

the  provifion  in  this  a^  ells.     But  it  is  eafy  to  figure  how  the 

It,  that  the  highways  be  new  road  may  be  even  ihorter  than 

d  above  aoo  ells  upon  the  old,  and  yet  be  removed  from  it 

.  ground ;   whether  is  it  more  than  aoo  ells.    Suppofe  the  old 

m  road  be  not  above  aoo  road  to  form  two  fides  of  a  triangle, 

om  the  point  where  the  each  300  ells  in  length,  and  the  new 

giat,  to  the  point  where  road  to  be  fo  cad  about  as  to  form 

oid  road  again  join,  as  the  bafe,  the  new  road  would  be 

fho  propofes  to  turn  the  much  ihorter  than  the  old,  and  yet 

is  neighbour's  ground  is  removed  at  one  point  300  ells  from 

ictincd  to  explain  it  ?  Or  it,  which  the  adt  does  not  permit.'* 

A  new  coad  it  no  where,  Kilk.  i>.  Servitude,  No.  i,  515. 
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mwo  '^"^  ahcration  muft  be  wholljr  at  the  expence  <rf  the  pn 
prietor,  for  whofe  accoiiunodaiion  it  is  done ;  in  particufa 
he  is  not  to  be  aided  by  any  part  of  the  ftatute  hbourS 
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Cannot  take     Xhe  jufticcs  haTc  no  authority  to  ftop  up  one  of  tffO 
two^roadi^  public  highways^  which  are  ufefui  to  the  country. 

Shutting  up     The  juftices,  howeYer,  have  power  to  Chut  up  bye-rotJ% 
byeways.     ^j^j^j^  3^^  unncccflary  i  but  not  any  foot  or  horfe  road  H 

church  or  mill  ^. 

^B>>croach-       Thet  muft  alfo  take  care  that  no  damage  be  done  to  tb 
high-road|  or  encroachments  made  upon  it  ^. 

*  21  ft  July  1724,  tenants  of  Lib-  by  the  ad  i66x,  and  thertfocv  6^ 

berton,  Lafwade,  &c.    againft    the  peudcd  the  ad  of  the  joiUcei  of  tk 

juftices  of   peace   of    Mid-Lothian,  peace"     (Kilkcrrao,  vkc Highwiy% 

Edgar,  Did.  Vol.  iv,  p.  200.  No.  I ;  Falconer,  Wa  67.)    A  fimflv 

b  Turner  againft  the  duke  of  Rox-  decifion  was  given  in  a  later  cai^ 

burgh.    About  a  mile  from  the  river  7th  Aug.  1782,  Napier  againft  Rub* 

Tweed,   the  highway  divided   into  ertfon. 

two  branches,  the  one  leading  to  the  ^  Kilkerran,  voc*  Servitude,  Na  L 

paiTage  boat,  the  other  to  ttn  ford;  d  The  z6t  1690,  "  prohibiti  ai 

and   from   thence,   along  the  river  difchargcs  all  perfons  whatfoererW 

(Tweed)  fide,    there  is,  when  the  hrtzk  or  abufe  the  faid  higbwi^ 

Wooden  burn  is  paiGble,  accefs  to  the  by  plowing  up  any  part  thereof  li^ 

boat  alfo.  In  thii  latter  way,  the  dif-  j^g  ftoncJ^  rubbifli,.or  dung,  tbeM 

tance  to  the  boat  was  not  aoo  yards  or  any  way  breaking  or  pooling  ik 

longer.     On  the  application  of  the  fame,  or  turning  in,  or  tlinnr'l 

one,  and  conftnt  of  the  other  pr*-  water  thereupon  i   and  ardain  dii 

prietor,"  the  juftice*  granted  wirrant  convecncr  of  the  laid  juftices, at  iMf 

to  ftop  the  road  leading  to  the  boat,  meeting,  to  take  an  oath  of  the* 

the  proprietor  b.ing  always  obliged  manrnt  juftices  and  of  the  cooftabH 

to  make  a  bridge  over  Wooden  bum  of  what  damage  they  know  done  li 

at  fight  of  the  juftices  of  the  peace.**  the  highways,  bridgts,  or  ferryi^iflB' 

But  the  court  of  feffion  **  found  the  the  year  preceding,  io  any  of  dV 

juftices  of  the  peace  had  no  pow^'r  to  forcfai J  particular^  prohibited,  ortff 

fupprefs  it;  and  that  the  confining  other,  and  by  whom.    Upon  wW 

the  highway  to  that  which  paffcs  10  the   faid  juftices  fliall  coaveae  4* 

the  ford,   does  not   fall  under   the  tranf^rcflbrs,  and,  Ia  cafe  of  ooDf*'. 

powers  giviu  to  the  judge  ordinary  tion  by  oath  or  witnefs,  flnJl  fio^ 
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A  GATE  on  a  hiffhway,  as  beine  an  interruption  or  com-      i  ^* 

'  '  MEKTIM0 

ooi  nmbnce,  is  removable^  unlefs  it  has  continued  from  —its 
imcifflinanorial^  '^'^•**' 

IV.  The  ftatute  13  Geo.  Ill,  c.  78,  containing  many  regu-      §  4. 
itioiu  rdfpe&ing  encroachments  on  highways,  under  the  ^'^"^^ 
vticttlara  **  of  trees  and  hedges,  ditches,  drains . . .  draw,  &c.  Tioiit. 
id  BpOD  it,  divers  z£ts  of  mifbehaviour  to  be  corre£led  .  .  . 
pdatioDB  refpeding  names  on  carts  and  other  carriages  •  .  • 
v&ion-pofts,  horfe  and  foot  paths,  breadth  of  wheels, 
d  number  of  horfesV'  >s  exprefsly  limited  to  England. 
It  there   are  other  Britifh  ftatutes  which  make  (imilar 
mfions  with  refpeft   to  Scotland  ^.     Thus  the    ftatute  Driver'f 
di  Geo.  n,  c.  16,  J  7,  direfts,  that  ''  if  the  driver  of  any  ^^^^ 
triage,  on  any  ftreet  or  highway,  (hall  by  negligence  or  ^"»^- 
Hal  o^ifbehaTioor,  caufe  any  hurt  or  damage  to  any  perfon  ProoC 
fing,  every  fuch  driver  being  con?i£led,  either  by  his  own 

91  ai  they  (hall  fee  juft,  and  (hall  the  fencing  thereof  in  manner  forfaid. 

iid  dicreforc  in  manner  forefaid,  Llkeas,  it  is  hereby  declared,  that 

difply  the  lame  for  the  ufe  of  the  whatlbevcr  ftones,  rnbbifh,  or  dung 

liy^nrayt". . .  And  it  is  further  or  other  impediments  be  thrown  or 

ctwed,"  that  where  laboured  land  found  lying  upon  the  faids  highway*, 

Hipii  the  fides  of  highway es,  the  or  water  tul-ned  in  or  dnmmed  thcrc- 

li  hboored  land  ihall  be  fenced  upon,  (hall  be  eileemcd  and  held  as 

ttAeandditchor  hedge;  yet  fo  done  by  the  labourers  of  the  land 

■itber  dike,  nor  ditch,  nor  hedge,  next  adjacent  to  the  highways  where 

9  toy  pan  thereof,  be  within  the  the  damage  is  done,  who  (hull  be 

■^■emioned  breadth  appointed  for  fined  therefore  be  the  faids  jufticcs 

clii^iway:  and  in  cafe  any  labour^  and  overfecrs;  rcferving  right  to  the 

ihad  ib  lying  (hall  not  be  fenced  faids  labourers  to  call  before  the  faids 

*vitt  aod  the  firft  day  of  Auguft  ju dices  any   other  for  their  relief, 

^thcB,  and  in  that  cafe,  the  faids  who  have  been  the  real  a^ors  of  the 

1^  are  hereby  authorized  and  (kaith.** 

^fM  to  caufe  poind  in  manner  ^  Gardcn{lone*s  MS.  tie.  Highways. 

"M,  the  labourers  of  the  faid  f  See  Bums,  v.  Highways,  p.  578. 

mst  4s.  Scots  for  each  cln  which  t  a6  Geo.  II,  c.  28;  27  Geo.  II,  c. 

•■•01  be  fo  fenced  after  the  faid  16 ;  Xi  Geo.  Ill,  c.  45. 
•^  *id  to  apply  the  faid^  fiocs  for 
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{ 4        confeflion  or  by  the  oath  of  one  wltners^  before  an; 

»«cuLA-^    of  peace  of  the  county,  &c.  where  the  offence  is  coo 

T10N8.       (hall  for  every  offence  forfeit  any  fum  not  exceeding 

(hall  be  committed  to  the  houfe  of  corre&ion  for  a 

not  exceeding  a  month ;  and  every  fuch  driver  ofiei 

either  of  the  faid  cafes,  may,  without  any  warranty  b 

One  luiUce.  hendcd  by  any  perfon  who  (liall  fee  fuch  offence  coo 

and  fliall  be  immediately  delivered  to  a  peace  officei 

der  to  be  conveyed  before  a  juftice  of  the  peace,  to 

One  wit-  .  ,  j«  1        f» 

ncft.  With  according  to  law. 

For  pre-         BuT,  as  it  18  better  to  prevent  than  to  punifh  fw 

ventme  ', 

danger.  dents,  there  are  many  precautionary  regulations  mad* 
view  to  the  public  fafety.  Thus  it  is  provided,  that 
driver  of  any  cart,  car,  dray,  or  waggon,  (hall  ride  a; 
fuch  carriage,  not  having  fome  other  perfon  on  fool 
Driver  not  horfeback  to  guide  the  fame,  (carts  drawn  by  one  boi 
hit  cart.  ^^  ^Y  ^^o  horfcs  a-brcaft,  and  condufted  by  fom< 
Penalty,  holding  the  reins,  excepted),  (hall  forfeit  ids.  or 
committed  to  the  houfe  of  correction  for  any  time 
ceeding  a  month,  being  convi£ted  by  his  own  confe 
the  oath  of  one  witne/sy  before  any  juftice  of  the  peac 
county  where  the  offence  has  been  committed ;  ai 
fuch  driver  may,  without  any  warrant,  be  apprehei 
any  perfon  who  (hall  fee  fuch  offence  committed,  a 
be  immediately  delivered  to  a  peace  officer,  in  ord< 
conveyed  to  a  juftice  of  the  peace,  to  be  dealt  with 
ing  to  law  **." 

In  like  manner,  "  if  any  chaife-driver  in  ScotUr 
be  found  fitting  in  his  chaife,  without  another  pc 
one  of  the  horfes  driving  the  fame,  or  if  any  carl 
or  the  driver  of  any  other  carriage,  (coaches,  chaife 
tons,  curricles,  chairs,  and  fuch  other  c-irriagcs,  wl 


k  27  Geo.  II,  c.  i6,  5  4- 


CaV.  Highways.  469 

B&allj  driven  by  a  perfon  fitting  within  or  upon  the  car-       \^ 
tapf  and   fuch  as  are  drawn  by  one  horfe  only,  or  by  mcu^v 
two  horfes  a-breaft,  and  are  conducted   by  fome   perfon  11°^  Jje^, 
Uding  the  reins  of  fuchhorfes,  excepted),  fliall  ride  up-  in.c.4j. 

00  any  fiich  carriage  (not  having  fome  perfon  on  foot  or 
tthcMieback  to  guide  the  fame)  on  any  ftreet  of  any  city  or 
MTOj  or  on  any  highway  within  fix  miles  of  Edinburgh,  or 
mr  miles  of  Giafgow,  or  two  miles  of  any  other  city,  royal 
orottgb,  &c. ;  or  if  the  driver  of  any  carriage  whatfoever,  j^^ 

1  any  ftreet  or  highway,  {hall  by  negligence  or  mifbebaviour  through 
infe  any  b^r^  or  dapiiage  to  any  perfon  or  carriage,  or  (ball  ^  ^^^^^' 
rerent  or  iptemipt  the  free  paflage  of  any  other  carriagCt 

raf  perfons  on  the  faid  highways;  or  if  any  driver  of  any 
nty  &c.  on  any  highway,  when  riding  on  his  carriage,  (liall 
ocdifmount  (fo  as  the  better  to  guide  his  horfe  or  carriage) 
then  required  by  any  perfon  apprehending  danger,  every 
Kh  driver  for  every  fuch  offence,  (liall  forfeit  a  fum  not  ex- 
ecding  los.  if  he  is  not  the  owner,  and  if  he  is  the  owner^ 
^q^eding  20s.  fterling^," 

Iris  farther  provided,  1*  that  no  driver  of  carts  or  other  Car^snotto 
vriages  (hall  drive  a-breaft,  fo  as  to  obftruiSi  the  free  pafs-  ^^  *"  '^^^ 
p  of  (Ireets  and  highways,  but  (hall  follow  one  after  an- 
(ber,  and  (ball  have  bridles  or  halters  upon  every  horfe, 
duch  bridles  upon  tbe  foremoft  horfe  0iall  (in  all  carriages 
invn  by  two  horfes)  be  tied  with  a  rope  to  the  halter  or 
ridle  of  the  horfe  behind,  and  which  rope  or  bridle  the 
rirer  ihall  have  in  his  hand ;  and  the  offender  in  the  pre- 
ifes  (hall  forfeit  not  exceeding  2os.  and  not  lefs  than  5s. 
yfing  \"   **  No  drivers  of  horfes  or  other  beads  (hall  drive  p^^^   ^ 
un  fo  as  wilfully  to  obdrud  the  free  palTage  of  his  majef-  age  not  to 
%  fubjeAs,  or  to  put  their  perfons  in  danger,  but  fliall  ^^^  ^       . 
re  them  in  a  line,  having  a  bridle  or  halter  affixed  to  tbe 

■  \2  Geo.  HI,  c.  45»  5  5«  ^  ibi^  §  6, 
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head  of  each  horfe  or  bead ;  and  the  driver  or  own 
cart  or  other  carriage  fliall  not  be  permitted  to  leave 
on  any  ftreet  or  highway  after  the  horfes  have  been  ^ 
except  during  the  time  the  fame  (hall  be  loading  or 
ing ;  nor  ftiall  it  be  allowable  to  any  perfon  to  leai 
lime,  timber,  rubfoifli,  dead  horfes,  or  other  animals, 
nuifances,  upon  the  (Ireets  and  highways,  fo  as  to  c 
free  pafTage;  and  every  perfon  ofiending  in  the  ; 
fhall  forfeit  not  exceeding  20s.  and  not  lefs  than  58 
for  each  offence  *^.**  "  The  driver  of  every  fuch  loac 
or  other  beads  of  burden,  and  the  driver  of  every  < 
or  the  like  carriage,  and  every  coach,  &c.  and  fuch 
riage,  (hall  be  obliged  on  meeting  another  loaded 
carriage,  to  make  way  by  holding  to  his  own  left 
to  the  mar  fide  :  and  every  perfon  offending  in  the 
(ball  forfeit  not  exceeding  aps*  and  not  Irfs  than 
lingd." 


Mafter'f 
xutmc. 


Pccalfy. 


And  farther,  it  is  provided  by  the  fame  ilatute^  • 
fon  (hall  drive  any  cart,  car,  with  or  without  ledgei 
waggon,  fledge,  or  dray,  upon  the  high-roads  or  1 
Scotland,  unlefs  the  mafter  or  owner  of  fuch  cart,  i 
place  upon  fome  confpicuous  part  thereof^  the  nam 
owner  and  his  place  of  refidence,  or  of  the  houfe 
where  the  owners  generally  employ  fuch  carriage, 
ent  colours  from  the  body  of  fuch  carriage ;  and 
numbers,  where  more  carts,  &c.  than  one  belon 
fame  perfon,  in  order  that  the  driver  may  the  more 
convicted  of  any  mi(behaviour  committed  by  him  * 
any  perfon  (Iiall  drive  fuch  carriages  upon  any  fuch 
ftreets,  not  having  the  name,  place,  and  number,  ; 
faid,  placed  in  fome  confpicuous  part  of  the  fame, 
forfeit  a  fum  not  exceeding  aos.  and  not  lefs  than 


c  Ibid.  §  7. 


d  Ibid.  §  8. 


«  Ibid,  f  I. 
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if  ior  each  ofience  ^!*    ^  If  the  property  of  fuch  carriages      $  4- 
Mfe  akered,  the  fucceeding  owners  fhall,  within  14  days  reglla- 
Ar  chev  ihall  become  owners  and  ihall  have  ufed  the  f^mc,  ^  "''"' 

^^      _    f  '  —12  GEO. 

names  and  refidence  of  the  former  owners,  and  ui»c45. 
to  be  taken  offi  and  their  own  name  and  place  of 
and  a  new  number  to  be  placed,  in  manner  fore- 
Ui^  upon  fuch  carriage ;  and  every  pcrfon  omitting  to  do  Jurirdic<* 
Id  frme  fhaU  forfeit  20s.  and  not  lefs  than  5s.  fterling  <."  ^ 
'If  any  perfon  (hali  place  a  falfe  name  oi;  place  of  refidence 
fon  his  carriages  he  ihall  forfeit  a  fum  not  exceeding  40s. 
biiiig^'' 

f  Aid.  {  S*  fences  committed,  miy,  by  this  ad, 

t  IbkL  \  3«  withou;  any  other  warrant,  fcize  and 

%  Ibsd.  \  4.    Proieciitions  againft  detain  the  hcrfcd,  carts,  &c  till  fen- 

farfen  pnniihable  by  this  l%  Geo.  tence   fhall   be   pronounced    by   the 

I,  c.  45,    may  be  broaght    ftm-  jodge ;  and  in  csfe  the  penalties  (hall 

uiky  before   the  (heriff,   or    any  noi  be  paid,  or  fccuricy  found  for  the 

ftce  of  peace  tvhere  the  offence  fame,  within  24  hours  after  con  virion 

■Q  be  commicied,  or  before  any  of  and  fcntcncc,  then   the  judge  (hali 

ie  Bigiftraces  of  cities  or  boroughs  iffue  his  warrant  to  a  cunflable  to 

iffracct  have  been  committed  caufe  fale  be  made  of  the  fuhjefia 

tbeir  jt-riididion,  or  before  retained,  in   cafe   the  i'ame  be  the 

judge  competent;  and  judg-  property  of  the  offender,  for  railing 

ikali  be  given  againft  the  of-  the  money  forfeited,  rendering  the 

upon  confeflion,  or  upon  oath  overplus,  after  dedui^ing  charges  of 

faewitiiela.     f  9.  fale,  and  t}ie  cxpence  of  keeping  the 

k  in  the  ntgXtdtM  and   ofieaces  fubjea,  brth  which  fliall  be  deter- 

MdftaUe  by  this  ad,  any  perfon  mined  by  the  judge   before  whoni 

Ipfeved,  and  intending  to  fue  for  the  offenders  are  conviAed ;  and  if 

bpenkies  upon  the  authority  of  the   fabje6b   is  nor   the  property  of 

badi,  without  any  other  warrant,  fuch  offender,  the  fame  ihall  be  re- 

iy apprehend  the  offender,  and  ei-  turned  to  the  owner;  and  the  judge, 

ft  OBvey  him  by  the  affiftance  of  jn  cafe  the  fine  fhall  not  be  inlUntly 

If  peKe>«fficer,  or  other  perfon,  paid,  or  fccurity  given,  may  commit 

fat  any  juftice  or  other   judge  the  offender  to  gaol  until  paid,  or 

who   it  required,  upon  fccurity  fourd  for  the  fame,  or  until 

of  the  offender,  by  con-  the  expiration  of  two  months  after 

Sm  or  oath  of  one  witnefs,  to  deal  commitment.    $  11. 
h  biiB  as  before  dlreded ;  and  any        If  any  perfon  charged  with  offences 

(bo  wlio  fluJI  fee  any  of  the  of«  agaiaft  this  ad  (hall,  upon  the  fei2<* 
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oinkIal        And,  on  the  narrative  that  it  had  become  "  a  comma 

micoLA-     prafticc  to  get  materials  out  of  commons,  heaths,  and  wil 

grounds,  for  the  repairs  of  the  highways  of  this  kingdos 

'^nd  for  other  purpofes,  and  to  leave  the  pits  and  boles  then 

by  occasioned  open  and  dangerous,' ■  the  ftatute  26  Geo.  i 

c.  28,  ena£ls,  ^*  if  any  perfon,  by  reafon  of  getting  anjn 

>     terials  for  repairing  any  highway,  or  other  purpofe^  fti 

make  any  pit  or  hole  in  any  common,  heath,  or  wafte  gioui 

he  fliall  forthwith  p^ufe  the  fame  to  be  fenced  off  during  d 

pit! made    time  it  ihall  he  open;  and  (hall,  within  14  days  after di| 

ivay.*^  *^  *  ^"g  f^^  f"ch  materials,  caufe  the  pit  to  be  filled  up,  ilflfi 

down,  or  fenced  ofF,  and  fo  continued ;  and  on  negleft  fol 

fill  up,  &c.  ^ny  juftice  may  order  fuch  perfon  to  fill  up,  fti 

or  to  repair  fuch  fence  from  time  to  time :  and  in  cafe  fii^ 

perfon  (hall  refufe,  or  neglef^  to  comply  with  fuch  ordoi 

pnc  jufticc.  10  days  after  the  receipt  thereof,  or  the  fame  b<;ing  left] 

his  abode ;  on  due  proof  by  oath  before  any  jufticc,  of  A 

offence,  of  the  fervice  of  the  order,  and  of  the  negleft,  (be 

perfon  (hall  forfeit  a  fum  not  exceeding  lol.  nor  lefii  lb 

4cs.  to  be  applied  in  filling  up,  (loping  down,  or  fencing  tk 

faid  hole,  and  towards  the  repair  of  the  roads  in  the  pbd 

vrc  of  their  perfoDs  or  property,  or  tbi(  a^  (h^ill  be,  one  half  to  the  ii 

the  property  of  etherc  under  their  former,  and  the  other  to  the  tsXidk 

care,  rcfi^,  abufe,  or  maltreat,  any  of  the  Und-ux,  to  be  accosoMl  I 

perfon  whatfoever;  or  if  any  perfon  as  part  of  t]ie  funds  for  the  detett 

{hall  aid  them  in  fo  doing,  he  (hull  and  punifhment  of  Tagracts  isflQ) 

forfeit   205.  for  every  offence;    the  land.     {  13. 

offences  to  be  proved,  and  judgment  No  profecution  ihall    lie  ifSl 

to  proceed  thereupon,   in  the  fame  any  perfon    unlefs    brought  vn 

way  at  before   provided   for   in  the  three  months;    and  in  all  afi>| 

cafe  of  the  other  offences  againft  this  appeal  ihall  lie  to  the  next  ^mli 

a^.     {  II*  fc  {lions  of  the  peace  for  thecoHj 

Perfons  apprehended  for  offences,  whofe  determination  (hall  bs  l| 

and  refufmg  to  difcover  their  names  $  14- 

and  places  of  abode  to  any  judge,  Nothing  herein  fliftU  limit  er  d 

ihall  be  committed  until  they  do  fo.  away  the  jurifdi^ioDtapriYikfi^t 

^12.  inununities,  of  anv  of  the  QQtli 

The  fines  and  forfeitures  arifing  by  royal  boroughs  Id  ScVtltod.'  }  ij 
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ik  juftice  fliall  direA :  the  faid  forfeiture  to  be  levied  by      ^  ^ 
bdf  and  tale  of  the  ofiender's  goods,  rendenng  the  over-  rxoola- 
I  to  the  owner)  after  deducing  the  charges  of  the  dif- 


TIOMg. 


*  > 
I. 


STATUTE 
ABOUK 


\  For  repairing  the  roads  die  juftices  and  commiflioners      {5- 
ipplj  are  cntmfted  with  the  charge  of  the  ftatute  labour  ^  | 
if,  the  calling  out  the  tenants,  cottars,  and  houfeholders,  — ^"p  ^ 
g  audumzed  to  give  order  as  *^  they  (hall  fee  mod  con> 
en^  and  with  leaft  grief  tor  the  fubje£t  for  mending  all 
.ways  and  paflages  to  or  from  any  market  town,  or  fea- 
within  the  (hire  *." 

T  die  a£k  1669,  c.  x6,  the  juftices  were  required  <<  to 
rene  all  tenants  and  cottars,  and  their  fervants,  who 
bDhacfein  Tcadinefs  horfes,  carts,  fledgel,  fpades,  (hovels, 
0S|  mittockSf  and  fuch  other  inftruments  as  (hall  be  re« 
prL 

ru  a£^  1670,  c.  9,  allowed  the  juftices  to  compound, 
Main  drcumftances,  with  the  perfons  liable  in  the  ftatute 
i. 

Br  die  flat  5  Geo.  I,  c-  30,  $  3,  the  juftices  and  the  com- 

Eooeia  of  fupply  were  ordained  ^^  to  convene  the  tenants, 

(ail  and  other  labouring  men,  within  their  bounds,  for  the 

ttnng  of -the  highways*    This  includes  the  whole  inhabit- 

•  within  the  county  ** ;  even  inhabitants  of  royal  boroughs,  Inhabitantf 

omen,  boatmen  on  the  ferry <^,  tradcfmcn  and  artificers^,  boroughi, 

1C17,  c.  8.  Coti.  de  Privllegils  Domus  Auguflx, 

If  the  ancient  common  Uw  of  &c.) 

hady  no  pcrfon  wat  eiempted  ^  a4ch  July  1750,  Hamilton  againft 

i  tkk  bordeo,  which  made  part  town  of  Kirkcaldy,  Falconer. 

MttiJUmi*    (itt  Blackft.  d  nth  June  1758,  truaeet  of  Glaf- 

557.)    So  alio  the  Roman  gow  turnpike  ag^ainft  inhabitants  ot 

ttimm  Swims  Urn  UudahUi  Paifley.    Did.  Vol  ir»  p.  201. 
4frHiMMt,      (Lib.  iv, 

V.  //.  H  h 


is- 
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and  other  inhabitants  in  general ' ;  but  faifori  wbo  nakl 
coafting  voyages,  or  to  foreign  parts,  were  found  oot  toil 
liable  ^  nor'  colliers,  gatefmen,  winle^mea^  and  vaterM 
employed  in  coalworks  '. 


HeHiors.  Heritors  are  not  fubjeded  by  the  a£l  1669,  c^  i(ff  i| 
any  part  of  the  burden,  unlefs  (o  far  as  may  be  fiooefikf  |(^ 
fuppiying  the  deficiency  in  the  ftsitutc  labour*. 


4 


«  In  the  caTe  •f  Paifley  the  dc^ 
cifion  was,—**  That  the  whole  inha- 
bitants of  the  town  of  Pail)ej  may 
be  called  out  to  repair  the  high-roads 
in  time  coming."  In  a  reclaiming 
petition,  a  general  exemptiop  of  ali 
the  inhabitants  within  the  borongh 
was  not  iniifted  for,,  but  only  in  fa* 
vour  of  merchants,  artificers,  tAdcU 
tntn,  as  alfo  peers,  judges,  clergy^ 
men,  women,  &p.  none  of  whom 
could  come  under  the  defcription  of 
labouring  men,  tenants,  cottars,  or 
their  fcrvants :  **  The  lords  adhered, 
and  refufed  the  petition,  referring  to 
the  inhabitants  or  any  clafs  of  them 
who  (hall  think  theinfelves  aggrieved, 
to  apply  for  rcdrcfs  as  accords.'*  xith 
Jan.  X758.    Did.  V.  iv,  p.  loi. 

f  a4th  July  1750,  Hamilton  againft 
the  inhabitants  of  Kirkcaldy.  Fal- 
coner. 

S  7th  March  1755,  earl  of  JEglia- 
ton  againib  the  juilices  of  peace  for 
the  county  of  Ayr.  Di€L  V.  iv,  aof. 
The  argument  ufed  was  not  on- 
ly that  thofe  people  were  ^cri^i 
gleb^t  and  by  z  pari  Cha.  II,  fefl*.  x, 
a  A  36,  obliged  to  work  all  the  fix 
days  of  the  week,  except  at  Chrifi- 
mas}  but  alfo,  that  were  coaliiers 
diverted  from  their  proper  work  for 
fix  days  yearly,  irreparable  damage 


might  enfue  to  tUr  |p|f|iicr^ 
latter  reafon  nay  ficoa  tP  j 
exemption  even  yet,  xf  not  iii 
at   leaft   partially,   n 
the  alteration  that  has  fioce 
place  in  their  «ondkinp. 

b  «  And  becaufc  tl^.w^  4^' 
inhabitants  within  thi; 
will  not  be  able  foftdeotly  tOf 
the  highway!  aai  «dieDi 
therefore  his  majellj  with 
^nfent  of  the  hid  dlatei,  doll 
by  aathorize  and  rei|iiire  the 
freeholders  aad  herkon  df  the 
ihifset,  to  coovene  at  tiM 
head  boroughs,  the  bad.  firft 
of  June  yearly,  and  to  caDftrM 
count  from  the  jufiices  of  pci9 
what  IS  needfbl  brtlie 
the  highways   and  othen 
and  what  chargea  and 
requifite  fqr  promovi^g  theitt( 
for  making  or  repairing  brJ^B^ 
ferries  where  thej.  Aall  be 
needful,  and  accordiqgiy  fm 
heritors  of  the  Cud  ftire, 
bending  the  heritors  «f  the 
lands  therein,  in  what  fluJl  bi  liaf 
neceflary  for  the  efied  Uia6o^^ 
exceeding  xot^  Scota  npon  CKh  lA 
of  valued  rent  in  one  jear,  idUbk ; 
to  be  npUfted  bj  the  iaid  jdiinbV. 
whom  ;bc/  ihaU  appoint,  bf  P^^r 
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2&  i66^  c.  i6|  appoints  the  fhenff,  one  of  his  de-      $  5- 
aftices  of  peace,  or  fuch  of  them  to  whom  particular  labour 
'  the  highways  fliall  be  committed,  to  call  tenants,  —**'»<>  ^ 
and  diehr  fervants,  **  by  public  intimation  at  the 
iifcs  oa  die  Sabbath-day,  immediately  after  the  firft  Nature  and 
or  any  other  way  that  they  Ihall  think  fit,  to  have  in  "^«"'  °^ 
Sy  horfes,  carts,  ^eds,  fpades,  (hovels,  picks,  mattocks,  labour. 
I  odier  inftrumeots  as  fhall  be  required,  for  repairing 
lids  hi^wayes,  and  to  convecn  at  fuch  places  thereof  1"^"^^*°"- 
ball  be  required,  and  in  fuch  proportion,  and  with  fuch 
e,  as  the  faids  juftices  or.  overfeers  (hall  appoint,  and 
the  moft  equal  and  proportionable  way,  as  the  faids 
and  orerfeers  will  be  anfwerable:    with  power  to 
defign  fuch  of  the  faids  perfons  as  they  find  to  be 
Ifnl,  to  attend  and  dire£):  the  re(^  and  to  appoint 
wages  for  their  attendance." 

c  who  have  carts  and  horfes  are  bound  to  bring  them,  cart«  and 

0  give  their  perfonal  labour  only,  with  fuch  inftru-  J^or^c*. 

1  the  a£^  requires,  or  otherwife  as  the  truftees  may 
opcr.  Neither  have  the  ftatutes  afcertained  the  num-  menu.' 
arriages  to  be  performed  by  each  tenant  according  to 

nt  of  lus  farm  or  otherwife  j  all  this  is  intruded  to 
petien  of  the  juftkes. 

pcrfoni  liable  mud  be  convened,  three  days  before  the  Scafonof 
[uoe,  not  bemg  in  feed  time  ;  and  three  days  after  ^  *  ^^^'^' 
yearly,  until  the  highways,  bridges,  &c«  be  fufllciently 
K  This  regulation,  though  chiefly  calculated  for 
venlency  of  the  country  labourersi  yet  applies  to 
Uy  who  are  liable  to  be  called  out.  This  a£l  of  5 
ib  far  repeals  former  a£is,  as  to  limit  the  time  for 

ii/  and  employed  for  the    faid  heritors  at  the  next  Mlchealmai 
id,  aod  of  which  they  fliall    head  court  yearly.'* 
to  give  an  account  to  the       l  5  Geo.  I,  c.  30,  {  3. 
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i  ^'       calling  out  people  liable  to  work  before  hanreft^  that  it  (hooM 
be  before  the  end  of  June  *. 


«TAT 
LAiOUR 
WHEKI. 


The  zSt  1669,  c.  16,  ordains  the  perfons  liable  m 
f Ucet.  ftatute  labour  *'  to  convene  at  fuch  places  as  (hall  be  reqmCF 
edy  and  in  fuch  proportion  and  with  f uch  f umitore  at  Ai 
faid  juftices  or  ovcrfeers  (hall  appoint^  and  that  in  the  fliol 
equal  and  proportionable  way,  as  the  faid  juftices  and  oii» 
feers  will  be  anfwerable/'  The  ftatute  5  Geo.  I,  c-  30|ii|l. 
^^  on  fuch  days^  and  at  fuch  places^  as  the  conimi(&oiieis« 
their  officers  (hall  appoint  '.'*  ,  " ' 


k  Dec.  17, 1760,  Walker  and  Herd 
9g.  Thomfoiu.  The  juflices  of  peace 
of  Kincardine  having  warned  the  te- 
nants and  labourers  fb  come  out  to 
perform  the  ftatute  wprk  xipen  the 
15th,  16th,  and  17th  daysof  Auguft, 
qnd  granted  warrant  for  poindiqg 
the  effeds  of  the  deficient,  to  the 
extent  of  the  compofit ion  -  money ; 
which  was  accordingly  executed ;  the 
tenants  whofe  goods  were  poinded, 
brought  an  adion  for  reftitution,  and 
for  damages  and  ezpences,  againft 
the  juftices,  on  the  ground  of  their 
being  called  out  in  time  of  harveft, 
contrary  to  the  zGt  $  Geo.  I,  which 
limits  the  term  for  callipg  tfiem  ouf, 
to  be  before  the  laft  day  of  June* 
The  juftices  infifted  chiefly,  that  the 
ftatute  was  in  non-obfervance,  ^nd 
that  harvest  was  not  actually  begun, 
although  the  purfuers  had  cut  fome 
green  com  to  give  a  pretence  for 
their  pica.  The  court  of  fefllon  de- 
cided, that  the  warrant  granted  for 
poinding  was  illtgal,  as  the  tenants 
were  not  fummoned  within  the  time 
limited  by  the  ftatute;  and  that 
the  juftices  were  liable  in  reftitu- 


tion  of  the  goodt,  and  in 
of  procefi.  Of  courfie,  it  is  a  f» 
petual  law  with  regard  totheeAv 
claufe  alfo,  the  time  of  exidSH 
the  work  after  hanreft.  The  m 
1669,  c  16,  had  provided  "  thttdK 
puqiber  of  daya  do  not  eiceed  fl 
days  for  man  and  borfe  yei^  A 
the  firft  three  years,  and  km  M 
yearly  thereafter,  and  that  dief « 
only  betwixt  the  bear-ieed  ffl^^ 
and  hay  time  or  hanreft 
And  the  ftatute  1670,  cy,  span  I 
eonfideration  that  the  time 
by  It  for  working  at  h^lMfll 
limited  betwixt  feed  tine  and  l^i 
veft,  and  that  it  will  1^  men  d^ 
venicnt  to  work  ft,  and  repair  M 
ral  highways  at  other  feiCuis  ef  ■ 
year,  empowers,  upon  thataccHl 
the  flierifts  and  juftieea  to  n^MMll 
■  perfons  liable  to  work  at  and  iiji|| 
highways,  bridges  and  ierffk%  i 
convene  for  the  nnmber  eldafi  V 
are  liable, at  anytime  or  feaUi  rfj 
fiiall  appear  moft  convcnieBl»  fc 
time  and  harveft  excepted. 

1  Juftices  of  peace  and  comadh 
ers  of  fopply  for  the  conntj  cC  iK 
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Pbisons  who  Htc  at  fuch  a  diftancc,  that  they  cannot  go      S  5* 
dietom  in  the  (ame  day  and  do  a  day's  work^  cannot  be  labour 
led  out  under  any  higher  penalty  than  that  fpecified  by  aft  — wheee, 
fOf  cp".    The  aft  direfts^  "  where  the  ways  He  at.^.     .. 
It  diftance  from  thofe  who  are  liable  to  repair  the  fame,  in^  at  a 
k  (ball  be  leifome  to  the  faid  juftices  and  o?erfeers  to 
ence  with  thofe  perfons  who  live  at  fuch  a  diftance,  they 
ng  68.  yeariy  for  ilk  man,  and  lis.  for  ilk  horfe,  which 
It  to  have  been  employed  in  the  faid  work.^'  This  is  the 
eioeption.  Every  other  peribn  muft  perform  his  ftatute 
BTf  or  pay  is.  6d.  for  every  day's  failure,  unlefs  he  fend 
m  to  work  for  him  '^^ 


ine 
di3ance4 


Tiei. 


iTUEMT  of  the  penalties  may  be  enforced  by  diftrefs  and  — pbhal. 
ding®. 

wpmft  the  tenanta  of  Colding-  pay,  at  not  being  bound  to  perfohzi 

I  4tli  Jan.  1757.    In  this  cafe,  fix  dayi  labour  on  diftant  roadt,  nor 

complained  that  the  road  to  pay  any  compofition  for  it,  th^ 

called  out  to  repair  lay  at  a  court  of  feflion  refufed  their  bill  of 

:» while  nearer  roads  lay  fufpcndon.    15th  Feb.  1754,  vifcount 

■Ired.  The  court  of  feflion  decid-  Arbuthnot  againft  the  jufticei  of  peace 

ikat  the  jniUcea  of  peace  and  of  Kincardinefhire.     Fac.  Col 

of  fopply  have  a  dif-  ^  5  Geo.  I,  c.30,  {4. 

power  to  determine  what  The  diredioa    of  the    z6t  1669 

I  ftall  be  SrH  repaired,  and  to  was,  *<  providing  that  the  days  they 

t the  ikire  into  difiri^  are  required    to  work  do  not  ex* 

lAJao.1757,  jaUicei,  &c.ofthe  ceed  the   number   of   (ix    days  for 

yof  Berwick  againfl  tcbancs  of  man  and  horfe  yearly  for  the  firfE 

igham.    Fac.  Col.  three  years,  and  four  days  yearly 

;  Geow  I.  c.  50,  {  3.    In  one  cafe,  thereafter,  and  that  they  be  only  be- 

iiioefofpcacewerefandionedin  twixt  the  beer -feed  yearly,  and  hay- 

f  Jda  thiD  the  ftatutory  penalty,  time   or    harveH    thereafter :    with 

lAioea  of  peace  had  made  an  or-  power  to  the  falds  juftices  or  over- 

tt  die  fix  days  labour  ihould,  in  fecrs  to  poind  the  readieil  goods  of 

§t  place,  be  applied  in  the  re-  the  abfents,  for  aos.  Scots  money  fot 

p  of  one  highway,  and  allowed  the  abfence  of  ilk  man  daily,  and  301. 

prfiff*^  for  thofe  who  lived  at  for  the  man  and  horfe,  without  far- 

B^,  below  the  rate  of  the  legal  (her  folemnity  but  appriiing  the  fame 

Some  havtBg  rediicd  to  upon  the  ground  of  the  land,  aa4 
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i  ^'  The  zQ:  1670,  c.  9,  ordains  the  69.  yeariy  for  every  maOf 

and  I  as.  for  every  horfe^  which  ought  to  have  been  empbyei 
in  the  laid  work,  to  be  expended  at  the  fight  of  the  finl 
iheriffand  jullices,  en  workmen  to  work  in  place  oiAA 
Application  who  live  at  fuch  di(tances»  in  manner  fore(aid.  And  5  Gcib 

pcnaUks.  '» ^'  3®»  §  7>  C"^^8>  '^^  "  ^^^  penalties  in  this  afl:,  (other  Aa 
fuch  as  {hall  be  incurred  by  the  tenantSi  &c)  fliaU  be  krifll 
by  fentence  of  the  juftices,  and  commiffioners  of  fupply,  m 
any  five  of  them ;  and  the  expence  of  the  profecotioa  lUI 
be  defrayed  by  the  {hires  and  {lewardries,  at  the  fuit  oiUk 
furveyors  *,  and  fuch  penalties  {hall  be  applied  for  xcpag^ 
fuch  highwaysi  &c«  as  the  juftices  or  oommiflioners  o(  &p 
ply  {hall  appoint ;  and  in  de(ault  of  fuch  appointment  ftl 
repairing  fuch  highwayeSy  &c»  as  the  lords  of  juftkiasjfil 
their  circuits  {hall  appoint  p." 

therewith  to  hire  others  in  place  of  the  meetixig,  or  thofe  aAiii^  hII 

the  ahfcnts ;  and  in  cafe  the  faxds  ah-  their  authority,  and  to  empower il 

fentf  (hall  have  no  poindable  goods,  committee  to  draw  upon  the  obIbA^ 

to  puniih  them  in  their  perfons  as  of  fupply  for  the  oecefiry  hmfjk 

they  (hall  fee  caufe.**  be  paid  out  of  the  highway  aadU^I 

P  The  juftices  of  Berwickfliire  and  money  in  his  hands.'*  In  conftfMiaf 

commiffioners  of  fupply,  at  two  gen-  of  this  refolution,  the  expaearf/f 

eral  meetings,  as  juftices  of  peace  and  law-fuit  againft  fone  of  the  lohA" 

commifiioners  of  fupply  had  ordered,  ants  of  the  county,  who  had  ifUl 

that  two  highways  in   the  county  to  comply  with  the  orderi  ef  ih^ 

jhould  be  repaired  in  preference  to  commiflioners  of  fupply,  wis  fiilll 

the  reft,  and  had  fixed  a  conipofiiion  the  collci&or,  and  this  payment  V> 

to  be  paid  in  money,  in  cafe  the  la-  approved  of  unanimoufly  in  ai  A^ 

bouring  men  ftiould  fail  to  attend  at  meeting  of  the  commiffiaiiei|»  tt 

the  reparation  of   thefe  highways,  purfuerswha  had  been  aterlelojM 

and  becaufe  they  fufpe^d  thatfome  whole  proceedings,  executed  tte 

oppofition  would  be  made  to  the  pro-  mons  of   declarator  aod  KpdiriM 

ceedings,  had  come  to  the  following  againft  the  commiiliooen,  oC  lli  til 

refolution :  **  To  empower  a  commit-  lowing  purport :  **  Thmt  the  ci|Wi 

tec  to  name  one  or  more  proper  ing  the  highway  and  bridge  flMV 

agents  at  Edinburgh  for  defending  in  a  law-fuit  was  illegal;  and  dl 

aod  difcufling  any  bills  of  advocation  the  defenders  conjoD^lj  and  fei 

or  fufpcnfion  that  might  happen  to  rally  ought  to  be  decerned  to  nfii 

be  oilcred  againft  the  proceedings  of  to  the  coUcdor  th^  tottSui  M^ 
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mpike  ftatutes  being  each  an  entire  code,  refpef):-      f  4* 
itacolar  county  for  which  it  is  madci  and  diflering  statutki. 
mother  according  to  the  inclinations,  knoipledge^ 
or  accuracy  of  the  perfons  under  whofe  dire£lion 
rfjpediively  applied  for,  do  not  fall  to  be  here  ex- 
Their  -  claufes  are  to  be  interpreter!  according  to 
inciples  of  law;  and  the  conftru£iion  of  fuch  of 
tare  occafioned  any  general  queftions,  touching^ 
de,  the  review  of  the  fupreme  courts,  has  been 
sen  notice  of.     Here,  therefore,  it  is  only  ncceiTary 
I  (bch  general  regulations  as  are  contained  in  pub- 
if  ^Kgatory  throughout  the  whole  country ;  and 
erefore,  muft  regulate  the  conduA  of  all  truftees 
h  turnpike  ^Cts^  as  contain  no  fpecial  exception 
trary.     In  mod  of  the  turnpike  a£ls,  it  is  fpecially 
1  what  qualification  is  neceflary  to  zCt  as  truftee ; 
neral  ftatute,  25  Geo.  Ill,  c.  82,  provides, "  that  all  QoalificM 
1%  of  the  truftees,  for  the  care  of  turnpike-roads,  ^^^ 
{8  where  any  pcrfon  has  a£led  as  a  truftee,  with- 
regularly  appointed,  (hall  be  valid  \  and  he  fhall 
ble  to  any  profccution  on  that  account,  if,  at  the 
£Ung,  he  had  an  eftate  fufficient  to  qualify  himi 
aken  the  oath  required^'' 


[EE,  the  general  ftatute  18  Geo.  Ill,  c.  63,  j  i.  Notice  of 
"  that  where  the  truftees  appointed  by  any  a£ls  ^^^  P^?*^* 
repairing  turnpike-roads,  ftiall  not  have  met  on  the 
tinted  for  their  firft  meeting,  &c.  it  (hall  be  lawful 
fe  of  the  faid  truftees  to  caufe  notice  to  be  affixed 
r  turnpike  gates  erefled  on  fuch  roads ;  or  if  there 
10  turnpike  gates,  to  caufe  the  like  notice  to  be  af« 
(bme  confpicuous  place,  in  one  of  the  neighbouring 

id  to  employ  the  fime  as  Robert  Pringle  of  Stitchell  and  orher 

*A%**    The  court  decided  juilices  of  peace  and  commiifioners  of 

ocf  was  properly  applied,  fupply  in  Berwickihtrc.    Fac.  CoU« 
757,  Chaiterls  agiioft  fir 

Hh4 


480  Rural  Polity.  Boo&n 

rvKKviKL  ^^^^^^  towns,  and  alfo  to  be  pubtifbed  in  fome  newfpapa 
STATUTES,  circulated  in  that  part  of  the  countr)r»  at  lead  90  daji  !»• 
fore  thq^intended  meeting ;  and  the  faid  truftees,  when  mttf 
are  hereby  empowered  to  carry  fuch  a£l8  into  executioa.* 

• 

In  like  manner,  the  ftatute  32  Geo.  II,  c.  15,  contaioii 

great  number  of  general  regulations.    Thus  it  is  prcmki'i 

More  than  that  all  Carriage^  drawn  by  more  than  four  horfes,  or  oditf 

lourhorfes.  ^^^j^^  ^f  draught,  (hall  pay  5s.  of  addition;!!  toUforeadi 

horfe  or  other  bead.  And  farther,  it  is  provided,  that  ^M 
waggon  or  other  carriage  (hall  be  drawn  by  more  than  c^ 
horfes,  or  other  beads  of  draught,  upon  any  turnpike  tod 
in  Scotland,  on  pain  of  forfeiting  5I.  derling  for  e?eryfiKb 
ofience  y  one  half  to  the  informer,  and  the  other  half  to  b 
applied  to  repairing  the  road  where  the  oflFence  is  committd^ 
More  than  as  the  truftecs  (hall  appoint ;"  but  with  this  exception,  ^'dat 
^'f  ^  nothing  in  this  a£t  (hall  extend  to  redraki  the  owner  of  flf 
carriage,  or  his  fcrvants,  drawing  with  as  many  horfes  or 
beads  of  draught  as  diall  be  necefiary  for  drawing  up  tff 
deep  hil],  as  the  truftees  within  their  refpe£live  diftrifil 

Exccptioni  ^^^^^  ^^^^  '^^^P  ^^^5  ^*^  ^^^^  dire£l ;  a  copy  of  which  4i* 
re£lion,  under  the  hand  of  the  clerk  of  the  trudees,  (hall  U 
kept  by  the  perfon  empowered  to  levy  the  tolls  at  the  t0&> 
gate  next  to  fuch  hills  ^  and  (hall,  without  fee,  be  made 
patent  to  the  owners  of  fuch  carriages  palling  the  roid/flit 
their  fervants  ;'^  and  excepting  thofe  carriages  whereof  dii 
fellies  of  the  wheels  are  nine  inches  broad  ^;  carriages  CO* 
ployed  in  carrying  one  tree  or  piece  of  timber,  one  dackHr 
block  of  marble,  or  any  machine  in  one  piece,  which  caniPl 
be  drawn  by  fewer  than  four  horfes^ ;  waggons,  &c.  drawft 
by  oxen  or  neat  cattle  only,  or  along  with  two  horfeS|  aad 
no  moi^*^;  excepting  alfo  coaches,  ehaifes^  marine^  coadb^ 
chariot,  landau,  berlin,  chaife,  chair,  or  calafli. 

>  { I.  b  §  4.  c  Ibid.  d  Ibid.  e  ibciL 
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FaTHBBy  the  trafteesi  or  any  five  of  them,  under  the  ruluiiKw 
mi  tnmpike  a£b,  are  authorized,  by  a  writing  under  statvtbs. 
ir  hinds,  to  order  the  fellies  of  the  wheels  of  all  waggons 
I  other  carriages,  which  ought  to  be  of  the  breadth  before 
sOed,  to  be  meafured  at  any  turnpike  upon  any  part  of 
h^hway  upon  which  fuch  carriage  travels  \    **  If  any  Meafurii^ 
En  fliall  attempt  to  prevent  the  meafuring  the  fellies  of  ^  ^^^ 
i  wheds,  or  ufe  any  violence  to  any  perfon  employed  in 
I  meafuring,  every  perfon  fo  ofiendbg,  and  convidied 
xe  the  truftees,  or  five  of  them,  upon  the  oath  of  one 
neb,  ihall  forfeit  jU  fterling ;  one  half  to  the  informer^ 
.  die  odicr  half  to  be  applied  to  repairing  fuch  part  of  the 
1  as  the  truftees  ihall  appoint  '."* 


t 

I 


kND  farther,  for  preventing  evafions,  it  is  provided,  that 
f  any  perfon  (hall  take  off  any  horfc  or  other  bcaft  of  Evading 
Bght  finom  any  carriage,  at  or  before  the  fame  (hall  come 
my  turnpike,  with  intent  to  avoid  paying  the  additional 
I  every  perfon  fo  offending,  and  convi^ed  before  the  fi^id 
kes,  or  five  o(  them,  upon  the  oath  of  one  witnefs,  (hall 
Eut  aos.  fterling;  one  half  to  the  informer,  and  the  other 
[to  be  applied  to  repairing  fuch  part  of  the  road  as  the 
lees  ihall  appoint  <•" 

4ISTLT,  it  is  direded,  that  "  all  tolls  and  forfeitures  by 

"  In  die  it  ihall  appear  to  the        f  (  ii. 

•  j^pointed  to  meafure  the  laid        S  ^21.    And  by  {   3,  <<  Everj 

li^  that  the  fellies  of  the  wheels  perfoo   who   ihall  drive  any  wag- 

or%iiiallyof  thehreadthof  nine  gon,    &c   upon   any  part  of  any 

c  iachet  refpedively,   and   by  turnpike    road,    with   more   horiet 

'9g  hare  bom  reduced  to  lefs  than  fuch  carrtajg^e  ihall  on  the  lame 

t^  It  ihall  be  lawful  for  fuch  day  pafs  through  any  turnpike  bar 

ge  to  cravel  upon  any  turnpike  with^  ihall  be  deemed  to  have  taken   • 

fo  ss  the  felUef  of  all  the  wheels  off  the  faid  horfes  with  intent  to 

lively  be  not  diminilhcd  more  avoid  paying  the  additional  toU'* 
oe  inf  h  of  the  full  breadth  re* 
hj  thU  ad.'* 
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{  5-  thia  ad  impofed,  if  nor  od^rwife  diredeJ,  ikaN  be  kiied 
ItItwt"  ^Y  <l*ftrcfe  ®f  ^  offender's  goods,  by  warraot  of  any  two 
jufttces  of  peace  for  the  county  or  place  wheiv  the  offisace 
is  committed  ;•  and  die  peribns  diftraining  are  tc^  fell  die 
goocis  diftrained,  and  return  the  overplus  moneyi  if  tfjfj 
upon  demand,  to  the  owners,  after  fuch  tolls  or  ferfettm^ 
AppeaL  with  the  charges  of  diftrefs,  are  dedufled  and  paid.  If  ai| 
perfon  think  himfelf  aggrieved  by  any  order  of  die  tniAea 
or  juftices,  it  (hail  be  lawful  for  him  to  appeal  to  the  jaftkfl 
of  peace  for  the  comity  or  place  where  the  eauib  of  appii 
arifes,  in  their  general  quarter-feffions,  whaare  to  deteraii 
the  matter  in  difpute,  and  whofe  order  dicrein  fiiall  be  tsd 
If  any  aflion  be  brought  againft  any  perfon  for  any  daij 
done  in  purfuance  of  this  a£k,  every  fuch  adion  IhaU  b 
brought  within  one  month  after  die  h€t  done." 


BBlOOtS 
AMD  rSR- 


f  6.  VL  The  fame  (latutes  which  give  the  juftices  of  poe 

charge  of  the  highways,  mention  alfo  bridges  and  feniei 
^'■>*  and  here  they  require  again  to  be  noticed  only  fo  frf  t 
they  relate  to  the  latter.  Juftices  of  the  peace  are  enpcrvci 
ed  by  the  faid  ftatute  1669,  c.  16,  <*  to  vifit  the  folk 
in  their  (hire,  and  where  ferries  lie  betwixt  two  flures,  dil 
they  correfpond  with  the  juftices  of  the  other  fliire,  toi 
end  they  may  appoint  fit  and  fufficient  boats,  and  convenicf 
landing  places,  and  fo  to  regulate  ferries  as  that  the  lie^ 
may  be  readily  and  conveniently  fcrved,  and  at  reafonabl 
rates;  and  to  punifti  fuch  as  fhall  neglefl  or  tranfgreiiai 
rules  eftablifhed  by  them."  And  by  the  ftatute  1686,  d 
**  where  bridges  and  ferries  are  upon  the  confines  of  M 
(hires,  it 'being  juft  that  both  fliires  be  burdened  withd 
expence  of  reparation,  the  juftices  of  peace  and  comm!ffi(it 
ees  of  fupply  in  both  fhires  are  ordained  to  meet  and  ad^ 
the  expence  of  reparation  proportionably,  according  to  tta 
rcfpcaive  valuations  of  the  fhires ;  the  fhcrifis  of  iW 
fhires,  or  their  deputies,  to  convene  them  ;  and  in  cafe  ^ 
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meetp  general  letters  to  be  dire£ted  for  charging      { & 
thateflfea.*'  .  "'*^«« 

R1C5. 

be  a£l'of  tlie  privy  council  16691  c.  16,  it  was  or- 
that  moderate  cuftoms  (hould  be  levied  at  bridges, 
tj9f  and  ffitncSf  for  the  building,  repairing,  and  up- 
thereof.  And  the  aft  1686,  c.  8,  ordains,  ^^  that  the 
hires  and  burghs  be  holden  to  repair  the  prefent  (land- 
ges  within  their  refpeftive  bounds,  and  to  uphold  the 
md  if  they  fuffer  them  to  fall,  the  privy  council  be 
;rcd  to  fine  them  in  as  much  as  will  repair  or  rebuild 
idges.^  Under  which  (latutes,  it  has  been  frequent* 
ed,  that  the  infpeftion  and  regulation  of  ferries  be- 
the  jodices  of  peace  ^.    In  like  manner,  it  has  beea 


1775,  juiBces  of  Mid-  That  no  perfon  fhonld  zA  ak  boatman 
gMnft  Oaliowaj  and  others,  till  he  was  admitted  a  burgeft.  The 
L  iii,  tit.  Jurifdidioa ;  aad  juSLicea  of  peace  of  the  county  brought 
1762,  juilices  of  peace  for  an  adion,  coDclnding  for  redndlioQ 
f  off  Fife  againfk  die  magif-  of  the  above  regulations,  as  the  ma- 
Ciighoni,  ibid.  giftrates  had  no  power  to  regiflak 
magiftrates  of  Kioghom  the  ferry  or  boatmen.  The  magi(^ 
following  .reguktions:  imo,  trates  founded  on  a  charter,  contain* 
b  perfon  pafling  tlie  ferry  iog  a  grant  of  the  harbour  and  port, 
{onday  fiiould  pay  half  a  with  cuftoms,  anchorages,  and  all 
lote  the  ordinary  freight,  other  duties  and  cafualties ;  and  aa  to 
It  no  perfons  within  the  the  other  regulations,  they  urged,  that 
fold  let  horfes  to  hire,  with-  they  were  conliflent  with  their  powers 
entered  burgefles,  and  pay.  as  governors  of  the  burgh.  The  court 
kots;  and  that  no  burgefs  of  feffion  decided,  that  the  regulation 
t  horfes  or  chaifes  within  of  the  ferry  belonged  to  the  juilices 
»  without  allowance  of  the  of  the  peace }  reduced  the  whole  du- 
ra 3tio,  That  all  who  let  ties  and  taxations  complained  of,  ex- 
'  chaifes  within  the  town,  ccpt  the  duty  on  the  ton  of  wine  im- 
who  being  cafually  there  ported ;  and  reduced  likewife .  the 
tour  hire,  ihould  pay  5  per  regulation  with  refpc^  to  burgefs 
be  town,  in  name  of  port-  inhabitanu  onlyi  plying  at  the  fetry, 
>,  That  each  ton  of  wine  and  letting  chaifes  and  horfes.  June 
Kioghom  from  the  pailage  X4, 1762,  earl  of  Moray  and  juftices 
(old  pay  five  (hillings  of  of  Fife  contra  magidrates^  of  King- 
•  to  the  town.    And,  510,  horn.**  Di^VoLiii,p.  102. 
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{  6.       decided  thit  they  have  the  charge  of  repairing  bridgetcfca 
Im'd  rift.  ly^S  vitbin  the  jurifdidion  of  a  royal  borough'* 

IIBS. 

^  ^  VII.  As  roads  and  ferries  are  of  (mall  confeqoencc  widi- 

NNKKcr-  out  inns  and  other  conveniencies  for  pofting,  a  few  oblerra- 
tions  may  here  be  made  upon  thcfe  fubjedtsi  which  are  pio- 
perly^  indeed,  a  branch  of  police* 

Ant  combination  to  raife  the  rates  of  polling  is  equaly 
illegal  with  other  combinations  to  raife  wages  or  the  price 
of  labour,  and  may  be  checked  and  punifhed  by  ja(tioes  d 
peace. 

Besides  this,  however,  the  Scottifh  juftices  have  been  is 
the  practice  of  interfering  to  regulate  the  rates  of  poftiog; 
though  fuch  jurifdi£lion  is  not  exprefsly  conferred  on  theQi  bf 
any  flatute.  In  England,  the  juftices  of  peace  exerciie  no  fiidi 
power.  In  1760,  the  juftices  of  peace  for  Mid*Lothian  find 
the  hire  for  a  chaife  and  two  horfes,  traveUibg  pod,  tf 
9d.  per  mile.     In   1795,  certain  poft-mafters  in  Edio- •  1 
burgh,  notified,  by  advertifement  in  the  newfpapers,  that    j 
they  meant  in  future  to  charge   is.   per  mile,  exdufin    j 
of  the  king's  duty.    Upon  this  the  procurator-fifcal  for  tbe    • 
county  prefented  a  complaint  to  the  juftices,  praying  diat    • 


i  Did.  V.  iii,  t  JarifdlAion,  p.  358.  bridges,  highways,  &r.  Ijiag  vitbfB 

The  magiflrates  of  Paifley  having  re-  the  magiflratei  territory,  as  the  unm 

fufed  their  concurrence  to  a  fcheme  had,  by  their  charters,  every  prifik|8 

of  ereding  a  bridge  over  the  river  of  a  royal  burgh,  except  faidiif  > 

for  the  convenience  of  the  iu  habit-  member  to  parliament.    Anhrtxtd, 

antt  of  a  fuburb  of  the  town,  which  The  Aatuteton  which  the  jurifiiidioQ 

wasprtpofed  to  be  executed  at  the  of  the  jufUces  is  founded,  Euke  00  diP 

cxpence  of  the  inhabitants  themfclves,  tindion  whether  the  bridges  or  h^ 

they  applied  to  the  juftices  of  peace,  way  lie  within  the  territory  of  1 

who  authorised  the  bridge   to    be  burgh  or  not.     The  court  of  fefioa 

built.    The  magiftratcs  fufpended  the  fuftai  jcd  decree  of  the  juftices  ^ 

decree  of  the  juftices,  and  argue^,  27, 1759,  inhabiuntsof  SmedJeof**- 

that  the  latter  had  no  jurifdi  AIod  over  tra  magiftratcs  of  Paifley. 
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mailers  fiiould  be  prohibited  from  making  any  addi-  f  7« 
heir  fares  without  their  authority,  Thtf  defenders 
the  jurifdi^ion  of  the  court.  The  juftices,  28th 
1795,  found  **  it  proven,  by.  the  admiffion  of  the 
rs,  tha*c  the  combination  complained  of,  and  the  in* 
of  the  fares  for  pofting,  by  their  own  authority,  and 
ig  the  fame  in  the  Edinburgh  newfpapers,  was  ille- 
unwarrantable,  and  in  contempt  of  the  authority  of 
t;  therefore  prohibited  and  difchargeci  the  faid  de- 
and  all  others  concerned  within  this  county,  from 
;  a  higher  rate  of  fares  than  thofe  which  were  in  ufe 
jzCtcd  previous  to  the  attempt  made  by  them  in 
[793,  until  otherwife  ordered  by  the  juftices;  and 
ler  the  penalty  of  20s.  fterling  for  each  tranfgreilion: 
t  meeting  further  appointed  the  jufticcs  prefent  a 
ee,  any  three  a  quorum,  to  meet  at  fuch  times  and 
s  they  (hall  think  fit,  to  take  into  conGderation  the 
ms  of  the  juftices  of  the  peace  now  exifting,  relative 
nres  exigible  by  the  poftmafters,  with  power  to  re- 
:h  propoCtions  as  the  poftmafters  fhall  think  proper 
;fore  them,  and  to  report  the  whole  to  the  next,  or 
fequent  meeting  of  the  quarter  feflions  ;'*  and,  after 
parries,  *'  refufed  the  poftmafters  application  for  a 
heir  fares  for  pofting,  adhered  to  the  judgment  pro- 
1  on  the  28th  October  laft,  and  continued  the  inter- 
rcby  granted.** 

defenders  complainecl  of  thefe  judgments  by  a  bill  of 
ion,  ftating  both  the  grounds  on  which  they  thought 
rale  of  their  fare  reafonable,  and  alfo  the  argument 
firom  which  they  inferred  that  the  juftices  had  no 
1  over  them. 

court  of  feflion,  though  divided  in  opinion,  inftru£ied 
1  ordinary  to  refufe  the  bill  as  to  the  competency  of 


t 


.i ./» 
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f  7-      die  judlces  of  peace  i  but  to  pafs  the  bill,  to  the  efii 


ing  the  queftion  as  to  the  amount  of  the  fares  foi 
the  complainers  being,  in  the  meantimei  at  liberty 
18.  ad.  per  mile,  duty  included. 

This  decifion  was  affirmed  on  appeal.  But  di 
reporter  adds :  *^  It  is  believed  that  the  appeal  was 
entirely  on  the  ground  of  the  appellants-having  hi 
of  an  illegal  combination  to  raife  the  price  of  poft 
that  it  was  thought  by  the  houfe  of  peers,  that,  h 
been  for  this  circumftance,  the  juftices  of  peace  w 
had  no  jurifdi£tion  in  the  matter  K** 

Persons  having  horfes  and  carriages  for  hire,  a 

liberty  to  refufe  them  to  any  perfon  willing  to  pay 

"T-lf  !!.*'  fare.   In  like  manner,  an  innkeeper  cannot  refufe  a 

AWD  AC-  '  * 

coMMODA- admiffion  into  his  houfe"'.  *^  And  it  is  nowaj 
to°bk''°^  whether  he  hath  a  fign  before  his  door  or  not,  if  h 
»Bruiio,  his  common  buGnefs  to  entertain  pafleBgers^.  He 
wife  be  compelled  to  receive  a  horfe,  although  I 
does  not  lodge  in  his  houfe,  becaufe,  by  keeping  of 
he  has  gain;  but  it  would  be  otherwife  of  a  ] 
other  dead  thing  <>.^' 


—EDICT 
met 


For  the  greater  fecurity  of  travellers,  the  Romai 
"fahur  their  cdi£l  nauta^  capones^Jtabularii^  which,  with  fc 
'•''''•  tions,  makes  part  of  our  law.     By  this  edift,  ii 

and,  as  k  has  been  extended  by  our  decifionsi  v 

1  July   $y   X796,   William    Scott  eth  that  all  the  officen 

againft  William  Smith  and  others,  either  to  caufe  fuch  ale' 

'Affirmed  Jan.  8,  1798.    Fac  CoL  fopprefled,  or  eUis  M  f 

^  Burn,  tit.  Alchoofcs,  j  6,  V.  i,  offence  at  the  atBiet  or  I 

'p.  41.  fo  fuch  offender  may  bt 

**  <*  Bat  how  the  officer  may  com-  indidled/*  DalL  ;•  Boi 
pel  him  may  be  a  queftion.    It  feem-       o  Burot  ibid. 
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orooghs^;  houfeholders  who  take  in  lodgers^;  carriers      $7. 


llfNI. 


COICT 


Dd  owners  of  ftage  coaches  %  are  refponCble^  not  only  for^ 

letr  own  aAs  and  thofe  of  their  fervants,  but  for  the  SiSts  nantn^ix. 

Fthe  other  guefts  and  paflengers  \    They  are  liable  for  all 

lies  not  arifing  datnno  fatalu     Another  peculiarity  is,  that 

e  extent  of  the  damage  may  be  afcertained  by  the  fuffering 

ity's  oath  in  Ktem.     Yet  this  oath  will  not  be  admittedf 

no  his  aOegadon  that  iponcj  Wf  s  t^en  out  of  his  pocket  ]^o^|J&„ 

trunk  while  he  continued  in  the  inti^  unlefs  it  (hall  appear  talned? 

proof  that  his  clothes  have  been  carrkd  away,  or  that  the  9^^  *" 

ank  has  been  unlocked,  or  otherwife  broke  open  ^     But '  ** 

currier  is  notiiable  for  money,  jeweb,  or  other  article  of 

eat  ?alue  in  fmall  bulk,  inclofed  in  any  parcel,  unlefs  its 

ntents  be  mentioned  to  him  ^, 

■ 
t 

'  font.  Fell.  17,  1687,  M^Alur  of  *  Erik.  B*  iii,  tit  x,  {  ftS. 

iki.                                     *        •  t  Erik.  B.  iii,  tit.  I,  §  29. 

'  KMDt  J0I7  5, 1694.    Ha7.  u  Jan.  15, 1791,  Dcnnifton,    Fac, 

'  M.  6»  1787,  Macaofland.    Fac.  Cell 
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I 

Regulations  for  encouraging  of  the  Planting  and 

Preseroation,  of  Wood. 


)  I.      I.  ^nPHE  Scottifli  legiflattire,  fubfequent  at  Icaft  10  tbe 
JL      reign  of  James  I,  appears  to  have  been  fOf 


folicitous  for  the  improvement  of  the  country ;  employiif 
both  reward  and  punifhment  to  induce  landholders  to  indofe 
their  eftates,  and  adorn  them  with  trees  and  forefts.  htk 
reign  of  James  II,  the  parliament  thought  it  *  *<  fpeedeM 
that  the  king  charge  all  his  freehalders,  baith  fpiritoal  ^ 
temporal,  that  in  the  making  of  their  Whitfundayis  iet}dtfy 
ftatute  and  ordaine,  that  all  their  tennentes  plant  woodte ' 
and  trees,  and  make  hedges,  and  faw  broome,  after  til 
faculties  of  their  mallinges,  in  place  convenient  tbeiefix4 
under  fik  paine  as  law  and  unlaw  of  the  barronne  or  kri 
fall  modifie.''  And,  in  like  manner,  the  tenth  parliamentrf 
James  V,  ordained  **  that  everie  man,  fpiritual  and  tenqpodli 
within  this  realme,  havand  ane  hundreth  pounde  hud  4 

•  X457>  c  8q, 
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new  extent  be  zeir,  and  may  expend  faroeikle,  quhair  there      f  r* 
is  na  wooddes  nor  forreftes,  plant  woodde  and  forreft,  and^ioH*. 
make  hedges,  and  haning  for  himfelfe,  extending  to  three 
akken  of  hmd,  and  abone  or  under,  as  his  heritage  is  mair 
or  ksi  in  places  matft  conrenient :  and  that  they  caufe  everie 
tennent  of  their  landes,  that  hes  the  fame  in  tack  or  afleda- 
tioD|  to  plant  upon  their  onfet  zeirly,  for  everie  marke  land, 
aoe  tree.    Dk  laird  of  ane  hundreth  pounde  land,  under  the  - 
pune  of  ten  pound,  and  lefle  or  mair,  after  the  rate  and 
qnantide  of  their  lands/' 

Thbsb  ena^bnents  were  ratified  by  the  a£):  i66f ,  c*  41, 
vlidi  further  enjoined  every  heritor,  liferentcr,  wadfetter, 
vordi  loool.  Scots  a  year  of  valued  rent,  to  inclofe  four  acres 
rfhad  yearly  for  the  then  enfuing  ten  years,  and  to  plant  the 
&&e  with  trees:  and  odier  proprietors,  in  like  manner,  more 
fflds  in  proportion  to  their  refpedive  rents,  the  inclofed 
pBond,  for  nineteen  yesurs,  being  free  from  all  burdens  and 
fHftoings  of  horfe  ^. 


IL   Thb  deftroying  of  planting  was  puniihable  by  a  great     $  1. 

PUNI8U 

MENTS. 


^Uety  of  ena&ments,  the  execution  of  which  is  intruded,  ^"'*""" 


iy  the  general  ftatutes,  to  the  jufticcs  of  the  peace  ^ :  and  it 
kcBpiefidy  declared  that  they  are  to  proceed  by  witnefles  statutes  to 
m  oath  of  party ;  and  farther,  that  the  punifhment  to  be  hy  the 
fhall  be  a  pecunial  fum,  anfwerable  to  the  circum- J"^^** 
of  the  ofience  and  quality  of  the  offenders.  This  was 
^  very  wife  limitation :  for,  the  ftatutes  referred  to  not  only 
Mift  the  lefler  corporal  punifhnients  of  the  ftocks,  but  in  Ancient 
fcne  calSss  go  the  length  of  a  capital  punUhment.    Neither, 
kkedy  is  it  very  eafy  to  reconcile  thofe  old  ftatutes  with 
Ml  other.  ^  By  one  ftatute,  the  penalty  for  the  firft  ofience 
tat  loL  Scots  to  the  proprietor,  2ol.  Scots  for  the  fecond,  and 
|oL  Scots  for  the  third,  beGdes  damages  ^.   And,  in  cafe  the  pemities 
'oofiimitter  of  the  wrang  be  unrefponfal,  he  fall  for  the  firft  ^7^579* 

c*  04* 
ft  Pari.  I,  Cba>  U.  *  App.  I,  p.  fir.  d  Tamw  II,  1579,  ^  '4- 

r«/.  JL  I  i 
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i  ^'  fault  be  put  in  the  (locks,  prifoiii  or  ironsj  eight  4ajS|  09 
MEifTp.  bread  and  water;  and  for  the  fecond  fault,  fifteen  days;  )q4 
for  the  third  fault,  one  month  to  lie  in  the  (lock3,  and  pie 
fcourged  at  the  end  of  the  month."  But  with  thefe  fcfentiy 
infofvency.  ^"^  inconOftencies  juftices  of  peace  have  no  concern,  tlyf 
being  wifely  re(lri£ied,  as  already  mentioned,  to  a  peconitfy 
fine ;  and,  as  mud  always  be  implied,  imprifonment  in  d$ 
of  the  offender's  inability  to  pay  thq  faqie  ®. 

• 

Farther,  thofe  who  wilfully  ci;t  and  deftroyed  yoof 
peath.  trees,  were  to  be  <*  punifhed  to  the  death  ^  as  thieves."  Tit 
zQ.  1607,  c.  3S,  ratifies  former  a^is,  and  farther  enad% 
<<  that  whafoever  {hall  be  found  hereafter  to  break  down  Ml 
neighbours  woods  and  park  dykes,  fenfes,  ftanks  or  ^pibqM^ 
to  paftour  within  the  faid  fenfes,  cut  trees,  broome,  or  iiia$^ 
grafie  within  the  famine,  (hall  be  conveined  and  called  thdl^ 
fore,  as  an  breaker  of  the  law,  either  before  the  privy  CQUlp 
cill,  or  any  other  ordinare  magiilrat  withip  this  realms  jf 
the  option  of  the  party  compleiner :  and  the  penalty  19^ 
impofed  and  taken  of  the  contraveincrs,  before  the  faidsciK 
dinare  inferiour  judges,  not  to  exceed  the  fumme  of  UfiJ 
pounds  money  of  this  realme.  And  the  fecret  councd  IP 
impofe  fik  penalties  againft  the  contraveincrs  of  thii  picfili 
ad,  as  after  tryell  taken  in  the  caufe,  they  (hall  findellf 
oiFence  to  merite  and  deferve.  But"  (i.  e.  without)  '<  prcjattf 
alwyfe  of  putting  of  all  former  zdis  of  parliament  madetta# 
anent  to  execution,  after  the  tenour  thereof  in  all  poyaaift 
the  whilk  this  prefent  a£l  (hall  make  na  derogation.''        i- 

l 

The  zQt  1641,  c.  45,  prohibits  the  demolUhtng,  dovll* 
cading,  climbing  over,  or  any  ways  wrpnging  the  dikfil.^F 
inclofure  and  planting  within  the  fs^me,  under  thp  penallfii 
5].  The  ftatute  166 1,  c.  41,  after  ordaining  each  heiitoKi 
plant  fo  many  acres  according  to  his  valued  rent,  *'  ((Df  A| 
better  encouragement  of  heritors,  and  for  prcfenring  ^  ^ 

.      f  S^yoLl,p.909.       f  ParLiz,jM.VI,ij87tC*83.        SFui^i]^ 
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Dting  and  inclofures,  ordained^  that  whofoever  (hall      S^* 
ircak  any  of  the  faid  trees,  (not  being  the  heritors  mehts. 
res),  (hall  pay  unto  the  heritors  or  perfons  wronged  Encouragp- 
ts  for  every  tree ;  or  if  he  be  not  able  to  pay  the  faid  "J!?[^^** 
lall  be  in  the  power  of  the  party  thereby  wronged,  to 
Di  work  (ix  weeks,  giving  him  meat  and  drink  alien-  Cutting 
nd  farther,  it  is  ordained,  that  whofoever  (hall  break  "^^^ 
le  hedges  or  dikes  of  the  faid  parks  or  inclofures,  or  penaicr. 
1  within  the  fame,  being  a  (Iranger,  (hall  be  holden 
ite  a  breakerdown  thereof,  and  pay  5I.  Scots  for  every  |n  "fc  of 
r  if  he  be  not  able  to  pay  the  faid  5I.  Scots,  to  work  ten  *° 
(he  owner  of  the  faid  grounds,  for  meat  and  drink  as  Breakinf? 
And  the  a£t  1685,  c.  39  »,  ordains  "  that  no  perfon  '^cdge*,  &c. 
,  break,  or  pull  u^  any  tree,  or  peel  the  bark  oflT  any       , 
dcr  the  penalty  of  xol.  Scots  for  each  tree  within 
s  old|  and  20L  Scots  for  every  tree  above  that  age.  Thofe  un- 
trs  or  ufers  of  the  timber  of  any  tree  fo  cut,  broken,  ^jl^^^^i^^ 
1  up,  are  declared  liable  to  the  fame  penalty,  unlefs 
I  produce  the  guilty  perfon  who  committed  the  mif-  1685,0.39. 


mr,** 


a£l  1661  dire£ts  procefs  to  be  granted  at  the  inftance 
triy  damnified :  and  the  other  ilatutes  are  not  expli- 

the  form  of  the  a£lion.  Hence  a  quedion  ari(es, 
it  may  be  at  the  inftance  of  the  private  party  alone, 

concourfe  of  the  procurator  fifcal.  Perhaps  thij 
illowed,  where  the  conclufion  is  merely  pecuniary: 
aid  of  the  public  profecutor  ought  always  to  be  taken, 
»uni(hment  of  any  kind  is  inflfted  for. 

r  trees  in  orchards  fall  under  the  (latutes  for  the  Fruit  trees. 
tion  of  planting  K  As  alfo  natural  woods,  where  the  {Natural 
:  of  that  value  to  be  cut  down  and  fold  *.  woods. 

I  Vlly  parL  I.  thought  to  be  imported  in  the  letter 

muiy  tit.  PUnttng,  No.  a.  of  the  41(1  affc,  pari,  i,  fefil  x,  Cha.II, 
lajs  lord  Kilkerrao,  was    and  therefore  no  regard  was  had  to 
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{ ^'  These  offences  are  puniflied  by  BritUh  (tatutes  aUa 

PUNISH-  * 

MBMTt. 

—BRITISH      Statute  x  Geo.  I,  c.  48,  §  i,  enafks,  that  "  if  any  per 

— loj^o.i,  fon  {hall  malicioufly  break  down,  cut  up,  pluck  up,  thioi 

^ ^'         down  bark,  deftroy  or  fpoil  any  timber  tree  . . .  fruit  tree,. 

Two  °'  °*^^  ^^^^  ...  it  fhall  be  lawful • . . for  any  two,..jufticfl 

julUcet.       of  the  county  . .  .  upon  complaint  •  •  •  by  any  inhabitant  «l 

fuch  parifh,  or  of  any  other,  to  caufe  fuch  offender*  •  •  toh 

apprehended  ;  and  to  hear  and  finally  determine  ^  and  id 

judge  all  and  every  the  offence  •  •  •  aforefaid.     And  if  £ld 

Pimiflk-     juftices  (hall  convi£t  any  perfon  •  •  •  then  fuch  juflices.. 

(hall  commit  fuch  offender  •  .  •  to  the  houfe  of  cohefliil 

CorreAion  there  to  continue  and  be  kept  to  hard  labour  for  tin 

houfe.        months ;  and  where  thefe  are  no^oufes  of  corredUon  inil 

Tm  rif  n-    ^^^^^7*  ^^  juftices  (hall  commit  him  to  prifon  £or  ftl 

ment         months :  and  (hall  alfo  order,  that  fuch  offender  be  piAUj 

whipped  by  the  mafter  of  fuch  houfe  of  correfdon  oMJ 

™^"^'  every  month  during  fuch  three  months,  in  fuch  boroi^  i 

corporation  if  the  offence  be  committed  therein,  or  iaili 

market  town  where  fuch  houfe  of  corrediion  (lands,  ofvi 

the  next  market  town  in  the  county,  on  the  market  day,k 

tween  the  hours  of  eleven  and  twelve :  and  where  thM  i 

no  houfe  of  corre£lion,  the  juftices  (hall  order  fuch  ofidrfl 

to  be  whipped  by  the  hangman,  once  every  month  di^ 

the  fuggeftion,  that  fruit  trees  did  daiiis  the  purfuer  to  ioftrnd  dKfil 

not  feem  to  fall  under  the  purview  of  the  trees  libelled,  at  the  ^Sia$i 

of  the  ftatute ;  and  that  penal  flatutes  their  being  cut  by  the  defieodcfi  ij 

were  not  to  be  extended.  what  value  they  might  have  iXkti 

i  Some  oak  trees,  which  formed  had  they  been  allowed  to  flMf ^ 

part  of  a  clump  of  natural  wood,  maturity."   The  lord  ordinary  ni 

having  been  cut  down,  the  proprie-  ed  a  bill  of  advocation  t  but dNO^I 

tor  fued  for  the  penalties,  under  the  rather  confidering  the  iUtnte  Mff 

ad  1685,  c.  39.    The  judgment  of  tedinglikewife  natural  woods, (ll 

the  Iheriff  was  this:  **  In  rcfped  it  it.  3d  March  1784,  Bnchanas^ 

appears  that  the  trees  libelled  were  Malcolm.    Fac.  ColL 
not  planted  trees,  but  grew  in  a  na-        1^  See  the  import  of  iach  tfi  < 

tnral  wood  from  fiools  or  roots  of  preflionas  to  the  finality  of  the  jp 

tfeei  thitt  had  been  formerl j  ^t,  or«  diftioni  YoL  I,  p,  i|8o^ 
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fuch  fear  months,  on  the  market  day,  where  fuch  offender     {  2. 
Aall  be  committed,  or  on  the  market  day  of  fome  town  be-  ment/ 
I  tveen  the  hours  aforefaid.''  —  igio,i, 

c.  48. 

broRS  fuch  ofiender  be  difcharged,  he  (hall  find  fureties 
fahis  good  behaviour  for  two  years. 

Aho  if  any  perfon  (hail  malicioufly  fet  on  fire,  bum,  or  Burning. 
oak  to  be  burnt,  any  wood,  underwood  or  coppice,  he  (hall 
kpuiihed  as  a  wilful  fire  raifer'. 

Thosi  who  (hall  in  the  night  time,  fpoil,  deftroy,  or  carry  Spoil  in  the 
iwiy  any  timber  tree,  or  pluck  up,  fpoil,  deftroy,  or  carry  "^^J"'**"*^ 
Mijr  any  root,  (hrub,  or  plant,  of  the  value  of  58.  fterling, 
fnving  in  a  nurfery  or  other  inclofed  ground,  (hall  be  deem- 
dgutkyof  felony  fo  as  to  fufier  tranfportation  for  the  fpace 
rfferen  years*  And  thofe  who  wilfully  are  aiding,  abetting, 
cidiMng,  (hall  be  liable  to  the  fame  punifhment"*. 

AxD  by  the  6  Geo.  Ill,  c.  48,  every  perfon  who  (hall  wil-  —6  oianj, 
Ulycut  or  break  down  bark,  bum,  pluck  up,  lop,  top,  crop,  ^'  ^' 
ffodierwife  deface,  damage,  fpoil  or  deftroy,  or  carry  away  Kjn^igof 
■f  timber  tree  or  trees,  or  trees  likely  to  become  timber,  or  timber. 
;  Mf  part  thereof,  or  the  lops,  or  tops  thereof  without  the 
■  ttnCbot  of  the  owner,  (or  in  any  of  his  majefty's  forefts  or     *^*^ 
<  chotB,  without  the  confent  of  the  furveyor  ...  or  his  de- 
^  fjtjr,  or  pcrfons  entrufted  with  the  care  thereof),  and  (hail  ^^^ 
:k thereof  convifted  on  the  oath  of  one  or  more  credible  witnefi. 
Hnefs  or  witncfles,  before  one  or  more  jufticcs,  (hall,  for  Onc  juttice. 
ittfirft  ofience,  forfeit  a  fum  not  exceeding  20I.  fterling...        . 
blether  with  the  charges  previous  to  and  attending  fuch  con- ' 
^lfiioD,to  be  afcertained  by  fuch  juftice  on  non-payment  there- 
^tobcpommitted  by  fuch  juftice  to  the  common  gaol,  for  any  JmprifoD- 
i&ie  not  exceeding  twelve  months,  nor  lefs  than  fix,  or  until  °**"'' 

1  I  4,  7  Annr,  c.  2 1.  ™  6  Geo.  Ill,  c  36. 

U3 
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{  ^       the  penalty  or  charges  fliall  be  paid :  for  the  fecond  oflFcnc 

MEM Tf '     ^^  forfeit  not  exceeding  30I.  fterling,  together  with  the  chaigi 

— 6G10.UJ,  as  aforefaidj  on  non  payment,  to  be  committed  as  aforefau 

for  any  time  not  exceeding  eighteen  months,  nor  lefs  thai 

twelve^  or  until  the  penalty  and  charges  (hall  be  paid.   Aoi 

if  any  perfon  fo  convi£ted,  (hall  be  guilty  of  a  like  oflFence  1 

third  time,  and  (hall  be  thereof  convifled  in  like  manocT] 

Trajifport-  ^^  ^^^  ^^  deemed  guilty  of  felony,  and  the  court  bcfiDR 

atioD.         whom  he  fliall  be  tried,  (hall  have  authority  to  tranfporthia 

for  feven  years.     And  all  oak,  beech|  chefnut,  walnut,  afl^ 

Kind  of      elm,  cedar,  (ir,  afp,  lime,  fycamore,  and  birch  trees  %  Ihil 

"^^  be  deemed  timber  trees,  within  the  meaning  of  this  ad. 

According  to  the  wbrds  of  this  aA,  any  one  jufticenaj 
Dr.Burn*8  order  a  man  to  be  tranfported.  '*  This,'*  fays  Dr.  BvA 
adon,^'       "  ^^^  ^  ^  miftake  j  it  cannot  be  intended  that  a  joffid 

(hall  have  power  to  tranfport  a  man.  But  the  word  tm 
at  to  one  afterwards,  before  which  he  fliall  be  conviAed,  (that  i%  ti 
iDg  power  a(rize  or  feflions,  as  it  feemeth  by  the  following  words  of  A 
totranf.      ^ft),  implies  a  legal  trial  by  jury.     And,  therefore,  tU 

words"  in  like  manner  "  ought  to  be  omitted  •.'* 

In  Scotland,  for  the  fame  reafon,  that  claufe  cannot  mab 

tranfportation  a  punifliment  competent  to  be  infiidled  eio 

by  the  fe(rions ;  which  here,  as  we  have  feen  p,  do  not  tr 

offences  by  a  jury.     And  that  the  legiflature  could  intad 

Contrary  to  againft  the  fpirit  of  our  common  law,  and  the  tenor  of  oi 

moo  law  of  ancient  enactments,  as  well  as  the  principles  of  the  IMH 

Scotland,     conftitution,  to  deprive  the  fubjeft,  by  implication,  of  d 

privilege  of  a  jury  trial,  in  the  cafe  of  tranfportation,  ill 

to  be  fuppofed.  There  is  a  price,  at  which,  even  the  exten 

•»   J^d  alfo  poplar,  alder,  larch,        ®  Tit.  Wood,  VoL  iv,  p.  47^ 
maple,  and  horntSam;  ij  Geo.  Ill,        P  Vol  I,  p.  147. 
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f  and  cultiration  of  the  country,  may  be  purchafed  too      i^ 

MBVTS 

C  48. 

B  third  fe£lion  relates  to  the  punlfhment  of  thofe 

ag  up,  or  deftroying  roots,  flirubs,  or  plants,  out  of  Plucking 

oorferies,  or  gardens.  ^^^ 

his  cafe  alfo,  the  trial  is  competent  before  one  juftice  One  juOlce* 
x>anty  where  the  offence  has  been  committed,  who  may 
n  in  any  fum  not  exceeding  408.  fterling  with  expences ;    ^^' 
r  the  fecond  ofience,  in  any  fum  not  exceeding  jl. ;  second 
if  any  perfon^  fo  before  convi£led,  fliall  a  third  time  convia:6a. 
t  the  like  offence,  and  ihall  be  thereof  convicted,  fuch 
fo  convidled  (hall,  for  fuch  third  ofience,  be  deemed 
)f  felony ;  and  the  court  before  whom  fuch  perfon 
t  tried,  fhall  and  hereby  hath  authority  to  tranfport  Trmfport* 
rdoa  for  the  fpace  of  fevcn  years,  to  any  of  his  ma-  *^**°' 
plantations  in  America,  in  like  manner  as  other  felons 
efled  to  be  tranfported  by  the  laws  and  ftatutes  of 
aim*"     So  far  as  this  claufe  is  underftood  to  give 
)ne  or  more  juftices  the  power  of  infli£ling  fummarily 
ni(hment  of  tranfportation,  Dr.  Burn's  obfervation  ^'ji^^"^^ 
re  too  apply  ^.  appHct. 

ther,  the  (Utute  fayt  it  (hall  dcfcrlSes  the  punKhment  to  be  in* 

at  JfUtiy,   M'hich  therefore  flicked. 

re  a  technical  meaning  in  the  The    Britifh    legislature   has    no 

criminal  law.    In  Scotland,  doubt  pqwer  to  add  both  to  the  voc- 

no  fuch  MAT/n  Jitrh*    With  ables  aud  puniihrncnts  of  our  crim* 

aerely  a  common  word,  and  inal  code ;  and  when  it  docs  fo  pro* 

D  general,  adling  with  a  cri-  feflcdly,  we  mud  obey.    But,  in  gen- 

tention.  Accordingly,  in  the  eral,  when  we  find  the  legiflature 

yelk  I9  c.  4S,  the  legiflature  ufing  foreign  and  unknown  terms,  at 

:  this,  made  a  diftin^ion  be-  having  a  fixed  and  eftabliflied  mean- 

iigfauid  and  Scotland.    The  ing,  which  in  our  law  they  have  not, 

of  woods  in  England  it  de-  the  fafer  rule  is  to  hold  that  it  is  fpeak^ 

I  be  felony;  but  as  to  Scot-  ing  not  to  us  at  all,  but  exdufively  to 

drops  the  word  felony,  and  that  part  of  the  empire  in  which  its 

Ii4 
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f  ^  And  ladly,  fefiion  fourth  declares,  that  all  perfons  cuttnig 

MCNTt.^  or  deftroying  "  any  kind  of  wood  or  underwood,  poloi 
--Acta 111,  ft[c]^g  Qf  woods,  green  ftubs,  or  young  trees,  or  carry  or  con- 
vey away  the  fame,  or  fhali  have  in  his,  her,  or  their  cuftodfi 
Deftroying  any  kind  of  wood,  underwood,  poles,  fticks  of  wood,  gieen 
&c.  ftubs,  or  young  trees,  and  ihall  not  give  a  fatisfadlory  account « 

how  he,  (he,  or  they,  came  by  the  fame,  and  (hall  be  tbaeof 
Onejoaicc.  cQ^yj£^^jl  befofe  any  one  or  more  of  his  faid  majefty's  jtt 
Q^  tlces  of  the  peace,  on  the  oath  of  one  or  more  credible  vil* 

witnefg.       nefs  or  witnefTes,  fhall,  for  the  firft  offence,  forfeit  and  pf 
immediately  on  conviAion  any  fum  not  exceeding  thefos 
^"^'      of  40s.  together  with  the  charges  previous  to  and  attending* 
fuch  convi£lion,  to  be  afcertained  by  the  faid  juftice  or  jtt 
tices  who  (hall  convift  the  offender  or  offenders.  And  if  lay 
perfoa  or  perfons  (hall  commit  any  of  the  ofieoces  aforetti 
'    ,        a  fecond  time,  and  (hall  be  thereof  again  conviSed  in  nun- 
offence.       ner  forefaid,  he,  flie,  or  they,  (hall  forfeit  and  pay  anjfuainot 
exceeding  the  fum  of  5].  fterling,,  together  widi  the  chaigei' 
previous  to  and  attending  Oich  convi£tion,  to  be  afcertained » 
aforefaid.    And  if  any  perfon  or  perfons  (hall  comoait  ujd' 
^  the  oflences  aforefaid  a  third  time,  that  then  fuch  perfon  od 

i^qgiie.  perfons  being  duly  convi£led  thereof  according  to  law,  ftal 
be  deemed  and  adjudged  an  incorrigible  rogue  or  rogaOi 
aiui  (hall  be  puniflied  as  fuch." 

One  jufticc.  And  it  (hall  be  lawful  for  fuch  juftice  or  juftices,  unkfc 
the  refpe£^ive  forfeitures  (hall  be  paid  down  upon  convi£liOi 
forthwith,  where  not  otlierwife  directed  by  this  ad,  by  waf* 
rant  under  his  or  their  hands  and  feals,  to  commit  fuchc(* 
fender  or  offenders,  for  the  firft  offence,  to  the  houfeofoor* 

Correaion  re£tion  for  one  month,  to  hard  labour,  and  to  be  once  whip* 

hoofe* 

language  is  intelligible.    Lord  Swin-  in  a  fubfequent  daufe,  as  «c  ftaQfc* 

ton,  accordingly,  puts  the  query— does  the  Englilh  court  of  king's  bcack 

this  ftatute  extend  to  Scotland  ?  I  fee  alone  is  taken  notice  of:  for  to  itt 

no  other  reaibn  for  the  doubt,  but  enadmenti  it  fpeaks  quite  gcoenUX' 
this  ufe  of  the  word  felony,  and  that 
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belt;  and  for  the  ficoond  oflFence,  wbetc  not  otherwile  ,,,1^^^^ 
cd  by  this  aft,  to  the  houfe  of  corre£iion  for  three  m&«t« 
IS  to  hard  labour,  and  to  be  whipped  there  onoe  in  €.48!***"^ 
(me  of  the  (aid  three  months. 

D  if  any  perfon  or  perfons  fliall  at  any  time  hinder  or  Pretemiif 
tt  to  prerent  the  feizing  or  fecuring  any  perfon  em-  ^  ^'^ 
;  in  carrying  away  any  fnch  timber  or  other  trees,  erery  o^Kodcg, 
erfon  fo  hindering  or  attempting  to  prerent  fudi  finzing 
ning,  ihall»  ibr  every  fach  oflence,  forfeit  and  pay  loL       J****^ 
g  to  the  peribn  or  perfons  who  fhall  convi£i  fuch  o£-  Peoaltf • 
}  and  if  the  faid  fum  be  not  immediately  paid  on  con- 
I,  the  perfon  or  perfons  fo  convifted  (hall  be,  by  the 
or  jufticcs  before  whom  he,  (he,  or  they  ihall  be  con- 
I  comnutted  to  the  hoafe  of  corre£lion  to  hard  labour^  bw&f*"* 
J  time  not  exceeding  fix  calendar  months." 

Is  direfted,  ^  that  one  moiety  o£  all  and  every  the  for-  Aimiicitta 
•  herdn  before  direAed,  to  be  paid  in  purfuance  of  ^^Jj^ 
3t  and  not  ocherwife  direded,  (hall  go  to  the  infi>rmer9 
te  other  moiety  to  the  perfon  or  perfons  aggrieved.'' 

is  direded  alfo,  **  that  the  convidion  and  convi£lions  Certlfica- 
and  every  ofiender  and  offenders  againft  this  aft,  (hall  j^rl^'^ 
rtified  by  the  juftice  or  juftices  of  the  peace  before  i^^^^** 
1  die  fame  (hall  be  made  to  the  next  general  quarter 
a  of  the  peace,  to  te  filed  amongft  the  records  of  the 
eflfens.''    The  ftatute  farther  dire£^s  the  convi^ion 
x  fairly  written  on  parchment  or  paper  in  the  fprm 
I  it  prefcribes,  or  in  any  other  form  of  words  to  the  thJ^unf- 
left  ' :  which  faid  conviftion  (hall  be  good  and  efieft-  diaioo. 

At » to  fay :  of  C.  D.  convided  before 

k  rtmcmbered,  that  on  the  of  the  juftices  of  peace  for 

17  of  in  the  ■  year  in  purfuance  of  an  zA  palfed  in  the 

A.  B.  was  00  the  complaint  6th  year  of  the  lei^  of  hit  majefty 

a 


^» 
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( 1.      ual  in  law  to  all  intents  and  purpofes ;  and  (hall  not  I 

uevtV     qua&edi  fet  afide,  or  adjudged  void  and  infufficient  for  wai 

--6  GEO.  ID,  of  any  form  or  words  whatfoever,  nor  be  liable  to  be  rcmoi 

ed  by  certiorari  into  his  majefty's  court  of  king's  bencb|  bv 

(hall  be  deemed  and  taken  to  be  final  to  all  intents  and  pui 

pofes  whatfoevcr," 

• 
fjg^g^^         If  fuch  deciCons  of  the  jaftices  be  final  in  Scotlaodi 
arifes  from  the  general  words  at  the  clofe  of  this  feftioi 
The  excluGon  of  the  court  of  king's  bench,  could  oot,  i 
found  conftru£tion,  exclude  the  review  of  our  fupreme  court 

§  3.  IIL     A  viOLBNT  precaution  has  been  taken  for  checUo 

*^T^ii][r    ^^^^  depredations.     A  prefumption,yf/n>  et  dejure^  of  giti 
Bu&rrioN.  has  been  introduced,  by  two  ftatutes^  the  one  Scottifh'i  di 
other  Britiih  <• 

.^coT.  Bt  tbe  Scottifh  ftatute,  it  is  enafiedi  that  <<  all  teatfl 
TitBtTAT- and  cottars  fliall  prefervc  and  fecure  all  sTowinc:  wood  am 
planting  that  is  upon  the  ground  they  poflefs,  that  none  4 
it  (hall  be  cut,  broke,  or  pulled  up  by  the  roots,  or  the  bid 
pulled  off  any  tree,  and  that  under  the  pain  to  be  exade 
by  their  mafters  allenarly,  of  lol.  Scots  for  each  tree  witU 
ten  years  old,  and  20I.  Scots  for  each  tree  that  is  above  cb 
faid  age  of  ten  years,  unlefs  tha  famen  be  done  by  wanatt 
and  order  of  the  faid  mailer  and  heritor  of  the  ground ;  am 
ordains  the  tenant  to  be  liable  for  hks  wife,  children,  and  li^ 
vants,  or  any  others  within  his  family  that  fhall  contnrveei 
this  prefent  a£t." 

The  Scottifli  ftatute  fubje£ts  the  tenant  in  the  damage  on 
lefs  he  difcover  the  real  delinquent ".  Nay,  it  holds  him  liaU 

king  George  III,  for  at  che        *  William,  parL  x,  1686,  c  l&> 

cafe  may  be.— Given  under  our  hand        t  x  Geo.  I,  c.  48,  {  i. 
and  (eal  the  day  and  year  abo? e  writ-        "  Dift.  Vol  ii,  tit.  PlantiBg. 


ten." 
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f  the  damage  was  done  by  wife,  bairns,  or  fervantSi  though      { .^• 

fithoat  his  knowledge  and  againft  his  will  and  orders  '•        out  pkcJ 

AOMpriciir. 

Under  the  term  <'  growing  wood,**  fuch  trees  as  are  not 
rorth  preferring  for  fale  are  not  comprehended  ^. 

The  Britiih  ftatute  fubjcfts  the  whole  inhabitants  of  the  — »«iti«« 
iHe  or  village,  in  the  neighbourhood  whereof  the  delln- 
Wicj  has  been  commirted,  in  pecuniary  damages,  unlefs 
ic  guilty  perfon  be  difcpvered  within  fix  months  '•     And, 

'Kilkerran,  «•  Plinting,  Na  0.  in  other  cafes  of  riot  are  to  be  re- 

'  Tku  it  Urat  decided,  that  thefe  covered  hj  the  laws  there,  tinleff  the 

AKMcoocerniiig  plaotiDg  did  not  party  or  partiet  fo  offending,  (haU, 

flf  lo-the  cafe  of  a  great  number  by  fuch  parifli,  town,  hamlet,  vill,  or 

aataral  growing  treei  in  a  glen,  phce,  be  convid^ed  of  foch  offence, 

bidi  had  nfually  been  paftored  by  within  the  fpace  of  fix  month*,  from 

ttk,  the   trees  not    having  been  the  committing  fuch  offence  or  of- 

dcntd  in  time  bygone  to  bo  cut  fences;  any  law,  or  conftmdion  to 

tftle.    Did.  Vol.  ii,  tit.Plantinfr.  the  contrary  in  any  wife  netwith- 

'  If  any  perfon  or  perfons  what-  Handing. 

!Mr,  from  and  afcer  the  a4th  day        And  be  it  further  enaded  and  de^ 

Joe,  in  the  year  of  our  I«ord  1716,  clared,  by   the  authority  aforefaid, 

dmalkiovfly  break  down,  cut  up,  that  it  ihall  and  may  be  lawful  to 

ick«p,throv  down,  bark,  or  other-  and  for  any  two  or  more  juftices  of 

ildcflroy,  deface,  or  fpoil  any  tim-  the  peace  of  the  county,  riding,  divi- 

r  trie  or  trees,  /ruit  tree  or  .tree?,  fion,  ftewaidry,  regality,  city,  town, 

lay  other  tree  or  trees,  the  perfon  borough  or  corporation,  wherein  any 

perfbos,  body  politic  or  corporate,  fuch  offence  or  offences  fliall  be  com- 

tt  ii,  are,  (hall,  ur  may  be  damaged  mitted,  or  the  juftices  in  open  feflBons, 

f  the  &me,    (hail   revive    fatis-  upon  complaint  to  them  made  by  any 

Aioo  and  recompenfe  of  and  from  inhabitant  of   the  aforeiaid  parifb. 

It  inhabitants  of  the  parilh,  town,  hamlet,  vill,  or  place,  or  of  the  owner 

ttilet.  Till,  or  place,  where  fuch  of  fuch  tree  or  trees,  or  of  any  other, 

^  or  trets  (hall  be  fo  malicioully  to  caufe  foch  offender  or  offenders  to 

ivltcn  down  v  .  .  where  fuch  offence  be  apprehended  for  the  trefpaffeaand 

r  ofimces  iball  be  committed  in  that  offences  aforefaid,  or  any  of  them, 

't  of  Great  Britain  called  Scotland,  and  to  hear  and  finally  determine  and 

'  ^  recoverable  and  recovered  by  adjudge  all  and  every  the  offence  and 

'ly  of  fommar  adion,  and  in  the  offences  aforefaid;  and  if  fuch  juftices 

^  manner  and  fonn  as  damages  ihall  conyid  any  perfon  or  pcrfona 
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{ 3*       for  the  better  difcovery  of  fuch  offenderSf  jurifdidion  fi 

»KT  rreI   vefted  in  any  two  juftices,  to  whom  any  of  the  inhabitant 

oMmoM.  ^f  jjg  yiUagc  {hall  complain ;  which  two  juftices  (hall  finall 

determine  fach  oflencei  and  (hall  have  power  to  commit  fu^ 

offender  to  the  correction  houfe,  to  be  there  dealt  widi  ai 

fpecified  in  the  faid  ad. 


# 


of  all  or  any  the  trefpafies  or  ofiencea  fach  houfe  of  corredioo  and  in  Oi 

aforefaid,  then  fuch  juflicet  imme-  county*  where  fuch  offence  (hall    h 

diately  after  fuch  convidion,  (hall  committed,  on   the  market  day    « 

commit  fuch  offender  and  offenders  fuch  town,   between  the  hoari   oi 

to  ^e  houfi:  of  corre^on,  there  to  eleven  and  two  of  the  clock ;  and  is 

continue  and  be  kept  to  hard  labour  fuch  places  where  there  is  no  lumft 

for  the  fpace  of  three  months,  with-  of  corredion,  the  faid  juiUcet  IhaO 

out  bail  or  mainprize ;  a^  .9?here  order  and  adjudge  that  iiich  afiendcr 

there  are  no  honfes  of  corredion,  in  or  offenders  ihall  be  publicly  wlSft 

any  county,  riding,  divifion,  fteward-  by  the  hand  of  the  common  hug' 

ry,  regality,  city,  town,  or  borough,  man  or  executioner  once  every  moodi, 

where  fuch  offender  or  offenders  (hall  daring  fuch  four   months  od  tin 

be  convided,  the  iaid  juflic^s  (hall  market  day  of  any  borough  or  cor* 

conunit  fuch  offender  or  offenden  to  poration  where  fuch  offender  fluHbe 

fuch  prifon  as  is  appointed  for  other  committed,  or  on  the  market  dsf  of 

criminals,  there  to  continue  for  the  fome  town,  between  the  hoars  of  d^: 

(pace  of  four  months ;  and  ihall  alfo  ven  and  two  of  the  clock, 
order  and  adjudge  that  fuch  offender        And  it  is  hereby  farther  tadBd, 

and  offenders  ihall  be  publicly  whipt  that  before  any  fuch  offimder  or  o^ 

by  the  maHer  of  fuch  houfe  of  cor-  fenders  ihall  be  difchargodt  hc,^ 

region  once  every  month,  during  and  they  ihall  find  fuffideot  fofolift 

fuch  three  months,  in  fuch  borough  for  his,  her,  or  their  good  bchifilpt 

or  corporation,  if  the  offence  be  com-  for  the  fpace  of  two  years  tkcM 

mitted  therein,  and  not  otherwiie,  next  enfuing;  any  law,  cuftoot^' 

or  in  the  market  town  where  fuch  conftrudtion^o  the  contrary notink^ 

houfe  of  corre&ion  (lands,  or  in  the  Handing.  .         ^  * 

nest  market  town  next  adjacent  to 


CHAP.  vn. 


OSM* 


Of  Wmter-henSng. 

rJ  tncient  times,  it  was  cnftomary  for  tlie  cattle  of  the  f  i 
ndghboaring  proprietors  to  pafture  promifcaouflyyafter  ^^  ^** 
K  crop  was  off  the  ground.  And  no  man  was  obliged  to 
sd  his  cattle  off  other  men's  grounds  or  com,  or  to  be  an- 
itaUe  for  any  damage  they  might  do,  unlefs  during  the 
Hig'timef  that  is,  during  the  time  the  com  was  upon  the 
•and*  If  one,  therefore,  wiflied  to  keep  his  neighboui^s 
t6e  off  his  ground,  it  was  neceffary  for  lum  to  '*  herd  hia 
t>and,  and  turn  off  his  neighbour's  cattle,  but  without 
RAg^g  them  *."  Nor  could  he  *^  put  them  in  poynd« 
U,"  befbxe  the  z{k  of  parliament  i686»  c.  1 1  ^,  which  was 
^  with  the  view  of  putting  an  end  to  this  old  and  pre« 
^Ul  practice  of  promifcuous  pafturing. 

D*  This  z€t  proceeds  on  the  narrative,  of  <<  the  prejudice 

*  Suir,  B.  ii,  tit  3,4  67.  »  Ju.  VII»  pari  s. 
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{  ^^,    and  damnaEre  which  the  lieiris  do  fuftain  in  their  plantii 
ACT  1686,        ,.,^,         ,,  ,..        r.« 

.c  II.         and  incloiures,  through  the  not  herding  of  nolt|  Iheepi  11 

Narrative    Other  beftial,  in  the  winter^time,  whereby  the  young  tre 

•^*^  and  hedges  are  eaten  and  deftroyed.** 

Dircaion  ^'^  therefore  '*  ftatutes  and  ordains^  that  all  heritorSi  life 
•ftheiUt-  rentersi  tenants,  cottars,  and  other  poffcflbrs  of  land  01 
houfes,  (hall  caufe  herd  their  horfes,  nolt,  flieep,  fwine,  and 
goats,  the  whole  year,  as  well  in  winter  as  fummer ;  and, 
in  the  night-time,  (hall  caufe  keep  the  fame  in  houfes,  foMii 
or  inclofures,  fo  as  they  may  not  eat  or  deftroy  their  ne^ 
bours  ground,  woods,  hedges,  or  planting.^* 

PiBlft,  The  (latute  farther  certifies,  **  fuch  as  (hall  contraTCoe, 

"'^^         they  (hall  be  liable  to  pay  half  a  mark,  (or  about  i3J<L]i 

totus  quotieSf  for  ilk  beaft  they  (hall  have  going  upon  tUl 

neighbour's  ground,  iy  and  attout^  (befides)  "  the  iaaa^ 

done  to  the  grafs  or  planting.'' 

^^^  The  proprietor  of  the  ground,  as  already  mendoned,  h» 

pcrwer  to  ing,  previouily  to  the  ftatute,  no  power  to  detain  the  trefpaiq 

cattk,  animals,  i  t  farther  **  declares,  that  it  (hall  be  lawful  to  the  kd' 

Tin  the  tor,  or  poiTeiTor  of  the  ground,  to  detain  the  faid  beafts  until  k 

^^^Jj  be  payed  of  the  faid  half  mark  for  each  beaft  found  upookil 
ground,  and  of  his  expences  in  keeping  the  fame ;  and  iUl 

^P*^  but"  (without)  "  prejudice  of  any  former  zSts  of  parlianei 

psid.  made  againft  deftroyers  of  planting  and  inclofures." 

It  was  decided,  that  this  z€t  applies,  if  the  cattle  tirf 
pafs  by  breaking  through  or  getting  over  a  fence.  IfdN 
ground  be  not  fufficiently  inclofed,  the  cattle  ought  to  h 
herded  *^. 


f   Z9di  Ko^'  1799,  Loch  againft    upon  this  flat  ate,  io  aretlatinqf  f 
Tweedie.    Tweedie  being  fubjeded    tition  pleaded  the  abftraft  pointed 


And  ez- 
peace  of 

mcepinip 
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ETHER  the  ftatute  applies  where  the  owner  of  the      i^ 
og  cattle  Iieeps  a  herd,  thus  obeying  the  injonAion  pakl.  iJ 
Utnte^  akhoi^h  the  herd's  negligence  fufier  the  cattle  ^^^*  ^  ''« 
Iraj,  can  fcarcely  be  laid  to  be  yet  decided*    This 
t  among  others,  occurred  in  one  cafe,  where,  upon 
ie  circumftances,  it  was  decided  that  the  z€t  did  not 


leixig   pitrpofelj  paffed  to  otherwlfe,  the  one  did  not  leave  the 

'Oprietors  to  inclofe  their  field  till  the  other  arrivedi 

did  Dot  applf  to  any  cafe  The  iheriff  fubjeded  the  defender 

:re  were  matual  fences  and  in  payment   of  the   adual  damage 

The  petition  was  refuled,  done  to  the  com ;   but  not  in  the 

>int  was  thought  attended  penalties,  **  in  refped  he  appeared 

nky.  to  have  kept  a  herd.*' 

i8»  i794«    Govao  againfl  The  defender  acquiefced  in  this 

ic.ColL  dccifion;  but  the   purfaer  brought 

ler    Go^hm    and   Thomas  it  under  the  review  of  the  court  of 

re    tenants,  each  for  one  feflion  by  advocation,  in  fo  far  at  it 

two  adjoining  inclofures,  rcfufed  him  the  penalties, 

onged  to  different  proprie«  The  lord  ordinary  having  reported 

vhich  were  feparated  from  the  caufe  on  informations,  the  court 

r  by  a  hedge  and  ditch,  was  divided  in  opinion  with  regard 

fence  fnfficient,  at  leail,  to  to  it. 

irlei  or  black  cattle.    Go-  Several  judges,  upon  the  grounds 

ofnre  was   under  pillage ;  ftated  for  the  purfuer,  thought  all  the 

(beep  were  paftnred.  defences  ill  founded.    And  of  thofe 

mcr  fued  the  latter  for  the  who  thought  the  penalties  could  not 

itnalties,  as  well  as  dama-  be  exadcd,  fome  gave  as  the  fole 

count  of  certain  trefpaffes  ground  of  their  opinion,  that  in  this 

ive  been  committed  by  the  cafe  the  defender  had,  hmajidi,  kept 

flieep  upon  the  purfner*s  herds,  and  had  done  every  thing  in 

e  fiun  demanded  in  name  his  power  to  prevent  the  trefpaffes 

et  exceeded  13I.  fterling  ;  from  being  committed  ;  others,  that 

n  adual  damages,  amount-  the  ad  applied  only  where  the  caitle 

t  four  guineas.  were  deuined. 

ired,  that  during  the  time  The  court,  by  a  narrow  majority, 

le  defender  kept  two  herds,  aoth  Nov.  1793,  repelled  the  reaibnt 

red  each  orher  in  fucceflion,  of  advocation ;  and,  upon  advifing  a 

xding  during  the  day,  and  reclaiming  petition  and  anfwers,  ^  ad- 

Inring  the  night ;  and  that  hcred.'* 
,  thoii|;h  it  was  fometimes 
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i  ^  Ik  that  fame  cafe»  the  proprietor  of  the  ground  had 

va&lTi/     ted  to  detain  the  cattle  when  trefpaffing.    The  ooi 
MSi  c  II.  general)  feemed  to  think  that  thb  was  neceflsuy»  in  oi 
entitle  him  to  the  ftatutory  penalty. 


CHAP.  VIII. 


Of  the  Regulation  respecting  mittual  Inclosures. 


^  "  XT^^  ^^^  greater  encouragement  of  all  perfons  who      {  r. 

£  (hall  be  vcrtuoufly  inclined  to  ditch,  inclofc,  or  llei%!'4.' 
phot  dieir  ground/'  It  was  fiatuted  and  ordained,  by  a  claufe 
<rf  the  a£l  1661,  c.  41*,  that  "  where  inclofurcs  fall  to  be 
^ipon  the  border  of  any  perfon's  inheritance,  the  next  adja« 
cent  heritor  ihall  be  at  equal  pains  and  charges  in  buildings 
ditching,  and  planting  that  dike  which  parteth  their  inherit- 
ance. And  recommends  to  all  lords,  (herifFs,  and  bailies  of 
legalities,  ftewarts  of  (lewartries,  and  juilices  of  peace^ 
v>ilies  of  burghs,  and  other  judges  whatfoever,  to  fee  this 
^  put  in  execution  ;  and  to  grant  procefs  at  the  inftance 

*  Cha.  n,  parL  x«     This  ad  for  were  temporary.    But  the  claufe  re- 

tbe  eDcouragemeot  of  plantisg,  con-  fpedine  mutual  inclofurcs,  and  fome 

lined  other  regubttons,  for  example,  others,  were  perpetual.    The  tempo* 

(xemptiog  inclofed  ground  from  pay-  rary  daufes  were  continued  for  19 

IKBC  of  ceisy  ice  for  19  years ;  order-  years,  and  the  perpetual  clau&s  rati- 

iogbericort  of  loooL  rent  to  plant  fied    generally    by  ad  James  VII, 

6  fflnch  yorly,  &c    Thefe  clinict  pari  z,  1685,  c.  39. 

Foil/.  K  k 
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$  X.      of  the  parties  damnified  and  prejudged^  and  to  fee  them  re« 
x66i,c4.  paired.'' 

This  regulation  is  dill  in  force '^^ 


i^  IL  Under  this  ftatute,  conterminous  proprietors  are  boand, 

at  their  mutual  expence,  to  repair  and  uj>hold  fuch  fences 
as  have  been  formerly  built  ^. 


WHB&B  IT 
ArFLlBS. 


Re^fition      In  order  to  have  the  benefit  of  this  ftatute,  it  is  necefltff 

'    to  make  previous  requifition  to  the  conterminous  proprietor,  ^ 
B^pyifitiwit  to  concur  in  ere£ling  the  fence ;   otherwife  he  will  oot 

be  liable  in  any  part  of  the  expence^  i  at'  Teaft  no  fardxr 

than  he  is  clearly  benefited  ^. 

i>  July  %ii,  x7X3»  Dimbar  againil  (ufficieat  fence  wflumldbefoodlf 

fir  Robert  Gordon.    (Forbes.)    And  be  proper. 

5th  Dec.  1769,  Riddell  againft  the  FUaM  in  defence.— At  coooNi 

inarquifs  of  Tweedale.    (Fac.  Coll.)  law,  thofe  who  have  concnncd  ia 

^  aoth  Jan,  1 758,  Alexander  Lock^  bmldinc.  may  be  oMfiBd  ts  ifWts 

hart  ^gainil  John  Seivewright.  yet  thi«  will  not  apf  ly  to  tke  dCi 

In  March  1745,  Alexander  Lock-  where  one  heritor  hat  been  at  ik 

hart  purchafed  the  lands  of  Craig-  (ble  espenceof  bnildiog,  witHoitftl"   - 

Jiottff  from  John  SeiTevright's  fk.  lowing  the  rvlea  •£  the  aft  li^ ;  Ae   ^ 

thcr«    The  boundary  on  the  eaft,  intention  of  which  Qatattwut^ 

between  the  lands  of  Craighoufe  and  to  encourage  the  inclofing  Uadh  H 

the  lands  of  Plcwhnds,  the  property  not  to  provide  for  preftn^iKl* 

of  Seivowright,  is  defcribcd  in  tiie  vres  already  mad«. 

^poation  to  be  a  ftone  dike,  ^  which  "  The  lords  ftNind  the  6«fai0 

ftpne  4ike,  upon  the  eaft  fide,  is  here*  ^*^^^  to  contribute  one  half  tf  A^ 

l^y  declared^  to  be,  now  and  in  all  expence  of  upholding  the  nardidl|^ 

time  coming,  the  boundary  between  between  the  porfner's  property  w 

the  fiud  hnds  of  Plewlands  and  the  ^^'*    P^*  ^oU 

lands  of  Craighoufe."  <*  *3d    Feb.    1738,   Ord  t^ 

In  the  year  1757,  this  ftone  dike  Wright.    In  this  cafe,  mavm^fi 

h94  become  decayed ;  and  Mr.  Lock-  that  omiQon,  no  part.of  the  a^ 

|urt«  with  a  view  to  indofe  that  part  ^^  ^^  po  the  contenpittoviicnt'' 

9f  his c(U^,  brought  an  a&ion  a^gainU  *  9tb  Jan#  1679*  ScitOD. 

Seifewright,  to  oblige  him  to  contri*  Seaton  of  Gairlion  pnrfoeiSoni 

buu  half  the  expence  of  rqiairing  or  of  Barns  on  this  ground,  that  be  b** 

re|)uildingit,  orofmakinglucl^ottvef  ^  ioclofed  a  pai^^  «.  ^  oC^b^ 


K  rtopuftt&ii  fa  cdlfip«Uabfe  to  tbhttibutt  squatty  to  the      !*•  .. 

Otg  oF  tht  mtifti^l  fctKti  though  the  benefit  he  dtniYes  Affut^. 
D  it  (hoilld  tiot  be  pt^itely  eqtral  ^.  fiat  the  b^efit  mtrft 
h  {(riot  IftcaftitiB  ttiatnal,  Othety/rtfe  the  farttfc  ttltiity,  that 
:  bhth  to  tihe  reguItittOti,  will  pti^nt  its  at>pIicktioil  *. 

i  iiite  Ihatmef,  it  it^  A^trrtiiittd  th^t  it  does  hot  aj^ly 

#1)^t«bY  IS  v^  hfl  ghhihd^  td»  dfte  faUirtl^,  Ibitti  y^art  ifter,-  kito 

etBChemarchif  ftani^gromid*  difrepsrir,  tbe  ip*rcfafer  bn>uglii  tn 

part  of  the  dike  which  is  upon  ad  ion  againft  his  author,  die  conttr- 

narch,  ihouM  have  been  made  minous  heritor,  to  oblige  him  to  con- 

J  cqaal  cxpence  of  both  par-  tribute  half  the  expence  of  repairing           *    * 

tte  6d^6tr  ^\cge&,  Kt»  ^t9*  it.     Vi^  in  ^titt  igaifr^  this 

bMide  tllc  MmM  wu  n^fer  ple»,  ThMt  tile  dioe  was  ^bibneidal 

M  tb  coBcwr  ki  b«il4iag  ftf  the  only  to  the  puifutfr,  for  the  behoof 

whick  kc  might  ha^c  done  by  of  whofe  lands  alone  the  defender 

fwn  ler^nts,  and  b^  Efae  la^d  hitd  tt/r&eflj  kf^Scd  h;  aiid  that  it 

I  of  his  own  ground,  which  the  was  of  no  fervice  to  the  defendcr*s 

i*  Bttte  «fe  of;  aad^e  sift  of  ktfid%  as  thcf  nftH  all  naincldfed, 

me*  Udk  Wft  lArdftia  the  hidf  aiid  kt  in  l«og  tacks^    Tbi  court 

ic  ezpencet  by  either  party,  but  (odsiA  the  deftndeir  Litbh^  to  totirri- 

both    parties    Ihould    concur,  bute  one  half  of  the  expence  of  up* 

k  Decefiarily  imports  a  rcquifi-  holding  the  dike. 

thovgh  it  be  not  expreflcd.  ^  15th  June  1784,  earl  of  Peter- 

lic  kcds  fonnd,  that  feeing  requi-  borough  againft  Mrs.  Garioch.  Di€t, 

I  was  not  made,  that  they  would  V.  iv,  p.  81. 

fnftain  the  procefs  agalnft  the  The  earl  of  Peterborough,  pro- 
ider  M  quantum  lifcratusj  by  not  prietor  of  an  eflate  in  Kincardine* 
I  pat  to  the  expence  in  the  con-  fhirc,  intending  to  inclofe  his  grounds. 
Of  to  the  building,  which  he  petitioned  the  iheriff  that  Mrs.  Ga« 
It  have  done  by  his  own  fervants,  rioch,  a  tontcrminous  heritor,  might, 
therefore  would  modify  the  ex-  in  terms  of  166 1,  c.  41,  and  1685,  c. 
esie  much  the  lower.**  (Stair.)  39,  be  found  liable  in  half  the  cz. 
Did.  VoL  ir,  p.  80.  pence  of  the  march  dike.  The  de- 
ll heritor  fold  a  part  of  his  eflate,  fender  fct  forth.  That  her  property  ' 
rated  from  the  part  he  refer vcd  was  mountainous,  barren,  and  of 
•  tone  dike,  which  dike  is  declar.  little  value,  and  which  would  not  be 
B  ths  purchafer's  difpofition  *^  to  meliorated  at  all  in  proponion  to 
Mm  and  in  all  time  coming  the  the  expence.  The  court,  in  an  ad vo- 
ttdary  between  the  landr."     This  cation,  fuftaincd  the  defence. 
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to  fxnall  properties  confiding  of  no  more  than  fiyeo 
acres  each,  The  lands  of  two  proprietors  were  div 
by  an  inconfiderable  ftripe  of  water^  oftimes  dry. 
one  proprietor  made  requifition  upon  this  ftatute  to 
other,  to  concur  with  him  in  building  a  mutual  fence, 
declined  doing  fo.  It  was  decided  that  the  flatute  app 
But  it  was  ordained,  that  the  ftripe  of  water  fhould  ei 
*^  be  wholly  without  the  dike,  or,  if  the  defender  pic* 
that  it  run  a  fpace  within  the  dike  and  a  fpace  without 
dike,  that  either  party  might  have  the  benefit  of  wate 
thereat*." 


§3. 


MATURE 
or  THE 
IKMCE. 


m.  The  ftatute  does  not  fpecify  the  kind  of  inclol 
wheth^  ditch,  or  hedge,  or  of  dry  ftones,  or  built  \ 
mortar,  v^iah  it  leaves  to  be  regulated  by  the  parties  di 
felves  'f  or,  if  they  difagree,  by  the  judge  ordinary  ^ 


^  lift  July  1669,  earl  of  Crawford 
againft  Rigg.     Stair,  V.  i,  p.  64a. 
I  July  I739»  Douglas  againfi  Pen- 


man. 


Kilkerran,  vce  Pland^ 
Incloling  of  Ground,  ^0.  |« 


/ 


CHAP.  IX. 


Of  the  Regulation  for  straightenmg  of  Marches* 


IT  often  happens,  that  the  marches  of  conternunous  ^  '- 
proprietors  are  fo  ctookedi  and  unevenly  interfefled  eral. 
ith  each  other^  as  not  to  admit  of  making  a  mutual  fence 
thout  an  exchange  of  ground,  which  the  a£t  16619  c.  41, 
1  not  give  the  proprietor,  **  vertuoufly  inclined  to  inclofe  his 
ound,'^  any  power  of  compelling.  In  order  to  provide  for 
ch  cafes,  the  ftatute  1669,  ^*  ^7>  ^^^  pafled. 

n.  By  this  ftatute  it  is  enafted,  that  "  it  (hall  be  leifomc       *  »• 
him  to  require  the  next  (herifFs,  or  bailiffs  of  regalities^  lu^diai 
cwarts  of  ftewartries,  juftices  of  peace,  or  other  judges  or-  created, 
nvpto  viGt  the  marches  along  which  the  faid  dike  or 
^  is  to  be  drawn,  who  are  hereby  authorized,  when  the 
y  marches  are  uneven,  or  otherways  uncapable  of  ditch  vifitcd. 
•  iikc,  to  adjudge  fuch  parts  of  the  one  or  the  other  herit- 
''sground,  as  occaGon  the  inconveniency,  betwixt  themy 

*  Chas.  II,  parL  a. 
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{  X.  from  the  one  heritor  in  favour  of  the  other,  fo  as  may  b 
1669! c'  A*.  ^^^^  ^^  ^^^  prejudice  of  either  party  ;  and  the  dike  or  ditd 
Adjudging  to  be  made,  to  be  4n  all  time  thereafter  the  common  maicli 
the  ground,  bctwixt  them,  and  the  parts  fo  adjudged  refpeflive  from  die 
.  one  to  the  other,  being  eftimate  to  the  juft  availi  and  com* 
tion,  if  the  penfed  pro  tanto,  to  decern  what  remains  uncompenfed  d 
'udecd^if  *^^  price,  to  the  party  to  whom  the  fame  is  wanting.  Aod 
not  of  it  is  hereby  declared,  th^t  tl^e.  psypH.  ibus  adjudged  hinc  inJii 
^^  ^^     (hall  remain  and  abide  with  the  lands  or  tenandries  to  whidi 

they  are  refpe£liv^  adjudged,  as  parts  and  pendicles  thered 

in  all  time  coming." 

{  s.  III.  It  may  happen  that  the  grounds  of  the  parties  an 

"o'oi^unI"  entailed.     But  that  does  not  prevent  the  operation  of  du 

B^uAL.      ftatut^  the  land  got  in  e^^ct^iAge  being  conddeiced  as^  partol 

the  entailed  eftate,  and  liable  to  the  fame  reftridiions  witl 

the  land  given  up^.     If  part  of  the  exchange  be  a  pecu^ 

ni^y  con(L4eration9  fuch  fum  muft  be  confidere4  03  ^  opi 

tal  to  be  laid  out  in  purch^ng  lapd^  or  otherwifcj  i^  teimi 

^      of  th^  entail. 

§4*  IV.   TR,ANSAOTxaKSr  of  this  fort  are  not  underftoodt 

BzcAM^  **'  make  any  alteration  on  the  cpmparative  value  of  cilhg 
BioN.  eftate.  Each  proprietor  ia  prefumed  to  get  as  mucb  ai  tl 
gives.  And  it  is  not  ufual  for  any  formal  conveyances,  fioi 
the  one  piioprictor  to  the  other^  to  take  place*  An  exchivg 
ther^foreji  of  fmall  parcels  of  land,  for  the  puq>Q&  < 
(trai^ening  marches,  is  not  confidered  fuch  as  alteraOP 
of  clrcumftances,  as  to  afford  ground  for  ftrftipg  ?ny  of 
off  the  roll  of  freeholder&^»  even  ajthoi^gh  bis  valuatioii  I 

h  zotlijui.  Z702,  fir  John  Earn-  acres  had  bci^  givcQ  off  by  oBopi 

fay  again  ft  fir  Jjines  River  ;    Fount,  prietor  to  his  neighbour,  bot  1^ 

^  Wight's  fyftern  of  tledion  hw,  received  another  piece  of  landia^ 

B.  iii,  c.  4,  p.  7,S(»    **  In  a  cafe  from  change,  it  was  undcrftood  the  tri 

the  county  of  Forfar,  no  lc(a.tl)M40  fii^twn  made  no  variation  npfloi 
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00  greater  than  the  hw  requires;  not  eren  although  ^„Xvr  ot 
fieehoU  depend  on  the  old  extent'.  iicbaii^. 

dteot  of  hit  Tabed  rent  *'    17689  iTeeiUcct;anditflio«]dfeemthatui 

SkoK  tgainft  Orafaam.    Ibid.     Bat  tlteration  of  tint  nature  might  form 

if  coofiderabk  trmdt  of  ground  are  an  objedion.    Hiid. 

acbaged,  and  mutual  difpoficions  d  Feb.  X78i»  Hamilton  of  Suo- 

kecome  neceffiirj,  there  maf  be  »  dnm  againft  Bogle  of  Shettlefioni. 

Mmal  aUcritioii  in  their  rti^d.  Wight.    Ibid,  p.  187. 
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Of  the  Division  of  Lands  li/ing  Run^ridge. 
5  '•       1.  "  T    ANDS  are  faid  to  lie  run-ridge,  where  the  alternate 

GIN-  I  H 

kL.  -*— '  ridges  of  a  field  belong  to  different  proprietors". 

For  remedying  fo  inconvenient  an  arrangement,  the  z&  169J1 
c.  23  **,  was  pafTed. 

•  ^  II.  This  flatute  proceeds  on  the  narrative,  of  the  "  great 

firiLL.  p.  I,  difadvantage  arifing  to  thfe  whole  fubjefts  from  lands  lyinj 
J/^^' ?'j*^*  run  rig,  and  that  the  fame  is  highly  prejudicial  to  the  policy 
and  improvement  of  the  nation,  by  planting  and  incloGng.'* 

Jurifdiai©n  It  was  therefore  ordained,  "  that  wherever  lands  of  <lif- 
pvcn,  ferent  heritors  lie  runrig,  it  fhall  be  leifum  to  either  party  to 
apply  to  the  flierifFs,  flcwarts  and  lords  of  regality,  or  jus- 
tices of  peace  of  the  feveral  (hires  where  the  lands  lie,  to  the 
effeft  that  thefe  lands  may  be  divided  according  to  their  re- 
fpeftive  interefts,  who  are  hereby  appointed  and  authoriied 
for  that  efFeft,  and  that  after  due  and  lawful  citation  of 

*  Erik*  B.  Hi,  tit.  3,  §  59,  b  William,  pari.  i. 
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irties  concerned  at  an  certain  day,  to  be  prefixed  by  the      i^ 

•j  •     I  •      •  WILL.  F«  Bf 

id  judge  or  judges. .  1695,  c  »> 

"  It  is  always  hereby  declared,  diat  the  faid  judges,  in 

iking  the  forefaid  divifion,  (hall  be  and  are  hereby  reitrifl- 

I  fo  as  fpecial  regard  may  be  had  to  the  manfion-houfes  of 

;  refpe£live  heritors,  and  that  there  may  be  allowed  and  Mode  of 

udged  to  them  the  rcfpeftive  parts  of  the  divifion,  as  P'*^*     ^' 

U  be  moft  commodious  to  their  refpective  manfion-houfes 

I  policy,  and  which  (hall  not  be  applicable  to  the  othet 
accnt  heritors." 

It  is  alfo  provided  and  declared,   ^^  that  thir  prefents  Tncoqxxite 

II  not  be  extended  to  the  burrow  and  incorporat  acres,  *^'^'' 
t  that,  notwithftanding  hereof,   the   fame   (hall  remain 

ii  the  heritors  to  whom  they  do  belong,  as  if  no  fuch  a& 
1  been  made." 

m.  The  divifion  competent  to  l^dholders,  by  this  ftat-       { 3- 
s,  **  is  not  in  pradice  confined  to  runrig  lands,  in  a  ftri£t  terprit-* 
ife  of  the  words,  but  is,  by  a  liberal  interpretation,  ex-  ■*  "* 
ided  to  cafes  where  the  properties  of  the  fcveral  heritors 
:  broke  off,  not  by  fingle  ridges,  but  perhaps  by  roods  or        ^ 

A  DmsiON  under  this  ftatute  has  been  ordered  to  pro- 
ed  in  the  cafe  of  fix  acres  ^  ;  and  even  of  no  lefs  than  nine 
■ntiguoas  acres  ^.  But  more  lately  it  has  been  held,  that 
^  was  rather  carrying  the  remedy  beyond  the  (latutory 
tendment;  and  it  is  now  under(lood,  that  the  largefl: 
^ty  of  ground  to  which  the  a£t  applies  is  four  contigu- 
«  acres'. 

^^.  B.  iiii  tit.  3i  §  59.  *  Marquis  of  Annandale,  1774. 

'athNov.  X755,  heritors  of  In-  f  Jan.  1 7, 178a,  Lady  Gray.  Fac- 
^  againa  James  Milne.     Fac.    Coll 
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$  3-  ^(  Small  parcels  of  land  iurroundcd  by  a  gfcate?  eft«i 
TsiENBT-  and  lying  at  a  diftance  off  from  each  othcr^  but  each  jpiivd 
*^'  lying  contiguousi  and  not  ru^ridge,  do  not  fall  under"  tbii 

.  It  18  competent  to  feuars  to  fue  for  a  diviion  upon  thii 
(latute,  agaiaft  their  fapcriors^. 

f  latarlocntM-  ia  the  cafe  Dec.  7,       The  £cu«rs»  called  at  dtfeolgi^ 

7744,  .Sir  Join  HaU  agaioft  AUfon  made  no  oppoikiaB«  coaMtnof  lb 

Falconer.    Followed  as  a  precedent  meafure  to  be  £ar  the  general  beocit; 

in  the  cafe  July  14,  1780,  Murifon  but  a  keen  oppofitlon  was  maiotaifled 

againft  Dryfdale.    Fac.  Coll.  upon  the  part  of  the  York-BoiMirf 

**  %%Cti  Jao.  1774,  Feuars  of  Tra-  eompany,  on  the  foilowing  groodk 
nem   agavtft    York- Building  com*        >mo>  There  waa  an  objcdioo  » 

pany.    Fac.  Coll    la  this  cafe  fomc  ^  t»^e«     **.  It  was  pleaded,  that 

other  points  were  difcuffcd.  *^«  ftatute  of  run-ridge  regards  fldjf 

In  the  neighbourhood  of  Tranent,  /««'«•  rvjf/m,  lb  confideraHc,  n  W 

there  is  a  tTz6t  of  ground  of  about  ^^  ^^^  fubjcd  of  incbing  and  plJI^ 

500  acres,  partly  belonging  to  feuais  ^S  ^^^  iailyards  and  fmaU  peodkb 

from  the  family  of  Wimen»  and  part*  of  ground  in  the  ntighbowfaMiflf 

ly  to  the  York- Building  company,  boroughs.  And, 3//#, That  ofe^rf 

as  pnrchafers  of  the  forfeited  cftatc  thefeHar»nowpuritiingtdrfifioB,dr 

of  WintoD,  comprehending,  inUr  aUa,  properties  lay  in  detached  ploti,  atH 

the  barony  and  borough  o£  barony  ^^  interje&ed,  and  which  cctoUf^ 

of  Tranent.  therefore,  the  ilatute  was  oat  ippfr* 

As  matters  flood,  there  were  in  all  ^*^^*    The  court  repelled  « tbi** 

a6  feuars  of  Tranent,  vaffab  to  the  jcfliontothe  titleofthepurfnfr%«i 

York-Building  company,  the  origin-  to  ^^c  competency  of  the  a&ion;  iiii 

ml  Duaiber  being  reduced  from  the  ^Uow  the  divifion  to  proceed   Rfd 

rights  of  different  feus  or  plots  hav-  ^^e  objedion,  that  eight  oCthelaaft 

ing  come  into  one  perfon.    Of  thcfc,  have  their  federal  properties,  as  B^ 

fourteen  concurred  in  inftiruting  an  pofleffed  by  then^  ifi-one[^»CMi 

a&ion  againft  the  faid  company,  and  ^  themiehrct;  and»tkarvfaN^cuiii^ 

the  tweWe  refiduary  feuars,  fbuadiog  he  tran^fed  from  one  fituaCioB  tf 

upon  the  a<Sb  1695;  ai)d,  in  reipe<^  another:  And  find  it  competeot^ 

that  the  purfuers  lands  lay  runrig,  or  the  cdmmiffioner,  in  making  tlte  ^ 

rondalc,  inferje<acd  with  other  con-  vifion,  to  fet  off  the  (haivt  if  #• 

terminous  lands  belonging  to  the  de-  parties  on  either  fide  of  the  tows  < 

fenders,  coDchidiDg  that  the  whole  Tranent,  as  ihall  be  moft  cOffdacr^ 

fiiookl  be  meafured,  valued,  and  di-  ^or  the  general  interefl,  and  witb^ 

%idcd,  and  lands  allocated  to  each  of  regard  to  the  place  wbdt  tbcirc* 
tbem,  contiguous  and  togetlyer. 

z 
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lififion  of  niii*ridge  lands,  it  is  not  oeceflary  that  the      ^s* 
(hoold  be  made  parties  to  the  adion.  It  is  prefumed  TBrriiT- 
landlord  will  take  care  of  the  intereft  of  his  tenantSi  »• 
they  fufier,  have  recourfe  againft  him  on  the  war- 
in  their  leafes*. 


«fleffiont  were  before  the       *  M»y  15,  1799,  Bruce  agiiail 

9ni«»  Di^  V.  ir,  p.  147. 
Igment  wit  **  adhered  to,*^ 
iaimiDg  bill  and  anfwcn. 


CHAP.  XI. 


Of  the  Division  of  Commons. 


$  '•      I.     A     REGULATION,  which  has  been  ftlU  more  «• 
IN  oiN-  JLA.  tenfively  falutary  to  the  landed  intercft  and  agri- 

culture of  Scotland,  is  that  of  king  William's  firft  parlia- 
ment, "  concerning  the  dividing  of  commonties."  The 
exercife  of  this  important  jurifdi£tion  is  appropriated  cxdo- 
lively  to  the  fupreme  court.  But  juftices  of  peace,  along 
with  fherifFs,  ftewards,  and  bailies  of  regality,  are  expreWf 
authorized  to  perambulate  and  take  all  neceOary  evidence;  fo 
•  that  the  court  of  feflion  may,  on  their  report,  determine  the 
procefles." 

t^^  II.  The  preamble  of  the  ftatutc  mentions  itsobjcSto 

WILL.  p.  I,  be,  "  for  preventing  the  difputes  that  arifc  about  common- 

p  ^*  bi     ^*^^*  ^"^  ^^^  ^^^  moxz  eafy  and  expedite  deciding  thereof  in 
time  coming.'* 

Euaamcnt.     Jt  was  therefore  ftatuted  and  ordained,  that  all  common- 
ties,  "  (excepting  the  commonties  belonging  to  the  king  toi 
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tl  boroughs,  L  e.  all  that  belong  to  his  majefty  in  proper-     $«•' 
n  royal  boroughs  in  burgage),  -may  be  divided  at  the  in-  PAftL.'x,  * 
ce  of  any  having  intereft,  by  fummons  raifed  againd  all  '^5f  csS. 
M15  concerned,  before  the  lords  of  feflion,  who  are  here-  tiom. 
rmpowered  to  difcufs  the  relevancy,  and  to  determine 
1  the  rights  and  interefts  of  all  parties  concerned,  and  comn^Q^tx. 
due  and  divide  the  fame,  according  to  the  value  of  the  Burgage  * 
ts  and  interefts  of  the  feveral  parties  concerned,  and  to  ^"**^*' 
t  commiflions  to  fherifTs,  ftewards,  baillies  of  regalitie,  pjticedurv. 
their  deputes,  or  juftices  of  peace,  or  others,  for  per-  who  maf 
ulating,  and  taking  all  other  necefTary  probation,  which 
miflion  (hall  be  reported  to  the  faid  lords,  and  the  faid  J^J^^*~ 
efies  ultimately  determined  by  them. 

And  where-  mofTes  (h^Il  happen  to  be  in  the  faid  com-  if  there  be 
ities,  with  power  to  the  faid  lords  to  divide  the  faid  moflfes  ^^^^^ 
Dgft  the  feveral  parties  having  intereft  therein,  in  manner 
(aid. 

Or,  in  cafe  it  be  inftrufted  to  the  faid  lords  that  the  if  they 
mofles  cannot  be  conveniently  divided,  his  majefty,  with  divided. 
imt  forefaid,  ftatutes  and  declares,  that  the  faid  mofles 
I  remain  common,  with  free  ifti  and  entry  thereto  whe- 

divided  or  not. 

Declaring  alfo,  that  the  intereft  of  the  heritors  having  Ru'c  of 
t  in  the  faid  commonties,  (liall  be  eftimate  according  to  the  differ- 
raluation  of  their  refpeftive  lands  and  properties ;  and  *"'  *°'*'" 
ch  divifions  are  appointed  to  be  made  of  that  part  of  the 
imonty  that  is  next  adjacent  to  each  heritor's  property." 


CONSTftOC- 
lON  OF 


D.   A  COMMON  may  be  divided  at  the  fuit  of  any  having      §  3. 
wftj  not  only  of  a  joint  proprietor,  but  even  of  one  per-  !J. 
baviog  merely  a  right  of  fervitude  thereon  ^.     But  whe-  tuz  act 

^  B.  iii,  tit.  3,  §  57.  See,  however,  lord  Kilkerran's  doabt,  (Dec  129.) 
5 


5i8  RuHAL  Fdutr«  Boo 

S  3-      ther  the  ftatute  eitendi  to  lands  which  below  in  vi 

TioM  or     to  one  pTOptietori  and  are  onlf  burdened  widi  ferrkt 

'^im^    favour  of  neighbouring  tenements,  has  been  ttuch  dif] 

BicTiTLiD?  It  is  clear  that  it  is  no  fufficient  ground  to  entitle  one  to 

a  divifion  on  this  ^Gt  of  parliament^  that  a  few  deiniie 

proprietor,  fervittktes  of  fo  many  rottms  of  grafS)  foi  etattiple, 

off!  Such,  neither  in  lega),  nor  in  Tulgar  language, 

^r^  «? *  a  common  5  for  very  frequent  inftailces  occur  of  a  ft 

fcrntUs^   of  two  cows'  grafs,  for  example,  on  the  ridieft  etfl 

which  was  never  even  vulgarly  called  a  rwAfWMM.    1 

cafe  is  diflferent  where  the  fervitudes  are  of  fuch  ctt 

to  exhauft  the  wRole  or  great  patt  of  the  ufe  of  Ae  li 

as  is  often  the  cafe  of  large  hills  and  gteat  ttads  Ol 

ground.   Such  are  often  even  in  the  language  of  our 

called  common  ^.    They  have  occafioned  much  &i 

of  opinion,  and  have  been  varioufly  decided  in  the 

of  fcfBon.     In  one  inftance,   it  was  decided  that 

lay  for  a  divifion  of  a  conunon  to  thofe  having  oB 

vitudes  againil  the  proprietor,  (and,  of  courfe,  via 

although  there  was  no  common  property  <*.     Btil 

fubfequent  fuit,  at  the  inftance  of  the  proprietor  of  ; 

mon  moor  againft  his  feuars,  who  had  only  rights  d 

tude  therein,  where  "  the  matter  was  argued  atttd 

lords  themfelves,  with  more  accuracy  than  it  had  fa 

any  of  the  former  cafes,"  it  was  decided  that  "  ^thc  j 

was  not  entitled  to  infift  in  a  divifion  upon  the  ^A  < 

liamcnt  *•" 

But  this  general  point  again  occurring,  and  dS 
much  dividing  the  bench,  lord  KUkerran  feports,  dfir 

ft  Kilk.  V.  Commonty,  No.  5.  *  31ft  Dec.  1759,  aiid  !ft  F 

*  Dirleton,  v.  Commonty;  and  fir  fir  RobeR  8tew«rt  of  TQfidl 

James  Stewart's  anfwers.  thf  feuars  of  TiUk«ohr|; 

<l  7th  Jan.  1724,  lord  Karnes,  Vol  CommoDty,  No.  5. 

i,  No.  4%  i  Kilkeriui,  p.  ta6. 
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Mded  a  fpecial  determination  of  the  point,  but  fell      ^5- 
irhat  of  a  middle  way.     They  found  that,  without  Tww^dr'^ 
5  to  the  defender's  right  of  property,  the  Itirface  of  T«t  act 
in  qneftioo  might  be  divided  between  the  parties,  tNTiTLctf 
f  to  thdr  feveral  interefts  on  that  fiirface  :**  which, 
Kilkerran,  feems  rather  a  judgment  on  the  com- 
dian  upon  the  ftatute.    In  a  later  cafe,  however,  it 
a  decided  that  a  right  of  fervitude  over  a  commonty 
dsL  an  intereft  as  can  authorize  a  divifion  upon  the 


feveral  proprietors  be  the  only  parties,  the  rule  of  — i^vLuot 
as  filed  by  the  laft  claufe  of  the  ftatmc,  is  accord-  ^*''"*^"- 
be  valuations  of  the  feveral  lands  and  properties. 
ifivifion  of  valuation  muft  be  made  by  the  commif« 
f  fupply  '• 


eb.  I77Z«  Gflbert  Lawrte  be  <ontioued  in  poiTeflioo,  till  fuch 

:,  aod  others»  ag.  the  duke  time  as  Ihares  fliould  be  fet  off  to 

a.    Hamikon*!  Decifionsi  them  fufficicnt  to  anfwer  fuch  ferv- 

itudes. 

irocefs  of  diviGon  of  the  When  the  cafe  returned  to  the  lord 

of  Reddinrig  and  White*  ordinary,  the  purfuert,  who  compcfed 

rat  decided  that  there  were  this  third  clafs,  infixed  that,  accord- 

«nt  claflet  of  heritors  who  ing  to  the  interlocutor,  they  were  cn- 

(fHL  The  firft  and  fecond  titled  to  have  a  divifion  of  the  com- 

«ra  found  to  have  a  rif  kt  montf  allotted  to  the  duke,  and  (hates 

II  property  correfponding  fct  off  to  them  rcfpcAivcly.  In  order 

B^Aive  lands,  and  were  to  determine  the  point,  his  lordlhip 

i  a  (hare  in  the  divifion  made  avizandum  to  the  court,  with 

n»  their  valued  rent.    The  thefe  queflions :  iot«,  whether  thefc 

CMififting  of  the  feuars  of  feuars  could  obh'ge  the  duke  of  Ha- 
of  Hamilton,  were  (bund  sulton  to  divide  that  fhare  of  the 
t  a  joint  right  cf  property,  common  allocated  to  him,  fo  as  each 
lit  of  Jtrv'dude  merely  in  perfon  might  have  a  (hare  appro- 
heir  title  deeds ;  it  being,  priatcd  correfponding  to  his  fervi- 
declared,  that  the  {hare  to  tude  ?  and  %do^  in  cafe  the  feuars 
to  the  duke  of  Hamilton  could  force  fuch  divifion,  by  what 

burdened  with  thcie  Icrv-  rule  it  ought  to  be  made  ? 

I  that  the  fetxars  were  to  f  a)d  Jan.i77i,dukcofQueenfberry 
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f  3*  Where  the  queftion  lies  between  the  proprietors  on  tlieo0 

TioN^r^^'  part,  and  thofe  who  claim  feryitudes  on  the  other,  Mr.Erfldnc 

YBB  ACT    obfervcs,  it  is  more  uquitoble  to  oblervc  the  rule  laid  do#i 

ps7i$ioMi.   in  the  preceding  claufci  to  divide  the  commonty  accordinf 

to  the  value  of  the  intereds  of  the  feveral  perfons  concerned 

Thus,  in  one  inftance,  where  the  defenders  had  rights d 

fervitude  of  pafturage  followed  by  pofl*eflion,  it  was  decided^ 

that  the  rule  of  divifion  was,  <<  not  the  valued  rent;  bat 

that  the  commonty  mud  be  decided  conform  to  the  number 

of  fheep  and  beftial  in  ufe  to  be  paftured  thereon,  eioef 

where  any  of  the  feuars  are  limited  by  their  rights  to  a  Ider 

number  of  (heep  *."     "  The  proprietors  were  formerly  a* 

fmcipuum,  ^^^^^^  ^^  *  feparate  allowance,  or  a  pracipuum^  o?cr  aai 

above  their  right  of  property,  over  and  above  the  (btB 

due  to  them,  on  account  of  their  own  or  their  tenants*  \dlr 

feffion  ^" 

It  has,  however,  been  decided,  that  a  proprietor  is  not 
entitled  by  virtue  of  his  right  of  property  to  any  prsc^ut^ 
in  the  divifion  of  the  common  i  but  that  he  had  tbadbf  • 
right  to  coals,  mines,  minerals,  and  other  foflils  that  n^ 
be  under  the  fame '. 

ag.  JohnfozL  In  this  cafe  the  court  of  I  tid  Feb.  178ft,  fir  Robert  to 

feiCon  fifted  procedure  till  the  parties  dcrfon  ag.  captain  Georje  Bfic|&  I 

obtained  a  divifion  of  their  valuation  The  above  was  the  tnterkxiHrtf! 

by  the  commillioners  of  fupply.   Sup.  the  lord  ordinary,  and  it  was  adknl 

to  Didionary.  to,   referving  to  the  propriettr  II 

h  B.  iii,  tit.  3,  §  58.  claim   that  |)art  of  the  comMiqf 

i  iith  Aug.i>72,Maitlandagainil  which  iheuld  remain,  after  llw» 

Tait.    Fac  Coll.  fpedive  ihares  had  been  aUottedttd. 

1^  Erik.  B.  iii,  tit.  3,  §  58.  the  parties  having  iotcreft.  fa&OA 


f 


CHAP.  XIL 


Oftht  Laws  concerning  the  Game. 


1  nriHE  paftimes  of  hunting  and  hawking,  hare  been      { i. 
X      at  all  rimes  highly  efteemed  in  this  country,  as  J^q^!'*^*' 

*  the  only  means  and  inftruments  to  keep  the  hail  lieges* 
todies  fra  not  becoming  altogether  effeitiinat  *."  Tet,  ancient-  All  qnali- 
ly,  no  qualification  feems  to  have  been  necefiary  to  endtle^^^®^ 
Cffcry  perfon,  whether  proprietor  of  land  or  not,  to  hunt. 

*  It  is,''  lays  preOdent  Balfour,  "  leafum  and  permitrit  to  Prefideot 
itf  SMI  to  cbayes  hairis,  foxis,  and  all  other  wild  beads,  be-  ^*^^^* 
Mi  widiottt  forr^ftisi  warrcnis^  parkis,  or  wardis^.**    It  is 


*  PirL  i6,  Jamet  VI,  x6oo,  c  13. 
^  Fnftict,  p.  54s.  And  he  quotes 
*()imL  Attach,  c.  ap,  Mod.  teo  cur. 

Mo  fachpaflkge  appear!  in  the  firft 
—Will  reCoTcd  to,  vis.  Quon.  At- 
^;  but  in  ch.54,  of  the  Form  and 
^fatter  of  holding  Baron  courts, 
*^  b  the  following  paiCigei  which 


Balfour  feemi  to  have  in  viewt  **  In 
the  time  of  king  Robert,  na  manner 
of  waten  were  defended  from  fifliing 
of  fahnon,  but  rivers  runnand  into 
the  fea,  nor  ate  wai  not  defended  to 
M/iy  man,  to  hunt  nor  to  chafe  the 
hare,  and  the  foxe,  and  other  wild 
brails,  without  forrefis  and  warranis 
wherefoerer  they  are  foundand* 

LI 


f> 
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§  I.       certain  that,  by  the  common  law  of  Scotland,  all  mcq  (tfte 
nlV'    ^^^  privilege  of  hunting  on  their  own  cftate*  at  Icaft^s! .  ., 


proprietor 
of  the 
game. 


Ezceptioni.      It  was,  therefore,  an  exception  from  this  gcnend  r^ 

that  deer,  as  we  have  feen,  were  confidcrcd  as  rfgalialm 

^^^'         the  privilege  of  hunting  them  required  a  fpecial  gramiraBi 

RegaOta.  ^^^  crown  **.  In  like  manner,  various  regulatiotu  wpt 
made  as  to  hunting  in  the  king's  fprefts  * ;  our  junfpm- 

King's  dence.  having  never  acknowledged  the  game,  in  gcnwt 
to  belong  to  the  fovereign;  a  maxim  that,  amid  other  cor< 

King  never  ruptions,  crept  latterly  into  the  feudal  fyftem,  as  adoptcdi)f 

proprietor  ^^j^^y  neighbouring  nations,  though  repugnant  tQ  thf  Iff} 
and  native  freedom  of  thofe  warriors,  who  intrpduccd  tu 
originally  a  law  of  liberty,  into  Europe  ^  "  ' 

■  ■•  -         \         •         a 

.  c  Aucupat^unes,  Tcoatiu  .es  et  pif-  forefl,  as  Jar  4f  he  may  call  hitti^ 

cationes  cum   fundo    tranfifc   nemo  or  his  doglicfch.    3,  And  gif  itim  ' 

unquam  dubitavit,  ita  ut  qui  feudum  pens  that  the  faaunds  or  6on'mf 

:iccq)it,  aiacupari,  Tenari,  pifcarl,  m  eo  the  heaft,  qaKtkHhejrfbllwedfiiV  { 

poflit ;  et  etiam  aHum  cxtnmBtn  pro-  in  the  ionfud  (pace,  tbtt  WJV ' 

hibere  nc  aucupandi,venandi  aut  pif-  incontinent  take  with  him  SiMMk 

randi  caufaingrcdiatur.  Craig de  Feud,  and  his  haunds,  without  chaBofCB  I 

Lib.  ii,  dig.  8,  §  13.      With  Craig  anie  man.    4,  And  gif  it  iallhi] 

agrees  lord  Stair,  B.  ii,  tit.  3,  {  60.  him,  iii  followmg  hit  haiiB^Wi 

*  d  But  deer  in  inclofures  are  private  within  the  forcfr,  to'onriai'^l.  -  , 

property.  exceide  the  TorelkM  fjpat^;  lilttj^^ 

^  Thus,  in  chapter  i;th  of  the  Fo-  pay  aught    kfe,    knd  iJH  die  Ji  | 

reft  Laws  of  king  William,  which  is  haunds  with  the  bcaR;  j^^jGAlSm 

intitled,    **    of  hunting  within  the  foerer  fall  falloW  lii^'fai^^^tf-JK 

king*s  forcft,"  it  is  cnacfled,  «  I,  gif  runnand  at  ane  bead,'  fin  ftji] 

anie  hunts  within  the  king*s  foreft,  land,  within  the  king*t  Ibrci; 

without    licence,   he   fall   pay   lol.  remove  and  lay  afide  hlib^^i 

a,  Gif  anie  free  tenant,  having,  be  arrows,  gif  he  ihlc  'h«%'ii^4e' 

vertcw  of  his  infeftmcnt^  free  power  ^itid  the  IJow'and'  the  ittdM'v^ 

to  hunt  within  his  aune  land,  march-  the  bow-ftring:  and  gif  tlv  HM|l 

and  .tear  to  the  king's  foreft,  lets  and  ^^ys  the  bead,  he-  w»i  Ift  11^1 

/ufren.his  dogs  to  runne  within  his  and  the  bead  Ikll  'pifif  k^*di 

awne  land,  and  they  follow  the  bead  ^^^  free,bat  (wHhonQ 'ttlf^Uall 

within  the  king's  forcft,  he  may  fol-  of  the  king,  or  lord  of  tjhat  farfff** 
low  his  hounds  within  the  king's        f  Sir  William  Blackdoae'ransfi 
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earlieft  noflce  that  appears  in  our  ftatute-book,  of      j  i. 
in£lion  of  perfons  as  entitled  or  not  entitled  to  in-  <i^Atiri- 
a  this  favourite  amufement,  is  the  narrative  of  the 
69  c.  I3  f  J  which  obferves,  that,  by  the  **  common  x6oo,  0.23] 
idi  of  ail  countriesi  fpeciai  prohibition  is  made  to  all 
perfons  to  flay  wyld  foule,  hair  or  venifon,  except  tiJJj,  ^*  " 
hj  their  revenues  may  beare  the  charges  and  bur-  privileged 
f  the  halkesi  hounds  and  dogs  requifit  in  lik  paf-* 


ho  alteration  in  the  common  law  of  Scotland  t^as 

y  this  ftatute;  which  contained  only  fomc  general 

c>'ns\nth  regaM  to  the  manner  and  thie  times  where- 

ould  be  lawful  to  "till  game.     But  not  many  years 

cr,  it  was  ordained  by  the  ftatute  i6aiy  c.  31  ^    - 

tib  tillm  hunt  nOr  haulk  at  any  time  hereafter,  who 

t  a  ploughgatc  of  land  in  heritage,  under  this  pain  of  j^^^ 

vlt  isDOt^tbe  fupcriority,  but  the;  property,  (whether  mcaothuid. 

tU  crown  or  of  a  fubjef^  fnperior)',  that  gives  this 

ft,-  ■    '  ■•     ■ 

■I  • 

l^Ugid,  *•  Tipoa  the  Norman  ea  claimed  a  property  in  the  game." 

Ajacw  dofitriAQ  cook  place ;  (Chriflian's  Blackflone,  B.  U,  p.  419, 

afi^  of  ^urfuing  aod  taking  note  10.) 

^jcn^  or  yenery*  and  fuch  In  France,  prior  to  an  ordinance 

|id|  as  Were  accounted  game»  of  Charles  VI,  in  the   year    1366, 

hdid^  to  bebng  to  the.kitig,  nearly  30b  years  after  the  invaiion  of 

k  pnly  as  were  authorifed  England  by  the  Normans,  the  privi- 

l4!  Tl^  define, however,  lege  of  hunling  was  common  to  all, 

i  amietauar  controyerts  with  excepting  *<  dans  certain  licux  et  avec 

ll^t,  c4>fer?iiig;,  that  *\  it  is  cette  di/fiirence,  qu'ils  ne  peuvoient 

ppr  Uags»  prior  to  the  carta  fe  fervir  d'engins  ni  chaffer  a  la  grofs 

,c|fLifned  and  czercifcd  the  B€te,  ce  qui  n*etoit  pas  permis  qu'aui 

re4)ir^&aking£ore(lsy  whei^  gentiUhumxncs.*'    (Pothief ,  Druit  Ui* 

.pky^ed  OTcr  the  grounds  vil,  &c  Tom.  iv,  p.  356.) 

|iji^t  •  - .  But,  beyond  the  ^  James  VI,  pari. 

t  tbede  prif ilegcd   places,  ^  James  Vf,  pari.  23. 
e  king  nor  any  of  his  grant* 

L  1  a 
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•  j  t.  This  very  moderate  qualification  wzb  fo  far  a  CmitadMoE 

^uAuri-  ^  i^gij^  gf  huntings  previoufly  common  to  all.  In  FiaocCi 
the  right  of  hunting  was  underftood  to  belong  to  the  Mi- 
reign,  other  perlbiis  having  that  right  only  in  confequoRt 
of  his  permiOion.  Hence  it  isi  fays  Pothier,  <<  that  in  tk 
diderent  ordinances  concerning*  hunting,  the  king  ilwtti' 
ufes  the  term  we  permit  K'*  In  Scotland,  no  fuch  ri^t  wai 
erer  fuppofed  to  belong  to  the  crown :  our  enadmenti  diCR- 
fore,  fpeaks  prohibitively. 

This  ftatute  was  ratified  by  the  a£t  1685,  c.  ao^;  ifidf 

i  Droit  Civile  &c.  Ibid  p.  35 7«  er  property,  that  by  tke  ift  lfll» 

1^  James  VI,  pari.  4.    Amid  fome  this  right  and   prifilcge,  tr  ^pH^ 

fevere  regulations,  this  a(^  of  James  fication,    was    confined   to  pesft|l 

•«  prohibited  and  difcharger!  all  p^-  ^ho  had  a  plonghgate  of  land  k 

ions  to  hate  or  afis  fetting  dogs,  tn*  more  of  property ;  f^tht  tiwaA  ll(t 

leOi  he  be  an  heritor  of  xqool.  9f  y»«  mtified  and  confiimed  the 


lued  rent,  and  have  expr^fs  hccpce  of  rule  laid  down  in  the  faid  aft  l% 

the  maftcrs  of  our  game  wifhih  tneit"  tut  introduced  a  new  rcgalatioQ  l% 

ftireral  bonnds,  ilAder  {Ik'^j^  of  500  l^eabg  the  palticolar  itfMe'df  UW 

merka,r#fi»  quotlet,  in  cafe  of  failzie ;  ing  with  fowling  pitcet  tfrfMifl 

and  we  do  hereby  difcharge  all  com-  dogs,  under  an  excepdoo  li  AA 

roon  fowlers  and  (hooters  of  fowl,  or  pofleflcd  of  lOOoL  ScotI  off^faaiif^ 

any  perfons,  except  they  be  domeflic  and  having  licence  from  themlV 

i^irvants  to  noblemen  or  gentlemen  of  the  game :  that  no  evuknoe  taj 

who  are  heritors  of  loool.  Scott  of  been  laid  before  the  oourt^f  AeMl 

Yalaed  rent,  to  have  or  make  ufe  of  regulation  and  ezemptioB  ever  bailif 

letting  dogs  or  fowling  pieces,  under  beep  in  obfervance  fince  the  l&ifl^ 

the  pain  of  efcheat  of  fuch  dogs  or  and  that  they  are  now  in  defneta^y 

guns,  and  imprifonment  of  their  per-  that  the  appellant  having  inoit,d|§ 

ions  for  the  fpace  of  6  weeks,  toths  a  ploughgate  of  land  ia 

quotUs,^*    Under  this  flatutc,  the  juf-  had  a  right,  and  was  qualified  Vrl 

tices  of  peace  having  given  judgment  law  of  Scotland  to  hniit^  fb^jIB 

againft  a  proprietor  of  more  than  a  all  the  regulation  of  the  ganet 

plowgate  of  land,  but  who  had  not  he  was  not  liable  to  the  finei  i 

lOool.  of  valued  rent,  he  appealed  by  tlie  I3tii  of  his  prefent 

to  the  circuit  court  of  juAiciary,  at  therefpre  they  reverfe  the  deOce j 

Edinburgh,  which  decided,  *<  That,  the  jufticcs  of  peace  appealed  ft«M 

by  the   common   law   of  Scotland,  but,  in  refpeft  of  the  drcumftflMtt 

all  men   have  right  and  privilege  of  the  cafe,  find  no  czpencct  die/'  ' 
«f  the  game  on  their  own  eflatcs  S. 
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iu0  d^jf  conftkutes  the  fole  qualificattoo  in  this  country:  i  ^ 
I  Scotdih  game-laws  thus  not  only  happily  efcape  judge  QArvm^' 
d^ftone's  £evere  relnark,  that,  in  Englanjd,  there  is  **  .$fty 
3  the  property  required  to  enable  a  man  to  kill  a  paf- 
p^  as  to  vote  for  a  knight  of  the  (hire  ^  \"  but^  more- 
■f  in  the  general  fpirit  of  their  regulations  on  this  fubjeA, 
ate  lefS)  indeed,  from  Roman  jurifprudence  and  the  lav 
ature^  than  almoft  any  other  code  of  feudal  Europe. 

HE  criterion  fele£led  divides  hot  the  nation  invidlpufly 
two  clafies  \  the  rich  and  the  poor^  the  noble  and  the 
ble.  Neither  the  ampleft  profeilional  income,  nor  tlie 
sft  iortuDe  in  money,  in  urban  tenementSf  or  even  in 
^Ue  fecuritieii  nor  the  moft  valuable  leafe  of  the  longeft 
iiance,  on  the  one  hand,  nor  rank,  title,  or  pedigree,  on 
ither^  ^fiords  a  qualification  for  killing  game.  In  this  par- 
^r  the  firft  peer  of  the  realm  and  his  children  (land  00 
Eune  footing  with  the  meane(l  plebeian  j  iq  abhorrent 
em  been  the  tenor  of  Scouifli  legislation  from  that  arif- 
ttical  fpirit  by  which  the  game-laws  (as  frequently  it  is 
have  been  almoft  everywhere  dictated,  and  particularly 
lonarchical  France  \  where  mobility  was  almoft  e^clu-  In  Fraiurc. 
f  the  title  for  enjoying  the  pleafures  of  the  chace.  A 
Ml  Bot  noble*,  {un  rotwrier\  was  not,  indeed,  prohib- 

L  iVf  p.  174.     The  ^ualifica*  turiers  et  dod  noblei,  de  quelque  iui 

m  Englaiid  ii^  ift^  an  eflate,  et  qnalite  qu*ils  foieot,  iauf  k  ceuz, 

^r   frtcbold   or   copyhold,   of  qui  font  proprietaires  de  fiefs,  Icf- 

'per  wnum:    4^,  a  leafehold  quels,  en  cctte  quality,  oot  droit  de 

y  fprt.  of  .X50L  per  aonnm :  chafle  dant  tout  l*eteodre  de  leurs 

BiDg  the  loD  and  heir  apparent  fieft.**  Tom.  iv,  p.  377.    The  words 

i  cfifnire,   or  other  perfoa  of  of  the  •ttknnaHce  are,  "  marchands, 

ior^fprce:  4«(, being  the  owner  artilaos,  bourgeois  et  habitans  des 

^p^  oC  a  forefk,  park,  chafe,  or  villes,  bourgt,  paroifles,  villages  et 

B.  hameaux,   payfans   et   roturiers   de 

Ipcaking  of  the  •r^nmatut  1669,  quelque,  &c.**   Roturitr  properly  fig* 

189  M.  Pothier  fays,  "  elle  la  nifies  one  who  hol^s  by  an  ignoble 

1  indiiliDdeiiieot  a  tons  Ics  ro-  or  foccage  tenure. 

LI3 


S4!5  Rural  Polity.  B6rtL 

"  M-  itcd  from  hunting  on  fuch  property  of  his  Own  ^  he 
cATioii.  ttuiMj  lfnfief)\  but  he  could  neither  hnat  oniirf^i 
perfon's  eftate,  though  he  had  the  pernliffion  of  die 
prietor  °,  nor  even  on  his  o#n  allodial  property  •  :  wh 
a  nobleman,  {un  gentifhemme)^  could  hunt  not  onljr'to 
o^n  ^ro'uiid^  but  On  that  of  any  other  perfon  who  gM 
liberty  J'.  ■  '  m 

Between  thcfe  two  fyftems,  our  Englifii  neighboai 
Englilh  pciir  id  "have  fteered  -their  courfe  pretty  equally :  Wkfc 
^  '  th^y  agree,"  in  part;  but,  entirely,  with  neither:  Ul 

thiy  confine  the  |Wrilege  to  la^<^  property^;  ani 
it,  lir  general,  fo  rank  or  title.  Yet,  Ifltc  the  French,  d 
far  regard  gentility,  as  to  allow  the  privilege  to  eldfll 
and  heirs  apparent  of  efquires,  or  of  perfons  of  fu] 
degree.  In  Erf^ihd,  fathers,  thus,  by  irittue  of  diar4 
communicate  to  their  ofl^$pring  rights  not  belonging  to  ( 
fclVcs..  iFor  thU^fifcaHarity  an  Eiriglifli  jtidge  tipolqgta( 
oblervinff,  that  ^V.^lic,£ame  laws  are  to  be'coufidercU'i 

'  .       •      .  '  .  ?■■  i 

^  Les  roturiert  eUnt  par  leur  qua*  that  df 'Charles  VI,  fn  theyll 

lit6  de  roturferS;|  d^une  cAidltioii  I  while  ic  abfdlutelt  fbfcWdi'dl^ 

]f quell?  la  chaflc  ejl  defeodue,  pcu-  ndt  tioble  e¥cher  to  Atti^ 'lrf*t 

vent  hx^  emp^^s  de  chaifer,  in£me  for  that  ^lurpofe  dqgs,/iMt(b 

fur  les  terres  da  feigneur  de  fief  qui  15*^.  fpectall'y  rxcepti  fci^plM 

jeur  en  auroit  accorde  la  pernii{{lon.  de  Uut  pojfejjlons  et  remtest  ^*cft 

(Pothier,  Tom.  iv,  p.  ^57.^  fays  PbtMer,  cewx  q^  k-ratlM 

^  En  front  ttltu,  that  is,*  held  by  art  -  niftba^^^e  ni  fr9fftti"^ 

no  feudal  tenure.  (Tom.  iv,  p.  556)5  whidi^fi 

P  Pothier,  ibid.  359.  was  referred  entire  by^ftiMi 

*J  The  ftatutc  x  James  ,  c.a;,  {  3,  Henry  IV,"  but  iftenMidtili 

required  either  an  ellate  of  lol.  »-year,  and  fhfc  right,  as  alrtBdyaici 

or  aool.  in  money.    The  ftaiute  aj  limited  to  noblemm^t  pn^pi 

qha.  II,  c.  15,  repealed  the  ^rfonal  natural  in  France;  but  fcq 

qualification,  leaving  no  otJier  but  ^^^  reterfe  in  England^  wh< 

^nd :    So,   too,  the  earlieft  of  the  merce  and  the  monied  imH 

jprcnch  ordinances  touching  the  game,  daily  growing  in  ifiiportmca 


•> 
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tnre  luks,  father  than  as  founded  on  reafon ;  thereiiore^  it      i  <• 
[£rfer  to  adopt  what  they  have  a£tually  faid,  than  tQ^fu{>-  cii¥i6ni 
]fe  «iiat  they  meant  to  fay  ^Z' 

There  is  required  one  general  qualification  merely,  with-  The  fame 
It  any  minute  di(lin£tions  as  to  the  kinds  of  game  or  tne  Jon  for^ail 
inner  of  killing  it,  or  whether  the  qualiiSed  perfon  kills  it  g»««i 
mfelf  or  by  a  gamekeeper,  or  whether  the  latter  hunts  in 
\  mafter's  prefence  or  abfence  \  while  none  of  the.  lieges  modes  of 
:  ferUd  the  keeping  either  of  dogs  or  guQS,  })Ut  the  il-  ^'"^'"'g* 
pi  ufe  only :  To  this  moderation  in  our  fydem  of  game 
rS)  we  owe  our  efcape  from  many  teafing  and  trwt))e- 
ne  queftions  with  which  the  rcpojits  of  pur  neighbours 
randi.  ,  .  . 


■* 


b  Scotland,  th^n,  it  is  only  fuc;h  proprietors  as  have  a 


« .  _  - . 


Jo^  A^«r(l».to  the  pafe  Joaes  to  tho  infer tion  of  rb^  word  gun  in 

mm%^'  l6,  Geo,  III,  f.  ▼.  44.  the  latter'  id!, '  beeauii  it  nirght  be 

In  England,  any  perfon  not  qua-  attetitfed  ^ith  ifi-eat*  ipiooiMeilMhce. 

!d  is  pnniihable  "  who  ihall  keep  (Andr.  i-sSy  ^  <(-'fl'-  c.  204,  ftr.  1098. 

ife  any  grey  hound»,  f«tuiig  dogs,  3urn^  tit.  Game.    {  4,  p.  39;.)    Ac- 

Vfitercli^j,  tnnnela,  or  any  other  cordingfy  it  uJIes  the  gcnef aTekpreffion 

jioi^o  -kiU  an4  defiroy  <hc  game,  engines.  Hence  thi«  diilindibn  obtains 

l%)Ul>e-thereQf  convi^od."  in  pradice  ;  in  the  cafe  of  ji '^Gfi,  or 

rbeezprefllonDf thepreyiouadat-  other  equivocal  engine  that  maybe 

13  Cha.  II,  c.  25,  it  (lill  more  ufed  for  other  purpofes  thaA^he  kill- 

OiL    3y  it  an  nnqualilKed  perfon  ing  of  game,  the  evidence  m^ull  be  at 

ID«C  aliowed.to  have  or  keep  for  Icall  generally,  that  it  wa^/iept  for 

Stli,  C9  any  other  perficn,  any  the  illcfgal  purpofe;  whereas^  in  the 

g^-bow^greyhoundsyfettiagdogs,  cafe  of  lurchers,  harepipcs,  and  fuch 

Itty'conry  dogs,  lurchers,  bays,  like,  which  are  pecuharly' fitted  or 

l^lmirbela,  barepipea,  gins,  iiiares,  difpofed  for  killing  game,   it  is  in- 

ihflff  .cofiiwt  foc<  ihe  taking  and  cumbent  on  the  defendant  himfelf  to 

ug  of  ganae.**     Lord  Macclea-  prove  that  he  kept  thcni^or 'other 

^'who  was  a  member  of  the  pur^ofes,  as  that  it  Was  a  favonrite 

amrat  which  paf&d  this,,  is  re-  dog,  houfe  66g,  &c.  &c.  "^  itfaht^ibid, 
ed  to  have  faid^  that  he  obje<flcd 

LI4 


§1.- 


— tKKAL- 

TT, 


519  Rural  FeiFn^.  Baoi 

piowgAte  o£  iaadft  9nd  diofe  wh<^  have^i^i^ar  dq^ 
&aDi.tibM:niafi.cbeir  game-kfsepci^j  that  are  qualified  t 
game. 

IThjl  pcoaltjr  >  |(K)1-  Scots  by  tbe  ^tute  it^ais-c 
i4iich'.**vordAini6  his^m^efty  to  have  the  one  Mf  q 
peifaUyof  the  «oiitcavcQ<rs  of  this,  prefent  af):,  and  the 
tor  to  have,  the  other  h»lf  of  the  (aid  penalty." 


B1CTION  or 

JUSTICES. 


/Tli£  jW(}(di£k}on  of  the  Juftlcesj^  in  profecutipns  upoi 
z£tg  W  been  always  acl^ng^ledged  and  admitted  jn,] 
ticCit  and  jQc^ma  to  fall  under  the  express  words  of  the 
eral  ibitutes^.fioipowcring  them  to  puniih  f^  the  ufers  a 
lawful  games  with  lying  or  fetting  dogs*."  Thbpe 
th^  juftices  have  no  leg^l  power  to  mitigate.  The  zd 
tains  no  limitation  as  to  the  time  within  which  the  adi 
to  be  brought. 


:U 


Britifli  (lat- 
ucet. 

Muft  not 


i    V 


Birr  Britiib  ftatutes  have  gone  (till  farther;  fmlkji 

pufiiihaUe  for  unqualified  persons  evea  to  have  gm 

hive  game  their  poflefiion,  without  firA  obtaining  the  leave  ef  a^ 

Jo^ffion.  ficdperfott.  Bythci3thoftheking,c.s4.  fj.Jti* 
yidtdf  **  that  every  perfon  whatfioeveff  .not  qualified  ill 
game  in  Scotland,  who  (hall  have  in  bis  or  hmr  nglld 
carry  at  any  time  of  the  year ^  tipon  any  pretence  v^fotfi 
any  hares,  patridges,  pheafants,  muirfowi^^nnargans^k^ 
fbwiy  fnipes,  or  quaik,  without  the  leave  or  order  of  % 
fon  quaUfied  to  kill  game  in  Scotland,  for  carrying 
hares  or  other  game,  or  for  having  the  fame  in  his  a 
cuftody,  (hall,  for  the  firft  offence,  forfeit  and  pay  thd 
of  2os.  fterling;  and  for  the  fecond,  and  every  othori 
quent  offence,  the  fum  of  40s.  fterling  \  and,  in  cafe  d 
paying  the  fnm  decreed  within  the  fpace  of  to  dayif  t 


Ofcnce 
defcribcd. 


Penalty. 

Second 
ofiencc. 


*  App.  1/  pages  xyiii,  xiivi,  Ut. 
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mri&ioii  by  a  .final  judgment^  (hall  fuffer  imprifoQiBeiit      i  >• 
fiv  fix  weeks  for  the  firft  ofiencCy  and  lor  three  mootfas  for  cATto*. 
the  fecond,  and  every  other  fubfequent  offence  *." 

It  if  fitfther  enaAed\  <<  that  all  offences  arainft  this  a^  xj  o.  in» 
Ihdl  and  may  be  inquired  into  and  determined^  either  -bj 
lie  oath  or  oaths  of  one  or  two  credible  witnefs  or  wifineffes^  Pro^ 
X  by  the  con£c(Iion  or  oaths  of  the  parties  accttied>  before 
laf  two  or  more  of  his  majedy's  juftices  of  the  peaee^  or  ^  ^*'* 
xCKt  the  {heriff*  or  (lewart  depute  or  fubftitute  of  the 
^Qiiittj  where  the  offence  (ball  be  committed,  or  where  the  Two  jni:. 
^fcader  ihall  be  found;  and  that  all  profecucionsfprtf- ^'^'' 
ieoeea  agmft  this  a  A  fliall  be  carried  on^:eithcr  at  the  in-  sheriff  or 
bate  df  the  hfcal  of  the  court  in  which  the  profecutiM  is  ^c^^u-t. 
mmghti  or  of  anyodher  perfon  who  will  inform  OT'COOWprof^y^^ 
phin." 

If  any  perfon  convi£ied  of  any  of  the  offences  againft  this 
i^ihaU  not  pay  the  penalty  decreed  againft  him  withitt>io 
liyi,  tht  jufticcs,  &£.  may  grant  warrant  for  levying  the  panjfl^njjnt, 
but  by  diftrefs  and  f;Ue,  returning  the  overplus  to  the  own- 
9f  or  may  grant  warmnt  for  committing  the  offender  tf 
pol  for  the  time  (pecified  in  this  aA,  as  fatisfadion  for  the 
peoahy  incurred,  or  until  payment ;  and  in  cafe  a  warrant 
|br  levying  by  diftrefs  axid  fale  fhall  be  firfl  applied  for  and 
obddned^  and  the  penalty  fhaU  not  be  recovered>  the  juftices^ 
kc.  who  granted  the  warrant,  upon  its  being  certified  to 
tlfen  by  the  officer  executing  the  warrant,  either  that  he  has 
bttB  able  to  recover  no  part  of  the  penalty,  or  that  a  certain 
psit  ftill  remains  unrecovered,  to  grant  warrant  for  commit- 
ting die  offender  to  gaol  as  aforefsud  ^.  One  nu>iety  of  the  Applicatioci 
Pttlties  ihall  be  paid  to  the  profecutor,  and  the  other  too^^* 
|kt  popr  of  the  parifbi  or  to  the  repairing  the  high^rpads  ^°    ^' 
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.  S  z*      witfiin  the  parifh  vhere  the  ofibnce  (hall  be  comnnttedf 

cation!"    ^he  jafticesy  &c.  (hall  dirtik  *. 
—13  GC0.U1, 

Any  perfon  aggrieved  by  any  decree  of  the  juftioeSf  ( 

Review,     may  complain  to  the  next  circuit-court  of  jufttcitry, 

where  there  are  so  circuit-courts  to  the  court  of  juSid 

i(pj»eaL      At  Edhibnrghy  by  entering  an  appeal  in  open  court,  at  1 

time  of  pronouncing  fuch  decree,  or  at  any  time  thereal 

Withhi  ten  days,  by  lodging  the  fame  in  the  hands  of 

clerk,  and  ferving  the  adverfe  party  with  a  duplicate  dier 

"*    ^      perfonally,  6t  at  hk  dwelling-houfe,  or  his  procurator 

agent  in  the  caofe  ;  and  fuch  fervice  (hall  be  f ufficient  b 

*  mons  to  oblige  the  (irfi:  court  of  judiciary  held  at  Edinbitt] 

at  leaft  fifteen  days  after  fervice ;  and  the  decree  of  eitba 

laid  judges  (bali  be  finalj  and  conclufiie  to  the  parties^ 

Appellant  When  an  appeal  is  taken,  the  appellant,  at  the  tiine 
inu&  find  entering  it,  (hall  lodge  with  the  clerk  of  court  from  wh 
the  appeal  is  taken^'  a  bond  with  a  fufficient  cautkmer 
paying  the  fums  contained  in  the  decree  appealed  zgm 
and  for  paying  coQs ;  and  the  clerk  ihall  be  anfwenUs'* 
the  fufiiciency  of  the  cautioner  ^.  If  any  circuit-couit  lb 
Certifying  oti  hearing  fuch  appeal,  find  difficulty  to  arife,  the  ieo 
the  appeal,  j^^y  certify  the  appeal,  together  with  the  reafons  of  jii 
cultyi  and  the  proceedings  thereupon,  to  the  court  of  ji 
ciary,  which  is  to  proceed  in  and  determine  the  £ane^i  ' 

Within  fix       No  penalty  (hall  be  recovcredi  unlefs  the  protecudflo 
iDODth*.      commenced  within  fix  months  after  the  offence  committei 

■  r 

Viokted         It  is  unneccfTary  to  remftrk,  that  an  enadment  gdxH 

piiwtjT"     much  to  an  extreme  as  this,  carries  its  own  antidote 'at 

with  it.     Each  feafon  it  is  notorioufly  tranfgreiled,  wkli 

challenge  or  complaint.     The  firll  magiilrates,  ibe  D 

^]io.  d  §  II.  ^  §  iz.  '  §  i3«  ^  \i^ 


caution. 
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Cf  biem  merchantft,  and  tUe  htgheft  born  gentlemen  of  the      f  '• 
realro^  who  have  no  landed  property^  feem  unconfcious  chat  catiov. 
thejr  daily  incur  the  guilt  of  tranfgreffing  the  public  law,  •"*^**"» 
ad  aire  fiable  to  the  fame  pains  and  penalties  with  common  q^^^ 
poachenB,  when  they  ufe  game  without  firft  obtaining  any  opc&lymr- 
oAeif  confent  than  that  of  the  poultrymani  to  whom  they  the  moft 
[lyiin  adequate  price.    To  be  confident,  this  ftatate,  likC^P^J^ 
MraA  160Z,  c.  23,  ought  to  have  prohibited  the  bnyti^  of  communltT; 
pme  afkogether ;  whereas,  on  the  contrary,  it  (as  w«ll  as 
'eieral  other  enaAments)  fandions  this  traffic^,  prohibiting  Sanaiont 
befeUiBg:  and  buying  game  at  certain  periods  of  the  year,  J|£^ 
ml  of  cocurfe  tacidy  permitting  fuch  buying  and  fellings  at 
riKfttafotis^  not  prohibited.     Either,  then,  fuch  bma  fiin 
nnthafe  is  to  be  confidered  as  prcftmiiptian  of  i3iat  cotiient 
vhicfa  the  ftatute  requires  to  be  firft  obtained,  or  it  itf  mbt. 
On  the  one  fuppofition,  the  confent  required  dwindles  into 
xxhitig  at  all  %  and  it  muft,  in  that  cale,  be  admitted;  that 
libftatute  adopted  the  very  rcyerfe  of  the  rule  fertitrr  re^ 
StfAklr  modo,  ufing  very  ftrong  and  tenific  languages  .to^  ex- 
RC&avery'barmlefs  and  infignrficant  regulation:  Oftftbe 
Uieil  fuppofition,  it  is  more  exceptionable  (lilL     It  neither 
V  nor  can  be,  enforced  :  It  Is  openly  and  hourly  violalod, 
vidumt  fcruple  or'  compunction  on  the  one  haind»  or  chal- 
bige  on.  the  other.     And  can  the  worthlefs  part  of  the 
toihunity  be  tauglit  a  worfe  kfibn,  or  one  tliat  tends  more 
to  harden  them  in  their  vicious  cour&s,  than  by  framing 
laws,  which  the  better  part  of  the  community  do  not  fcruple 
to trtnfgref&i  and  are  winked  at  in  fo  doings f 

^  See  ilfo  J7C7,  c.  13.  impofcd  fines  on  them,  they  appealed 
f  Onf  profefutiou  took  place  un«  to  the  court  of  judiciary,  which  dif- 
f^.the  Aat..  a4  Geo.  II,  (repealed  by  mliTed  the  appeal.  Thereafter  allo- 
ts 13th  Geo.  Ill,)  which  conulncd  thcr  prorecution  was  brought  againft 
^  ^e  prohibition.  the  iame  parties,  and  a  fimikr  deci- 
The  ^ocurator  fifcal  brought  an  fion  beiag  again  pronounced  by  the 
^^D  before  the  {heiiiF  agalnil  cer-  fheriff,  was  in  like  manner  appealed 
f^  tintncrs.     The  flicriff  having  from,  (and  a  very  elaborate  argmnrot 
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§  z.  Two  queftion?  here  occur^  firfl:^  Is  one  who  is  if^Hfyi 

CATWM.*    ^^  ^^^^  ^  England  thereby  quali<ied  to  fl^opt  hcit  alfi)? 

Enzliih       ^'^^  ^'^^  t;^)[/2{  /    Second! yi  Docs  a  plowgau;  pf  land^  (ov 

<^ualifica-    Scottlfl)  (qualification )|  if  (ituated  in  Englandt  qualify  iti 

lla  here,  *  proprietor  to  hunt  in  this  country  ?   and  vice  verfa^  viz.  Ii 

And  Viet     ^  Scpttifli  gentleman,  poiTefling  an  efUte  in  Scotland  offock 

W**         an  extent,  as,  had  it  been  iituabed  in  England,  conftitutei  a 

game  qualification,  qualified  to  hunt  in  England?    Thefe 

queQions  hare  not  yet  been  decided  in  either  kingdom  *.  A 

claufjp  of  the  articles  of  Union  ena^ed,  that  thene  ihall  be  i 

.    communicjation  of  all  privileges,  .^xcept  wliere  it  is  e;|pids|y 

provided  to  the  contrary.     It  would  ieem  to  follow  fran 

this,  that  on/s,  who  is  qualified  to  kill  game 'in  oac  |att 

of  ttie  Ifingdom,  cannot  be  puaifhable  in  the  othcTi  ai  a 

poachfsr.  . ., 

*  • 

in  wriUD£  gircn  in.  to  tbe  £Oi^rt  ,of  other  fore jgn luit er^pc#|.w]udii<ai 

judiciary,  to  which  the  procurator  governed  by  their  own   putiqihr 

fifdl  not  giving  m  afilWer^,  the  pro-  laws  and  cuflomt ....  There  it  net  a 

celii  vkrtt  dropd  *Set  M«clatarin*«  ori-  colour*  for  faying,  that  tbe  (fefcidA 

minal cafM,  No.  ^.  it  qi^d^e^by  the  «A:  ti  mm;  Jlli 

^  But  a  point,  ioQiething  finiilar  true,  K\\^x,  by  the  4th  artjflf  .«f  44 

to  the  latter  of  thefe 'que{lions,  oc-  a^,  the  Scotch  have  the  ikme  geoenl 

curred  in  a  cafe  which  occ&fioned  a  privileges  as  the  EngUlh,  bat  tha 

great  deal  of  difcuflioa  in  the  court  they  maft  have  the  tame  fualia- 

pf  king's  bench.    Under  the  ads  5  tion»^  otherwiTe  they  iome  not  «kb- 

and  9  Anne,  an  adion  to  recover  a  in  the  fame  defcriptira,  for  the  gcih 

penalty  for  killing  game  without  be-  eral  article  which  declares,  there  lull 

ing  qualified  wa«  brought  againft  a  b^  a  communication  of  all  priWIegcib 

perfon,  who  pleaded,  that,  having  a  can  only  mean  fuch  a*  are  of  a  fc^ 

diploma  as  d^9r  ofpijfic  from  the  uni-  eral  nature :  a  bnrgefii  of  Loodoi  ■ 

vcrfity  of  St.  Andrews,  he  was  of  endued  with    ceruin  privilegeii  tt 

equal  rank,  and  equally  qualified  to  which  a  bnrgefs  of  Edinbcr^h  bn 

hunt,  with  thofe  who  had  obtained  no  claim ;  fo  in  every  cafe  where  1 

degrees  from  either  of  the  £nglifli  privilege  is  of  a  qualified  nitarCf  it 

vniverfities.     Lord  Mansfield    faid,  muft  be  underftood  with  that  qvS* 

■*  he  had  no  doubt  that  all  privilges  fication ;  a  dodor  of  the  Eagfift  tfi* 

granted  by  the  ilatutei  to  the  two  verfitiei  may  become  a  mcnber  rf 

univerfities  were  confined  to  our  own,  the  college  of  phyficbns,  may  pki4 

^d  did  not  extend  to  Scotland,  or  in  dodon  commoni,  and  hai  nriotf 


'A.  B^K^  q[difliffiifl  perforin  cannot  ihobf  without  ol)taimng      { ^ 
I  ioKOi^  certificate.    By  the  ftatute  25  Geo.  Ill,  c.  50,  *«?!"? 
sMain  (him)>  duHtt  iare  laid  on  all  certi&cates  to  be  annual j  cati. 
Shed  ID  jieribns  in  Creat  Britain  ufing  any  dog»  gun,  net, 
tf  odier  engine  for  the  taking  or  deftrudion  of  game  ;  and 
tiltkrtby  ena&ed,  ^  that,  from  and  after  the  firft  day  of 
foiy  t)f8$,  if  any  perfon  or  perfons  ihall  ufe  any  greyhound, 
iMd,  pcAtite^y'fetting  dog,  fpaniel,  or  other  dog,  or  any 
[im,  wek^  or  bther  engine  for  the  taking  or  deftruAioh  of 
nyhaiei  {^efifant,  partridge,  heath  fowl,  eommonly  called  Defcription 
hdkg^ei  or  gftiwfc,  commonly  called  red  game,  or  any**^'***^**^ 
idMt  ginv^  ^ilrhatfoe▼er,  without  having  bbtained  foch  eerti- 
btft  in  fuch  mdn&er  as  is  direfted  by  the  faid  ftatute,  every 
od^periah  of  perfons  fliall  forfeit  and  pay  the  fum  oY  lol. ; 
0  be  recovered  and  applied  as  herein  after  mentioned  ;**  and 
be  mode  of  recovery  and  application  of  the  above  and  other 
Modties  impofed  by  faid  ftaftnte,  Mrith  the  form  of  convifiidn 
bbeoMerVid  by  juftic^s  of  peac^  are  laid  down  by  $  ai, 
U^  and  iaiervening  fedions.     And  it  is  thereby  farther 
BnSed,  that  no  certificate,  obtained  under  any  deputation 
ir^»pointment  of  a  gamekeeper,  (hall  be  pleaded  or  given 

^.privileges  from  which  a  Scotch  that  a  peribn  who  hat  not  taken  his 

^b^Mfvchy^tca^u^^^i  the  qua-  degree  in  Enghiod  is  not  to  becoo- 

lOKioo^  thef  efiore,  muft  be    from  fidcred  in  the  light  of  a  peribn  quali- 

tfapi  or Canxbridge.     In  like  man-  fied  by  the  lame  meant  at  thofe  are; 

\  tbe  ftatutei  allowing  men  of  but  this.objedion  it  in  my  mind  done 

Xatk  dtgreti  to  have  certain  dif-  away  by  the  4th  article  of  the  unioUy 

9/e^:^>ti*m  fof  holding  two  livings,  which  cnadt)  *  that  there  fliall  be  a 

^cflanlj  refer  to  foch  degrees  only  communication  of  all  privileges,  ex- 

Mt  obtained  in  an  EngUih  univcr-  cept  where  it  is  ezprefsly  provided  to 

t,  iat  tlie  church  of  Scotland  is  dif-  the  contrary :'  At  to  their  being  ez- 

i6L  Stma  ours  and  admits  not  of  eluded  by  the  college  of  phyCciant, 

s  iiBe  rolet;  therefore  whatever  that  it  merely  the  refult  of  a  local 

ik  tke   defendant   may  hold  by  inditution."     But  the  point  could 

ttrtefy,  he  it  not  in  point  of  law  to  not  be  decided,  the  court  being  of 

.cosfidcred  at  a  do^or  to  thit  pur^  opinion,  that  even  EngliHi  do£lors* 

€e.**    Juftice  Willet  delivered  an  chemfelvet  were  not  qualified,  thoogh 

fflfite  •pinion:  **  It  it  objededi  theix eldefi font^were.  Burnvt. Came. 


\ 
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^  ^'       in  evidence  in  any  cafe  whatever/  whei^tthc  fer( 
ctrRTiFi.    have  yfed  any  dog,  gun,  or  other  engine  fer  chef  >ts 
game,  beyond  the  limits  of  the  lands  in  refpe^}^  d 
fttch  deputation  was  given'. 


SI  AMrio 

CBRT 
CATK 


Limitation 


The  ftatute  26th  of  the  prefent  reign,  c.  82, 11 
time  for  profecuting  for  penalties  before  the  juftioes- 

of  the  time.  to.  (ix  months  after  the  offence  is  committed ;  and, 
to  obviate  any  doubts  which  might  arife  as  to  the  ii 
the  former  (latute  in  certain  particulars,  ena£^s,  that 
and  may  be  lawful  for  fuch  juftice  or  juftices  of  d 
as.  aforefaid,  before  whom  any  fuch  ofliender  (halt 

One  juaice.  YiQc J  of  any  offence  againft  the  faid  ad  of  the-W 
o£  pfiHiament,  to  levy  any  pecuniary  penalties  and  ft 
adjudged  by  virtue  of  the  (aid  ad,  in  fuch  nHUn! 
tlkerein  directed  $  and  that  where  fttffiifcient  gooiti 
offender  cannot  .be'  found  to  aniWei*  the  bifcfiakv^ 

plicatiou  of.  fame  uiall  remaiiL unpaid,  ta  commit  filcfh  Otteiide 
common  gaol  or  houfe:ofeorre£^ioii,  there  10  JtiAi 
ipaceof  three  calendar  months,  unlets  •  fadi  "^et^rj 
(boner  paid  and  fatisfiedv-^  and  no  longer ;  any  thii^ 
faid  a£l  contained  to  hdreof  notwithftanding/*       ''' 

1        .  .    i       'I- 

—44  c.  Ill,     But,  in  lieu  of  fonncr  duties,  (unlefs^  as  td  ari 

""  '  *         penalties  incurred  before  the  loth'  of  O&obtt  IM 

was  introduced  by  the  Aatute  44  Geo.  Ill,  c.  98^  a 

duty  of  3I.  3$.  on  every  certiHcate  for  killing  gaM 

in  the  cafe  of  a  menial  fervant  taicing  o«t  a  certifltfl 

Gamcltcep.  ^^y  deputation  as  gamekeeper,  in  whidh  caHs  ffit 

«"•  only  il.  IS.  fterling:  to  which  new  duties,  it  if 

that  all  provifions,  penalties,  matters  and  things  ii 

afts,  not  exprefsly  altered,  (hall  extend* 

Public  pro-         m  t    />     n  1  •  1 

fccuton  This  lalt  llatutc,  however,  introduced  a  very 

M17 
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niltipoi:  declarii^f.  that  from  the  tenth  day  of  Odober      §i« 
3^iQQ  a^ion  for  fincs»  penalties,  or  forfeitures,  fliall  be  »tamp«o 
M^nccd^  hot  in  name  of  his  majefty's  advocate,  the  foli-  catc. 
)r,  or  fomc  other  officer  of  the  (tamp  duties;  and  that"^^[°'®''"» 
m  the  pafling  of  the  faid  aA,  (28th  July  1804),  *<  all 
Si  penalties,  and  forfeitures  heretofore  impofed  ...  by  Penalties, 
P. «^f.^  relating  to  the  duties  on  vellum,  parchment,  or^t^*  "****" 
^ri  lOr  this  z&,  ihall  go  ...  to  the  ufe  of  his  majefty,  his 
rsa^dfuccefibrs." 

P^DEfL  the  juboverefervation^  however,  the  a£Hon  is  ftill 
QpetBfity  at  the  iAilance  of  the  public  profecutor,  be-  Appeal, 
9Ji^  jjudiceG^-andLsny  perfon  aggrieved  by  their  judg- 
WnaV^Yi  .pn  giving :;fe€urity  for  die  value  of  the  p^n- 
fj(VifithTCoftS|.,;j|ppQa\  to  the  quarter  leOions,  who  are 
lff9W^^4i  to  fumsafoa  and  examine  witnefies  upon  oath, 
i  inSi^llf /^^^CfxpiftC} tb«  f^me.     And^  in  cafe  the  j  udgment 
Jh6ji^(^,bc  ^fiwiedi'it  13  lawful  tp  the  juiiices^o  make  ^^J^ 
fiB6!AW:P^y>  ^^  .^Yp^ooe;  occaiioned  by  Ciich  appeal^  as  to 
rf(;^es,,%U  fe^m :]m^t^.  Perfont^  fummoncd  as  witr  witndfo. 
§(^^a^d  .90t  app^arjkf^g,  may  be  fined  by  the  jufticeor  joii- 
es  in  the  fum  ^.  lol.  ift^rling  ^     The  pecuniary  penalties  penaltf. 
idcr  thcfe  ftatutes  may  likewife  be  recovered  in  the  courts 
fdGmii  judiciary^  or  exchequer,  at  the  inilance  of  the 
!^  pi;o(ccutor»  *f  by  a^Uon  of  debt,  bill,  plaint,  or  inform-^  .  1 

ipi-Mrherein  noeflbign,  protedlion,  privilege,  'wager  of 
fluor  more  than. one  imparlance  fhall  be  allowed  ^.     Thefe  Stamped 
^B9.eflbigi|8,  impailancesy  &c.  are  unknown  in  our  lawv  gives  ^o^ 
id.%^wife  adapted  ta  our  practice.    The  taking  out  of  a^u^Iifica- 
G^ce  does  not  entitle  junqualiiled  perfons  to  (hoot.  g^me. 


ACTS. 


There  is  a  penalty  of  5I.  fleriing  againft  every  officer  of  mutint 
Iwirmy,  who,  without  leave  of  the  lord  of  the  manor,  (hall 

*  ij  Geo.  Ill,  c.  50,  §  22.  P  2?  Geo.  Ill,  c.  50,  §  22. 

^Hi23. 
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take  or  deftroy  any  hare,  coney,  pheafant,  partridge,  pi 
or  any  other  fort  of  fowl,  poultry,  or  fifh,  or  her  nu^ 
game,  within  the  kingdom  of  Great  Britain ;  to  be  reoo 
by  complaint  before  any  juftice  of  the  peace,  and  the  n 
to  be  didributed  among  the  poor  of  the  place  when 
offence  (hall  be  committed.  If  the  offence  be  comr 
by  any  foldier,  the  commanding  officer  upon  the  place 
forfeit  the  fum  of  20s.;  and  if  upon  conviction,  at 
mand  of  the  refpe£live  penalties,  made  by  the  conftal 
overfeers  of  the  poor,  the  officer  (hall  not,  within  two 
pay  the  fame,  he  (hall  forfeit  his  commiffion  K 

lit.  BfiSii)£9,  there  were  farther  regulations  for  fecm 
{^articular  forts  of  game,  or  for  preventing  the  killing 
in  an  improper  manner,  or  at  improper  times* 

Thus,  the  killing  hares  in  rime  of  fnow  wis  feiU 
under  the  pain  ef  6s.  8  pennies  Scots  *  \  which  ofloM 
well  as  that  of  kiHing  rabbits  in  fnow,  was  further  a 
point  of  dittay  (or  criminal  profecution  ^).  By  the  ad 
c.  3  a,  all  perfons  were  prohibited  from  killing  hares  in 
under  the  penalty  of  lool.  Scots,  t(rtief  quotUs^  the  on 
to  the  king,  and  the  other  half  to  the  informer. 


f^ootiog.  Lastly,  the  ftatute  1707,  c.  13,  ordained,  thtt  no] 
whatever  (hoot  hares,  under  the  penalty  of  20I.  SaM% 
quoi'us^  the  half  to  the  difcoverer,  the  other  half  to  be  1 
difpofal  of  the  judge.  It  was  lately  decided,  that  tfail 
ttte  is  in  force,  and  that  it  is  competent  to  prove  tbe 
plaint  by  a  reference  to  the  defender's  oadi'. 

k  7  Anne  3 ;  10  Anne  9 ;  11  Anne  k  1457,  c.  SS. 

11;  II  Anne,  pari  5,  feiT.  i,  3,  is  I  l7ch  Jone  1787,  the  fn 

continued  in  every  one  of  the  adi  fifcal  of  the  countjr  of  EdI 

for  punifhing  mutiny  and  dcfcrtion.  agaioil  Da? id  WiJibiii.    Fac. ' 

»  Sut  Rob.  Ill,  c.  zo. 


— RAtlS. 

iKilling;  in 
time  of 
Inow. 
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Bf^€t  I424»  c.  361  the  judice-clerk  is  orduned  to  en^      (  j. 
qiue  of  (talkers  that  flay  deer,  and  of  halders  and  maintain-  '^^^utA- 
en  of  theoiy  and  any  ftalker  convided  of  fuch  daughter  is  —  om. 
B  pay  to  the  king  40s.  Scots^  and  the  halders  and  main- 
aiaersof  them  art  to  pay  lol.  Scots*     By  ad  14749  c;  60, 
laperibn  is  to  kiJl  deer  in  time  of  ftorm  or  fnow,  or  to  kill  any  Killing  id 
if  dieir  kids  under  a  year  old,  under  the  penalty  of  lol.  Scots.  J™«  ®^ 
rhea£l8   i6ai,  c.  329  and  1685,0.  ao,  augment  this  pe- 
lalty  of  lol.  Scots  for  killing  deer  in  time  of  fnow  to  looL 
kots,  totiei  quotieSf  the  one  half  to  the  king,  and  the  other 
lalf  to  the  informer.  By  aft  1551,  c.  9,  thofc  vtlio  flioot  with  shootSnA 
511ns  at  deer,  roe,  or  other  wild  ^eafts,  or  wild  fowl,  arc  to 
K  punilhed  with  deaths  aiid  coniifcation  of  moveables.     By 
tSt  i555t  c.  58,  fowlers,  who  lie  in  wait  with  nets,  are  to 
be  puniihed  in  the  fame  manner  as  killers  of  deer  are  by 
Ebnner  ftatutes.     By  aft  1567,  c.  16,  {hooting  at  doe^  roe,- 
hntp  hind,  hare,  rabbii,  pigeon"^,  heron,  or  water  fowl;  with 
Kriveriny  crofs-bow,  or  hand-bow,  is  prohibited  under  die 
peaslty  of  forfeiture  of  moveables.    This  aft  was  confirmed^ 
vith  a  variation  of  the  puniihment,  by  1581'',   c.  ti^^ 
and  1587^  c.  59,  by  which  laft  aft  the  flayers  and  (hooters 
of  hart,  hind,  roe,  deer,  hares,  cunnings,  and  other  beafts,  ^j^y^^ 
tre  to  incur  the  puniihment  of  theft«    The  aft  i5f;4,  c.  214, 


Rabbxti; 


'"  LmA  Bankton,  then,  halt  ottr-        With  regard  to  the  (hdoting  of 

IfeM  thcCc  three  ads,  when  he  fay*  pigeons:  By  the  law  of  England,  if 

W  Indi  no    law  againR    (hooting  the  pigeons  come  upon  my  land,  and. 

fipooB  going  at  large.    In  pradicc,  I  kill  ihcm,  the  owner  has  no  adioa 

■  ii  confidered  as  a  punifhable  of-  againfl  mc,  though  I  may  be  liable 

(■ft.    See  in  VoL  T,  p;  X07,  a  ctrfe  to  the  flatmcs  which  make  it  penal 

tduive  CO  this  ftibjedb,  in  1797;  and  to  deftroy  them;   Cro.  Ja.  493.     It 

^al   yevt   previous    thc/eto,    a  may  alfo  be  obfervcd  here,  that  dovei 

v^ent  of  the  fherilT  of  Ayrlhirc,  in  a  dovc-houfc,  young  and  old,  gtf 

■doig  a  perfon  liable  in  damages  for  to  the  heir,  and  not  to  the  executor 

iMliog  pigeons,  was  affirmed  by  the  Coke  i.  Ind.  8. 
rd  ordinary,  wbofe  judgment  was        &  James  VL 
juiefced  in.  Laird  of  Fairley  againft 
tnpbell  of  Newfield. 
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I  J.       ordainsi  that  none  kill  deer^  or  any  kind  of  wild  fc 
RicuLA-     fnow,  nor  at  any  other  time,  with  guns  and  girns, 

•-p£cs,     ^c  penalty  of  lool.  Scots.     By  adi:  1597,  c.  270,  tl 

^^  'againft  the  killing  of  deer,  roe,  hares,  wild  fowl,  and  p 

with  hagbuts,  hand-guns,  crofs-bows,  and  piftols, 

taking  them  with  girns  and  nets,  are  ratified ;  and,  h 

tion  to  them,  it  is  enaded,  that  it  (hall  be  lawful  for 

(heriflF,  (tewart,  bailie,    and  baron,   each  within  hii 

bounds,  to  deftroy  dogs  which  fowlers  make  ufe  of  f< 

ing  wild  fowl,  and  to  take  and  apprehend  the  fowlers 

felves,  and  put  them  in  the  (locks  for  the  fpace  of  48 

— *BuTiMG.  3S  oft  as  they  are  apprehended.     In  order  that  the 

may  be  the  better  preferved,  the  zCt  1600,  c.  23,  pr 

the  buying  or  felling  of  red,  or  fallow-deer,  roe,  hxtt 

ridge,  moor-fowl,  or  other  wild  fowl,  that  is  in  ufe 

taken  by  hawks,  under  the  penalty  of  lool.  Scots.  Tb 

penalty  is,  by  this  aft,  to  be  infli£ted  on  thofe  who  k 

faid  wild  fowl,  or  wild  beafts,  by  girn,  net,  or  hagbvl 

a£l  1621,  c.  30,  all  perfons  are  prohibited  from  buyi 

felling  pouts^  partridges,  moor-fowl,  black  cocks,  gray 

tarmagans,  quails,  or  caperkailies,  under  the  penalty  oi 

Scots.     And  by  1685,  ^  ^^f  ^^  buying  or  felling  of 

roes,  hares,  moor-fowl,  tarmagans,  heath- fowl,  partridj 

quails,  is  prohibited  for  the  fpace  of  fevcn  years,  und< 

penalties  contained  in  ad  23,  pari.  1600.     Likewi) 

ftroying  the  nefts  or  eggs  of  wild  fowl,  or  killing  thi 

moalting  time,  when  they  cannot  fly,  is  prohibit^ 

t^e  penalty  of  40s,  and  the  ofl^ence  declared  to  be  a  po 

dittay,  by  1457  S  c-  84,  and  1474  ^  c.  59. 

—TIME.  Various  regulations  were  made  rcfpcdling  the  time 
it  is  lawful  to  kill  game,  but  thefe  having  been  rep 
ly  altered,  it  is  only  neceflary  to  (late  how  the  ki 
(lands. 

■  Jgmcs  II.  b  James  III. 
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MuiRFOWL,  or  tcrmagan,  cannot  be  killedi  bought,  ufcd,      {  J- 
r  had  in  one's  pofleffion,  from  loth  December  to  12th  tiqmm^ 
Lttgoft  <'. 

H£ATHFOWL  Cannot  be  taken  from  loth  December  to 
odi  Auguil  *. 

Partridges  cannot  be  taken  from  xft  February  to  xft 
cpieQiocr '^s 

IV.  Though  the  a£t:  1621,  c.  31,  excludes  unqualified      f  4* 
afcns  from  hunting,  eren  on  their  own  property,  yet  it  ^""^JJ^ 
mfers  no  new  right  on  qualified  perfons  5  nor  entitles  them,  '©  »"mt  I 
ly  more  than  the  common  law  did  before,  to  fearch  for  or  ^*>'  <>"  >n- 
idhe  game  on  the  property  of  another,  without  his  confent.  pcrty,  *"**" 
qualified  perfon  can  hunt  only  on  his  own  ground,  or  Qualified 
kre  he  has  obtained  liberty  from  the  proprietor.     Every  P^***"* 
loprietor,  whether  qualified  or  not,  is  entitled,  by  the  com- 
00  law,  to  prcTcnt  every  other  perfon  from  coming  on  his 
xmndS  even  though  it  be  uninclofed,  and  not  Ukely  to  be  g°uDd^^ 
ioallj  injured'. 

In  fimie  particular  cafes,  where  the  riik  of  damage  from  Particular 
lA  trcfpafles  feemed  to  be  grcateft,  the  common  law  right  "K^""^*- 
is  been  enforced  by  ftatutory  penalties.    Thus,  the  offences 

*  15  Geo.  in,  c.  54«  land,  under  39  Geo.  Til,  as  it  refers 

*Ibid.  only  to  the  5L  payable  on  conri&ion 

'  39  Geo.  Ill,  c.  54.    It  thaket  the  in  the  courts  of  Weftminfter.    The 

BC  the  iame  for  England  aifo  ;  and,  penalty  goc  s  one  half  to  the  informer. 

4er  the  penalties  contained  in  »  ^  Stair,  b.  ii,  tic.  3.   }  78;   and 

SiblU,  c.  29,  viz.  the  penalty  by  Craig  de  Fet'dis.  Lib.  ii,  dig.  8,  $  13. 

Rftaiote  itjL  fterling,  on  convic-  '  June  16,  1790,  earl  of  BreadaU 

a  bjr  one  witneft  in  any  of  the  bane  againll  Thomas  Livingftooe  off 

irts  of  record  at  Weftminfter,  for  Farkhall.    Fac.  ColL     In  this  cafe, 

ry  foch  fowl,  with  cofts.    It  it  the  ground  was  not  only  uainclofcd, 

very  clear,  therefore,  whetlier  bat  an  ezteniive  heath. 
nc  iM  anf  penalty  exigible  in  Scot- 

Mm  a 
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§  4-  of  hunting  or  hawking  in  their  neighbours  corPi  froir 
IT  LAwruL  till  the  fame  be  fhorn ;  the  travelling  through  wheat 
TO  iiDNT  ?  period  of  the  year ;  or  hunting  in  woods»  parks,  h 
OBY  rEN.  within  banks  or  broom,  without  licence^  are,  befid< 
alt:e3.      ^g^g  ^Q  ^j^^  proprietor,  punifliable  with  a  penalty 

Scots  to  the  king  for  the  firft  fault,  20I.  Scots  for 
Wheat,  &c.  cond,  and  efcheat  or  forfeiture  of  moveables  for  the 
Searching  It  makes  no  difference  whether  the  trcfpafs  be  cob 
^°^'  in  the  fearching  for  the  game,  or  in  following  it  whc 

ed  on  the  trefpafler*s  own  ground  ^ 

Tenant,  This  fight  belongs  only  to  the  proprietor :  The 

dude  any'  though  adtually  in  poffeflion  of  the  furface,  and  cnti 
from  hunt-  the  cnioluments  thereof  during  his  leafe,  cannot  pr« 
hu-m  f  ^  landlord,  or  thofe  who  have  his  permiffion,  from  hufl 
his  farm  ".  But  the  tenant  will  be  entitled  to  dama| 
Tenant  en-  fecmed  to  be  the  opinion  of  the  court,  that  the  tcnafl 
damages,  prevent  any  perfon  from  entering  fields  which  wef 
Ground  and  prepared  for  a  wheat  crop,  the  damage,  in  fud 
whcatT*      being  fo  evident  and  confiderable  *. 


— CHACE 

or  roxEs 

BT  SUEK 


of. 


In  thofe  parts  of  the  country  chiefly  occupied  in  tl 
p.  turage  of  flieep,  it  has  been  ufual  for  the  farmers  an 
1ARMCR8.  fervants  to  join  in  numerous  parties,  and  traverfe  the 
Damage,  ^^^  ^^^  purpofe  of  extirpating  foxes.  If,  in  the  co 
reparation  thefe  purfuits,  they  do  a£lual  damage  to  any  j 
property,  they  are  liable  to  repair  it,     Thefe  purfi 

*  A<ft  1555,  queen  Mary,  pari.  6,  enter  or  come  into  the  A 
c.  51.  This  Oatute  is  dill  in  force,  or  other  incIofare«  of  the 
and  ratified  by  1605,  c.  20.  Mar-  without  his  confent,  cither  1 
quis  of  Tweeddale  againd  Hugh  ing  or  following  game,  or 
Oalrymple,  March  3,  1778.  Fac.  coYcr,  or  fearching  for  gaiM 
ColL  "  Such  was  unaDunoafl^ 

*  3d  March  17*8,  marquis  of  nion  of  the  court  of  feffioo  i 
Tweeddale  againlt  Hujrh  Dalrymplc.  from  Ayrlhire,  decided  No 
Vac,  Coll.  1  he  dccidon  was,  "  that  Ronaldfon  againft  Ballantifle 
the  defenders   arc  not   entitled    to  '  Ibid. 
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be  parpofe  of  public  utility,  however,   the  law  regards      \^ 
wrt  favourably  than   hunting   for  amufement.     In  the  it  lawful 
Iter  cafe*  no  pcrfon  is  more  entitled  to  enter  the  property  '^^  hont? 
F  another  in  purfuit  of  a  fox  than  in  purfuit  of  a  hare  or 
: partridge*.     But,  in  the  former  cafe,  it  has  been  found 
wfiil  to  fearch  for  and  purfue  foxes  through  the  grounds 
'any  perfon  inclofed  or  uninclofed,  without  his  confent,  or 
tn  againft  his  will,  as  in  the  purfuit  of  a  thief,  mad  dog,  lion, 
'  odier  favage  beaft  efcaped  from  his  keeper  *. 

In  England  it  does  not  appear  that  this  di(lin£lion  is  made 
twccn  gentlemen  hunting  for  amufement,  and  the  country 

■  3d  March    1778,   marquis    of  pari.  14,  c.  87,  it  wai  ordained,  "  for 

teeddale  againft  Hagh  DaJrymplc.  the    deflrudicn  of   woolfet  in    ilk 

c.  ColL  couDtrie  quhair  ony  is,  the  flieriff  or 

*  Cdqnhoun   againft  Buchannan,  the  baillie  of  that  countrie  (hall  gad- 

^.6,1785.     Fac.  Coll.  der  the  countrie  folk  three  times  in 

Bj  the  ancient  flatute   1427,  c.  the  year,  betwixt  St.  Makie's  day 

If  **  it  is  ftatute  and  ordaned  be  and  Lammas,  for  that  is  the  time  of 

king,  with  confent  of  his  haill  the  quhelpes;  and  quhatcvcr  he  be 

ncell,  that  ilk  baronne  within  his  that  rifcs  not  with  the  (herifF,  baiUIe, 

onnic  in  gangaiid  time  of  the  zcir,  or  barrone,  within  himfclf,  ftiali  pay 

fe  and  feeke  the  qnhelpes  of  the  unforgiven  a  wadder,  as  is  contained 

rifes,  and  gar  flaie  them.    And  in  the  old  adl  thereupon ;   and  he 

Wonne  iall  giue  to  the  man  that  that  flays  an  wolf  at  ony  time,  he 

ii  the  woolfc  in   his  barronnie,  (hall  have,  of  ilk  holder  of  that  par- 

briogis  the  barronnc  the  head,  ochin  that  the  wolf  is  flayn  within, 

iliillinges.     And  quhen  the  bar-  a  penny.     And  gif  any   wolf  hap- 

Nordanis  to  hunt  and  chafe  the  pens  to  come  in  the  country,  that  wit  * 

^,  the  tennentcs  fall  rife  with  be  gotten  of,  the   country  fliall  be 

Inrronne,  under  the  paine  of  ane  ready,  and  ilk  houfchalder,  to  hunt 

Ifcrof  ilk  man,  not  rifand  with  them,  under  the  pain   forfaid;   and 

btriroaoe.     And  that  the  bar-  they  that  flay  an  wolf  (hall  bring  the 

■eshnnt  in  their  barrornies  and  head  to  the  ftieriff,  baillie,  or  baron, 

k^oQxt  timet  in  the  zeir,  and  als  and  he  (hall  be  debtor  to  the  flayer 

M  ODic  woolfe  bcis  feene  within  for  the  fum  forfaid ;  and  qiihatfom- 

:  Vin«nnie.     And  that   na   man  ever  he  be  that  flayes  an  wolf  and 

ke  the  woolfe  with  fchot,  but  al-  brings  the  head,  &c.  fall  have  fix 

*rfi<  in  the  times  of  hunting  of  pennies.'* 
»»•"   And  by  adt  1457,  James  II, 
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Boor  17. 


f  4-  people  turning  out  in  order  to  extirpate  foxes.  To  j  uftify  a  man's 
iT^iAWfuL  S^ii^g  ^^^^  ^^^  ground  of  another^  it  is  fufficient  that  he  is  in 
TO  BUNT?  chafe  of  foxes  or  badgers,  becaufe,  thei'e  being  beads  of  prcf, 
the  deftroying  of  them  is  looked  on  as  a  public  benefit :  Yet  tk 
digging  and  breaking  of  the  ground  to  unearth  them  is  held 
to  be  unlawful,  and  the  owner  may  maintain  an  a&iootf 
trefpafs  in  that  cafe  ^. 


§5 

miOHTS  OF 
"^HE  Fao- 
VKIKTOK. 
or  THS 
OXOUMOl 


V.  T^E  proprietor  whofe  ground  is  trefpafled  on  has  an 
a£tion  of  damages  againft  the  intruder  ;  but  he  has  no  rigbt 
of  property  in  the  game,  which  did  not  previoufly  beloag 
to  him,  and,  as  Vinnius  exprefles  it,  prohibitio  conditionm  aat' 
malts  non  mutat  ^  \  whereas  the  £ngli(li  law,  which  has  not 
adopted  this  clear  and  broad  rule  of  Roman  jurifprodenc^ 
goes  into  divers  diftin£Hons,  when  the  game  caught  on  a 
man's  eftate  belongs  to  him,  and  when  it  does  not^. 


b  Burn»  tie.  Game,  {  i.  An  ac- 
tion ^at  brought  for  breaking  the 
hedges  and  trampling  the  grafs  of 
the  plainttiT,  with  dogs  and  horfes. 
The  defendants,  huntfmen  to  a  qua- 
lified pcrfon,  had  trefpafled  in  purfuit 
of  a  fox.  "  Lawrence  for  the  plaintiff 
obfcrved,  that  the  quell  ion  was,  whe- 
ther a  perfon  hunting  has  a  right  to 
follow  foxes  upon  the  ground  of  an- 
other ?  Lord  Mansfield  faid,  that  by 
all  the  cafes  as  far  back  as  Hen.  VIII, 
it  is  fettled,  that  a  man  may  follow  a 
fox  into  the  grounds  of  another  .... 
Juftice  Willis  faid,  that  the  cafe  in 
Popham,  162,  was  much  ilronger 
than  the  prefent .. ..  Juftice  Buller 
faid,  the  queA.ion  in  this  cafe  was, 
whether  the  defendant  is  juflified  in 
following  the  fox  over  another  man*a 
ground;  it  is  averred  in  the  plea, 
that  this  was  the  only  means  of  kill- 


ing the  fox.  This  cafe  does  aocdii 
termine  that  a  perfon  may  nooectf* 
farily  trample  down  another  mffl*! 
hedges,  or  malicioufly  ride  ofcr  hil 
grounds;  if  he  docs  more  thaoni^ 
folutely  neceflary,  he  cannot  ]vtf^ 
it.  Judgment  for  the  defeadMl* 
Caf.  by  Dumf.  and  Eaft.  334." 

^  Vinnius  ad  Inft. 

d  Judge  Blackftooe  obferf«»*M 
a  man  ftarts  game  upon  aiodMl 
man's  ground,  and  kill*  it  thcfCi  Al 
property  belbngt  to  him  iB  nHA 
ground  it  was  killed,  bccattfir  it^ 
alio  ftarted  there ;  this  prtfcrty  aK 
ing  rai'fne  fili.  Whereu»  if  aftl 
being  ilarted  there,  it  is  killed  kilk 
grounds  of  a  third  perfon,  the  fR 
perty  belongs  not  to  the  o«PBtf< 
the  firft  ground,  becaofe  the  pfi^ 
is  local ;  nor  yet  to  the  owner  c(  1I 
fccoDdy  bccanfis  the  fine  was  1 
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rE  proprietor  of  the  groand  is  not  entitled  to  feize  the      f  5. 
ffar's  gun.    By  aA  X707,  the  dogs,  gun,  and  net,  afe  "a "^H^' 
ted }  but  it  is  by  a  procefs  at  Jaw  that  they  are  to  be  f^htor 
aed*    It  was  decided  in  the  court  of  fei&on,  that  a  qilound* 
ietor  qualified  to  kill  game  having,  brew  manu^  feized  the 
ig*piece  of  a  common  poacher,  had  adied  unwartant- 
md  was  obliged  to  reftore  it  in  as  good  cafe  as  when  he 
\^.    In  the  court  of  judiciary  it  was  decided,  that  it 
rder  to  kill  in  defence  of  a  fowling-piece,  which  an- 
advances  to  feize,  not  from  a  felonious  intention,  but 
1  miftaken  notion  that  he  has  a  right  to  take  it  >^. 

B  ftatutory  penalties  recoverable  by  the  landlord,  whofe 
ty  has  been  intruded  on,  are  contained  in  the  a£ls 
and  others  above  mentioned;  and  in  the  a£l  1707, 
which  prohibits  common  fowlers  to  hunt  on  any 
1  without  a  fubfcribed  warrant  from  the  proprietor^ 
the  penalty  of  aol.  Scots,  toties  quoties^  of  which  one  half 
)  the  difcoverer,  and  the  other  is  left  at  the  difpofal  of  the 
before  whom  the  offence  fliall  be  cognofced,  befides 
bg  their  dogs,  guns,  and  nets,  to  the  apprehenders  or 
erers.  Farther,  a  common  fowler  detedied  in  any 
with  guns  or  nets,  without  the  licence  aforefaid,  may 
t  abroad  as  a  recruit. 

The  ftatute  of  the  8  Geo.  I,  c.  10,  enafts,  that,  where      S  6. 
fon   fliall,   for  an  offence  againft  any  law  in  being  eral. 
"cfervation  of  the  game,  be  liable  to  pay  a  pecuniary 
y,  upon  convi£lion  before  a  juftice  of  peace,  it  fhall 
rfttl  for  any  other  pcrfon,  either  to  proceed  to  recover 
id  penalty,  by  information  before  a  juftice,  or  to  fue 

n  bit  foil;  but  vcfts  in  tbc  per-        o  23d  Jan.  1755,  Gregory  againft 
)  iUrted  and  killed  it,  though     Wemyfs.    Dia.  V.  iii,  p.  248. 
a  a  crefpafi  againft  both  the        P  Earl  of  £glinto|i  againft  Mungo 
B.  ii|  c.  27,  p.  419.  Campbell,  Dec  176;.     Maclaurin's 

(lord  Dreghorn)  crim.  cafes,  p.  505. 
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{6.       for  the  fame  by  af^ion  of  debt,  or  on  the  cafe,  bill|  pluat) 
H^L.*''      or  information,  in  any  court  of  record,  wherein  no  cffoign, 
prote£lion,  wager  of  law,  or  more  than  one  imparlance  flul 
be  allowed ;  and  the  plaintiff,  if  he  recover,  (hall  have  dou- 
ble cods :  Provided  that  all  fuits  to  be  brought  by  force  of 
this  2iGt  (hall  be  brought  before  the  end  of  the  next  tenn, 
toublc        (by  26  Geo.  II,  c.  2,  extended  to  the  end  of  the  fecond  tem)i 
fp.  c"  0°'  af^ci-  the  offence  committed  5  and  that  no  offender  (hall  be 
profecuted  for  the  fame  ofience  both  ways  \  and,  in  cafe  d 
9  fecond  profecution,  he  who  is  thus  doubly  profecuted  majr 
plead  in  his  defence  the  former  profecution  pending,  or  the 
conviction,  or  judgment  thereupon. 

Lord  Swinton  inferts  this  (latute  in  his  Abridgmeoti 
with  a  query  as  to  its  application  to  Scotland.  But  the  &»• 
tute  is  expreffed  generally.  Its  objefl  is  to  **  render  more 
fSc(X\x2\  the  laws  for  prefervation  of  the  game."  It  does  not 
qualify  this  by  faying  <*  in  that  part  of  Great  Britain  called 
England."  The  Englilh  phrafeology  that  occurs  in  it,  it  ao 
xeafon  for  reftridting  it,  being  common  to  nine-tenths  of  tho 
SritiQi  (tatutes,  confeffcdly  intended  to  apply  to  Scotlaoi 
Had  the  a£^  made  it  lawful  to  fue  before  the  court  of  kinifli 
bench,  or  other  Englifh  court  mminatimi  tliat  neceSaf% 
would  have  excluded  Scotland.  But  as  it  ufes  the  woi4 
court  of  record,  in  general,  that  certainly  may  include  die 
court  of  feflion  or  judiciary,  although  tourt  of  record  is  wi^* 
technical  expreilion  of  our  law.  And  thofe  other  terntfi 
feigns,  &c.  mud,  fo  far  as  they  are  inapplicable  to  OM 
praftice,  be  held  pro  non  fcriptis ;  but  they  afibrd  no  lafc 
ground  to  deny  the  application  of  any  datute  to  Scotland, « 
they  occur  in  fo  many  indances  of  general  datutes,  ftflll 
the  framers  of  them  not  adverting  that  Englifh  law  tern 
are  a  peculiar  language,  not  intelligible,  nor  explicablei  w 
f  onyertiblc,  in  foreign  courts  of  law. 
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nsH  ftatutesy  which  mention  no  particular  limitation,      $  6, 

c qualified  by  the  ftatutc  3 1  of  Elizabeth,  c.  6,  which  ]^^°l!^' 

s  all  penal  a^^ions,  at  the  inftance  of  a  private  party,  — 'I.«mit- 

.....  ,  ,  AT10N8  01 

s  brought  withm  a  twelvemonth.  actions. 


his  confuetudinary  jurifdidion  which    the  juftices  — »e^"v« 
:e  exercife  in  game  queftions,  the  ordinary  review 
ace  from  the  feffions  to  the  quarter  fcflions,  and  thence 
ligher  courts,  according  to  the  rules  formerly  men- 


meral,  with  refpc£l  to  the  mode  of  proof  in  anions  —mode  or 
:  upon  the  game  ads,  it  was  decided  *,  that,  in  an 
for  the  penalty  under  the  a£t  1707,  againft  (hooting 
t  is  competent  to  prove  the  complaint  by  a  reference 
efender's  oath  y  and  this  has  ever  fince  been  under- 
>  be  law. 

18  determined  by  the  late  lord»ju(lice*clerk  Macqueen,  Reference 
J  reference  to  oath  is  competent  in  the  cafe  likewife  ^°  ^ 
^ritifli  llatutes  touching  the  (lamped  certificate,  when 
ilty  is  fued  for  by  a  civil  action  before  the  court  of 
,  Whether  the  fame  thing  obtains  in  the  cafe  of  a 
ion  for  the  penalty  before  the  juflices,  has  been  the 
of  judicial  controverfy,  but  has  not  yet  been  decided 
upreme  court  ^. 


Z787,  t]ie  procuratpr-fifcal  aUowed  a  reference  to  the  culprit's 
mtj  of  Edinburgh  againft  oath,  and  on  his  rcfufal  to  fwear,  fub- 
Umu  jeded  him  in  the  penalty.  This  deci- 
le c.  7.  ^on  was  affirmed  by  the  quarter  fef- 
or  of  ftamps  againft  Wil-  (ions;  and  being  thereafter  brought 
hers,  ^une  1797.  under  review  of  the  court  of  feflion 
conpUint,  at  the  inQance  by  fufpcniion,  it  was  pleaded,  that  a 
rurator-fifcal  of  the  county  reference  to  oath  was  incompetent, 
{h  agaioft  a  man  for  killing  10*9,  becuufc  the  25  Geo.  Ill,  c.  50,  is 
tout  a  liccnfe,  the  juftices  a  f  riu(h  ilatutc  relative  to  the  rcve« 
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i^'  ^  VII.  As  horfes,  (hccp,  poultry,  and  other  crettures, 
MALs  miiM  natur^tj  are  property,  and  of  courfe  the  fubjefts 
coNffiiicp.  ^jj^£^^  f^  ^Y^  fj^j^^  jj^jyjg  obtains  in  the  cafe  of  wild  % 

mals  fo  confined,  that  they  cannot  efeape,  but  may  a 
at  any  time  be  caught,  as  rabbits  in  a  houfe,  young  pigc 
in  a  dovecote,  they  being  then  as  much  property  as  i 
carcafes  after  Daughter  ^. 

I 

A  PARTICULAR  ftatute  has  extended  the  fame  Ian 
wild  animals,  not  in  fuch  a  ftate  of  perfeft  appropritt 
but  rather  in  a  kind  of  middle  ftate ;  as  deer  in  a  park,  i 
bits  in  a  warren,  doves  in  a  dovecote,  iifli  in  a  pond,  i 
mals  in  that  ftdte  alfo  are  confidered  as  property ;  and 
taking  or  killing  them  is  held  and  puniOied  as  theft.  ' 
a£):  1474,  c.  60,  ena£ts,  that  '*  na  man  hunt,  fchutc^ 
flay  deer,  rtor  reas,  in  utheris  clofes  or  parks,  or  takt 
cunninges  out  of  utheris  cunninghires,  or  ony  fowled  01 
utheris  dducottes,  or  fifh  out  of  utheris  puiles  or  ftan 
but  fpecial  licence  of  the  o^vner's,  under  the  pain  of  <G( 
and  to  be  punilhed  as  theft  J*    So  alfo  the  aft  I535>  C 

xme,  where  the  Eoglifh  la^r  h  made  t<»  cafh ;  and  an  the  whok  jiH 

ours;  and  juft  at  the  court  of  exche-  tkm  ieilatutory»  there  nooaiA 

qucr  always  judge  according  to  the  for  going  beyond  the  wordi  0 

principles  of  the  Engliih  law,  fo,  in  Aatute.     The  fil'cal  conteadedlf 

revenue  queftiom,  do  jufiiccs  of  peace,  the  itienti<)n  of  thefe  two  iml 

In  England,  reference  to  oath  is  nei-  proof,  viz.  by  one  witneiii  tfii 

thcr  admitted  in  criminal  nor  civil  party's  confeflion,  did  not  m 

qucdions:  neither,  therefore,  in  this  reference  to  oath,  that  beiiM;  ci 

qucftion,  can  it  be  admitted  in  ours,  tent  by  the  commaii  law  of  fo 

idoy  At  any  rate,  the  role  here  mufl  in  the  cafe  of  fuch  fort  off  «i 

be  the  words  af  the  ftatote  itfelf,  The  queftion  was  not  ^edls 

which  leaves  not  thh  matter  to  de-  (lands  on  an  order  to  gnt  iH  A 

pcnd  on  the  common  law  of  either  dated  37th  Dec.  1803.    See  1 

ifoontry,  but  particularly  fpecifies  the  c.  6,  }  4. 
mode  of  proof  (o  be  either  by  one        ^  Hume*s  Criminal  LiW,  ^ 

wifnefs,  or  by  the  patty's  confeHion.  c.  a,  p.  99. 
It  docs  not  authorize  the  refircnc?  1; 


XIL  Of  lie  Game-Laws.  547 

b,  to  the  above  enumersitioa,  adds  the  dealing  of  hhres      f  7. 


WILD  Ali)r<* 
MAl.t 


iftSf  and  further  extends  the  fame  puniOiment  **  to 
are  nrr,  pairt,  or  gWes  affiftance  to  fik  mifdoers/'  And  coNrms*. 
ftatiues^  appoint  fuch  tranfgreflbrs  to  be  puniftied  in 
Q  cafes  with  pecuniary  or  petty  corporal  pains ;  yet 
ifr.  Hume,  the  *'  clear  refult  of  the  whole  feems  to  be 
railing  fuch  offences  to  the  rank  of  theft,  and  an  au- 
y  for  inflicting  death  in  the  cafe  of  flagrant  and  repeat- 
iit^/'  Rabbits,  accordingly,  though  they  leave  die 
n,  and  make  depredations  on  the  adjoining  ground, 
t  be  dcftroyed,  being  (till  confidered  as  property  '• 

PARTICULAR  ftatutc  has  alfo  interpofed  for  the  protec- 
}l  hawks  and  hounds.  It  forbids  to  fteal  hounds  or 
s,  <*  maids,  or  wild  out  of  nefts/'  or  even  to  take  the 
3ut  of  the  '*  hawk's  ne(t  in  another  man's  ground,  under 
cnalty  of  lol.  Scots*." 

II.  For  the  fafety  of  the  game,  various  regulations  were      §  9. 
cd  touching  muirburn,  that  is,  the  praftice  of  fetting  !!^cottiik 

0  the  heath,  in  order  to  clear  the  fields.     It  was  ena£^-  emact- 
r  a  ftatute  of  Robert  III  ^,  that  <*  their  fal  be  na  muir- 

^  or  burning  of  hedir,  bot  in  the  moneth  of  March ;  ^. 

lot  thereafter  induring  the  time  of  fomer  or  of  harveft, 

r  the  paine  of  40s.  to  the  lord  of  the  land  quhair  the  Penaley. 

^03,  C  69 ;  l6oji  C.  3.  rei  aliens  lutri  fatitnii  eaufty    thcfe 

rim.  Law,  Vol.  i,  c.  2,  p.  lOO.  beads  being  rather  ufcfol  for  fpoit 

idi  July  i8oi,  Dobie  agaioft  than  gain ;  but  it  may  be  doubted  of 

a  fowler  who  makes  it  his  indc,  eijic 

174,  James  III,  |yarl.  7,  c.  59 ;  ImcrumfacHy  may  not  /be  puntfhed  as 

an  fir  George  Mackeniie  re-  a  thief   for    ftealing   another  poor 

,  by  this  ad,  it  is  clear  that  fowler's  dog  who  lives  by  that  trade, 

ling  of  dogs  hawks,  and  the  and  whofe  dog  is  his  pleugh,    and 

re  not  to  be  puoifhcd  as  theft,  efpecially  lince  dogrs  are  now  bought 

]y  by  a  fine  or  penalty  of  loL ;  and  fold.*'    ObfervatioDt,  p.  79* 

1  effcdy  ihit  ii  not  e^Htre^ath       ^  c  iz. 
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f  8.  burning  is  ^."  Muirburn  was  afterwards  prohibited  bfde  . 
—SOTTISH  ^^  <424f  c.  20  ^,  from  the  mon^  of  March,  till  the  conik 
E«  ACT-  cut  down,  under  the  pain  of  aos.  Scots  to  the  lord  of  the  laod, 
or  otherwife  of  forty  days  imprifonment ;  and  failing  the  kd 
of  the  land,  power  was  given  to  the  judice-clerk  to  bnag 
the  trefpaiTers  before  the  juftice:  by  the  z6t  14791  ^'75* 
from  the  lad  day  of  March  until  Michael  ma  fday,  under  tk 
pain  of  5I.  Scots  againft  thofe  who  are  convified  in  the  juftice 
ayr^ :  by  the  a£^  1493 »  ^'  4^>  muirburn,  in  forbidden  dine, 
was  declared  to  be  a  point  of  dittay ;  the  perfon  who  oooi* 
manded  the  thing  to  be  done,  was  made  liable  in  a  penaltyof 
40s.  Scots  to  the  king,  **  becaufe  it  is  clearly  underftandin  dut 
the  puir  bodies  that  dwellis  in  maillinges  are  bot  fenranfo 
to  their  maifters  that  awe  the  maillinges>  and  dois  it  fit 
their  command  *•"  The  perfon  who  did  the  thing  was  liable 
in  another  fine  or  unlaws  by  the  zH  15351  c.  xx,  thefiae 
or  unlaw  was  for  the  firft  offence  5U  Scots,  for  the  fecond  icL 
and  for  the  third  2oL^:  by  1685,  c.  20,  it  was  forbiddea 
after  the  lad  of  March,  and  the  mafters  were  made  liaUefv 
all  upon  their  lands  ^. 

— BRITISH  But  thefe  Scottifti  afts,  as  well  as  the  6  Geo.  Ill,  c.  32^ 
iitji"r  ^^^  fuperfeded  by  the  Britifli  ftatute  13  Geo.  Ill,  c.  54,  bf 
which  this  matter  is  now  regulated.  By  this  ftatute  it  iseo- 
a£ted».that  '^  any  perfon  who  ihall  make  muirburn,  orfet 
fire  to  any  heath  or  muir,  from  the  x  ith  April  to  the  ift 
November,  in  any  year,  fhall  forfeit  40s.  fterling  for  the  tA 
offence,  5I.  for  the  fecond,  and  loK  for  every  fubfequcnt  of- 
fence J  and  in  cafe  of  not  paying  within  ten  days  after  con- 
vidlion  by  a  final  judgment,  {hall  fuffer  imprifonment  for/* 
weeks  for  the  firft  offence,  two  months  for  the  fecond,  thm 

<^  James  I,  pari.  i.  f  James  V,  pari.  4.    Sec  ilfoi50Ji 

d  Jamts  HI,  pari.  10.  c.  71. 

«  James  IV,  pari.  4.  P  James  VII,parL    . 
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vitis  for  the  third  and  every  other  ofFencc  **.  The  occupiers      §  ^ 

the  ground  upon  which  Aich  muirbum  (hall  be  difcovered  ^bri tiss 

thin  the  forbidden  time,  (hall  be  deemed  euiJty  of  the  of-  =*'^c"'- 

ice,  and  fhall  be  liable  to  the  feveral  penalties  aforefaid, 

ids  he  (hall  prove  that  fuch  fire  was  communicated  from 

se  neighbouring  ground,  or  was  raifed  by  fome  other  per- 

i  not  in  his  family  '•     But  it  is  provided,  that  every  pro* 

etor  of  high  and  wet  muirlands,  the  heath  upon  which 

jDcntly  cannot  be  burnt  fo  early  as  the  nth  of  April, 

jTf  when  fuch  lands  are  in  his  own  occupation,  bum  the 

,th  upon  the  fame,  at  any  time  between  the  nth  and 

h  of  April,  without  incurring  any  of  the  penalties  before 

Dtioned ;  and  when  fuch  lands  are  let,  the  proprietor,  or 

faQor,  may,  by  a  writing,  authorife  his  tenants  in  fuch 

is,  to  bum  the  heath  thereon,  at  an^  tihie  between  the 

h  and  25th  days  of  April,  without  incurring  any  of  the 

I  penalties'^.    The  writing  authorifing  fuch  burning  muit 

fioQS  thereto  be  recorded  in  the  (herifF  or  fteward  court- 

iks  of  the  county  within  which  the  lands  are,  upon  pay- 

at  of  the  ufual  fees'.     No  penalty  fhall  be  recovered,  .    . 

iefs  the  profecution  be  commenced  within  fix  months  after 

offence  coomfiitted  ^J* 

Is  to  the  mode  of  proof,  the  penalty,  the  appeal,  finality 
the  fcffions,  thefe  things  are  regulated  by  the  fe£lions  of 
ftatute  which  are  inferted  above  '^. 


M4.  M5.  kj6.  If  7.  mji^. 

■  §  8, 9,  xo,  II,  12, 13, 14,    Sec  p.  529. 


-  / 


CHAP.  XIII. 


XJLAL. 


Of  the  Laws  eonetrmng  the  FbherkSi 


.  ij^^^     I.  npHE  amurement  of  fiflimg,  like  that  of  hunttiig,  w* 


by  the  civil  law  a  common  right*:  and,  in  the  cafe 
of  common  fifhes,  that  is,  thofe  which  are  not  reckoned  mUf 
regalia,  it  (till  remains  fo  by  the  law  of  Scotland^* 

The  right  of  catching  common  fifli,  therefore,  reqturei 
**  no  fpecial  conceffion  by  the  king,  or  other  fuperior,  fediig 
there  are  common  freedoms  of  every  nation  to  fift  in  die 
fea,  or  into  brooks  and  rivers,  for  common  iiQies  *."  Willi* 
out  any  fpecial  claufe  in  their  charters,  proprietors  may  fifli 
in  the  waters  that  run  through,  or  bound,  their  property 'b 


*  Inft.  de  Rerum  divlfione  et  ad  tantommodo  falmonum  qui  in 

quia  earum  dominis,  }  2.    See  Vin-  nibus  capiuntur,  mtelli|^dat 

nius*  Commentary  thereon.  mut.  ^ 

b  De  Feudit,  Lib.  i,  dig.  i6,  {  38.        ^  Stair,  InfL  B.  ii,  t.  3»  )  69b 
Fer  pifcationum  reditus  non  quaf-        d  Bank.  B.  il»  U  3y  §  3* 
cunque   pifcium   commoditates   fed  4 


her  to  proprietors  is  this  right  ocherwife  exclofirc,  except     f  i- 
cSljr,  that  they  can  prevent  every  other  pcrfon  from  com-  k^al  "" 
t  all  upon  their  grounds,  whether  to  fi(h,  hunt,  or  for  — commoii 
>thcr  purpofe  of  amufemcnt.     In  this  fenfe  only  it  is  '""'*' 
ic  right  of  fifliing  is  inherent  in  the  property  of  the  in  what 
cut  banks,  or  to  be  confidered  as  a  pertinent  thereof:  ^«o[cthe 

-  ""Jgnt  of 

ion  fiihes  being  truly  ra  nulHut^  and  liable  to  be  law-  fi&ing  U 
catched  by  any  perfon  (landing  on  a  highroad  or  other  Jhc^pJ^^, 
:  ground  contiguous  to  the  ftream  ^.  Nay,  farther,  as  in  ty- 
ifc  of  hunting,  if  a  man  trefpafs  on  the  property  of  an-  pj^j^^  ^^ 
»  without  his  confent  or  againft  his  will,  the  fi(h  which  property, 
itches  will  be  his  own  property,  though  he  may  be 
in  damages  to  the  proprietor  for  intruding  on  his 
id. 

T  public,  rights,  or  thote  totius  popu/i,  were  transferred  9''°^^ '?*f 
e  feudal  law  to  the  royal  perfon,  ut  qui  pairit  pairia  et  ive  right  of 
ttaoru  perfonam  fuftinet  ^.     Hence  it  has  been  decided,  ^^i"!^ 
I  trout-fifliing,  for  example,  may  become  excluGve  pro-  ^rout- 
;  nay,  farther,  that  it  may  be  referved  from  the  grant  ^QiiDg, 
;  lands,  and  transferred  to  a  third  party  ^ ;  fo  alfo  in 

tFac.  ColL  Vol  x,  p.  Ii.  and  their  authors  had,  hy  virtne  of 

aig,  Dc  Fcndis,  Lib.  i,  dig.  l6,  their  titles  to  the  lands,  been  in  the 

immemorial  prat^ice  of  catching 
til  Not.  1787,  Robert  Carmi-  trouts  with  nets  and  rodi  in  the  river 
gainll  (ir  James  Colquhoun.  ex  aJver/o  of  their  rcfpcdlivc  propcr- 
)I|.  ties;"  and  concluded,  that  they  had 
title  dccdsofLufs  bear  a  right  a  right  fo  to  fifti,  or  •<  in  fuch  other 
5  fifliing  of  lalmon,  and  other  manner  as  to  them  might  feem  pro- 
,  in  the  water  of  Leven.'*  per  5  and  that  he  ought  to  be  pro- 
proprietors  of  the  grounds  ly-  hibited  from  the  ezercife  of  trout- 
w  the  banks  of  the  river,  and  fi(hings  ex  adverfo  of  their  lands." 
:  aU  infeft  in  their  lands,  ei-  The  court  feemed  unanimous  in 
am  fi/eatiofiibusf*  or  with  the  opinion,  that  the  right  of  trout- 
and  pertinents,**  inftituted  an  fifhing  in  a  river,  though  naturally 
►f  declarator  againCl  fir  James ;  inherent  in  the  property  of  the  adja- 
b  they  fet  forth,  "  that  they  cent  banks,  fo  as  to  accompany  lands 
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{<*  the  fea,  the  crown  may  grant  to  individuals  the  ezdttfiit 
SEAL  right  of  fi{hing  within  certain  HmitSi  as,  for  example,  thi 
—COMMON  cxclufive  right  to  a  particular  fifhery  of  oyfters. 


TUB, 


{a.  II.    Salmon  (ifliings  are  underftood  in  Scotland|.to  be 

^hUir^    ^^^^^  r^^fl//Vi  minora ;  in  this  fenfe,  that  they  do  not  pafs  ai 
galia*  part  and  pertinent  of  land,  but  require  an  cxprels  grant  to 

A  general    take  them  out  of  the  crown*     This  rule  is  in  practice  fo  in 
ckttfe,ttfflf  relaxed,  that  a  general  claufe,  cum  pj/laiioniius,  followed 
with  pofleffion,  is  held  to  be  a  fufficient  title  for  acquiring 
right  to  a  falmon  fifhing  by  prefcription  K 

A  RIGHT  to  (ifli  falmon  in  the  fmall  rivers,  in  which  a 
few  fifhes  are  only  now  and  then  got,  and  which  may  ra^ 
be  called  a  right  to  take  falmon,  is  commonly  given  aloog, 
with  the  lands  adjacent  to  fuch  rivers;,  in  which. ciJe^tfiie 
fifliery,  though  no  pertinent  of  the  lands^  is  yet  MPCC.', 
granted  but  along  therewith*  ^\ 

In  great  rivers,  however,  fuch  as  the  Tay^  vfhpfn  tbqMV- 

f  •  •    «  ■  rf*# 

as  part  and  pertinent,  might  yet  be        The  court  pronounced  the  (ioOoiv*  . 

referyed  from  the  grant,  or  trans-  ing  interlocutor  *. 
ferrcd  to  a  third  party,  cither  expreft-        «•  In  refped  that  fir  Jamei  Cll* 

ly  or  by  prefcription;  and  that  .trout*  quhouo's  right  to  the  iafandfe-ttii^ 

were  res  nyllius  in   this  fenfe  only,  is  not  Uifputcd  in  this  caofir.  ind  k  i 

that  any  perfon  ilanding  on  a  high*  has  right  to  the  falmos-fiihiiig  in  dAg^ 

road,  or  other  public  ground  conti-  river  Levcn,  where  it  rriiis  throaji 

guous  to  the  flream,  might  lawfully  the  property  of  the  purfuent  Ut 

catch  them.  the  pnrfuers  have  a  right  to  M 

Some  of  the  judges  thought  the  trouts   oppoiite    to  their  rcfptdl«|^ 

claufe  **  other  fifliings*'  in  the  de-  properties,  with  trout-rods  orhafld^i^ 

fender's  charters  fufficiently  c xprefs-  nets,  but  not  with  net  and  coble,  cf,^ 

ive  of  the  cxclufive  right  of  fiAiing  in  any  other  way  that  may  be  fV^'  ^ 

trout  on  the  banks  in  queOion :  which  judicial  to  the  falmon-fifhing  bckKf- 

others  did  not  adiiiit ;  but  all  ieemed  ing  to  fir  James  Colqnhouo,  the  de' 

agreed,  that  if  he  or  hia  authors  had  fc.ider.'' 
that  cxclufive  right,  it  had  been  loft        h  Erflc.  B.  ii,  t.  d,  {  15. 
by  di/ufc.  4 


ba.Xati         '  ^  «£e  FisHERif s.  SSS 

Kh  fifiiimr  as  to  lie  the  fubjeft  of  a  feparate  erSult,  fuch     i  ^'- 
nuits  veic  freqacntlf  made  not  onlj  to  the  proprietor  of^wuEmii 
le  adjacent  bank,  but  to  any  perfon,  whether  he  had  the  ^^^^ 
Ijacent  lands,  or  not,  there  being  no  connefkion  between  with  tbb 
e  lands  and  fifliings  other  than  what  may  be  called  a  de*  ^^''^'* 
r^^ve  conneBioni 

AccoKbWGLti  charters  or  grants  of  lands  are  ever  under- 

lod  to  imply  a  refervation  of  the  right  of  the  crown  to 

ant,  ateng  with  the  fi(hery,  the  privilege  of  drawing  "cts^"^*"^. 

Km  die  l^mks;  without  which,  the  right  of  fifhing,  not  bank. 

ten  along  with  the  landSf  could  not  be  exercifed '. 

Where  a  srant  is  made  of  a  falmon  fifhery  in  any  part  y^^"  '*    « 

.  .     ,  ,  1  r    t  t       the  grant  of 

a  great  nver^  it  depends  on  the  terms  of  the  grant,  whe-.  a  faUnon 
or  ct  not  it  be  eidufite  of  all  future  grants  in  that  part  of  ^^f 7    ^ 
c  nicn   In  general,  a  grant  of  the  nlheries  m  the  river,  or  other 
db  parts  of  the  river,  without  limiting  the  grantee  to  the^^'*'^^' 
cnriBg  kis  nets  on  one  fide,  conveys  the  whole  fiflieries,  and 
ffies  a  power  to  draw  on  either  fide,  though  not  men« 
aaed  m  the  grant,  as  what  pafles  as  a  confequence  of  tho 
^  of  fifliing.    But  where  a  right  of  fiihing  is  granted  ^^^^5  ^^ 
i&p^wer  of  drawing  on  one  fide,  (the  ufual  form  of  limit-  oneloidf  oST 
I  the  fiflierics  to  one  fide  )|  the  right  remains  with  the^^"^^''^ 
lovn  to  confer,  by  a  pofterior  grant,  the  fifheries  on  the 
ffoitebank^ 

TpB  mode  of  exeicifing  thcfe  rights  of  (almon  fifliing 
*ilot  been  left  to  the  difcretion  of  individuals,  but  as  an 
^portant  objeA  of  public  intereft^  has  been  anxioufly  re« 
^htA  by  many  ena^ments; 

't  was  early  the  ^m  of  the  Icgiflature  ihat  the  fifiiing  -^cLOilf 
^d  be  difcontinued  at  certain  fcafoiis  of  the  year,  thence 

i  Kilkerrao,  p.  500.  k  Ibid. 
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S^9.       csXl^A  cl^  ox firhiddetu   It  bad  in  this  a  twofcdd  objcft*,  Ac 

— tftofK.    ^  being  improper. for  food  at  chofc  periods,  when  thek 

prefervation  is  neceffary  likewife  lor  tbe  nultipligatioB  d| 

^Te^^     the  rpecics.    It  was,  therefore,  prohibited  to  'kiUsfabnonfl 

red  fifli  from  the  15th  day  of  Augufl:  till  the  30th  Nofa% 

her  ^     The  punifliment  for  killing  failmon  ia  dofe  or  f<M(» 

bidden  time,  was  various  by  different  ftfitutes.   By  a£t  14491 

c.  v'",  the  pcrfon  guihyy  (of.prt  and  part  t^frein),  was,fcj( 

the  (ird  fault,  to  be  punifhcd  with  a  fine  of  40s.  Scots;  for 

the  fecond,  4I.  Scots ;  and  for  the  third  fault,  to  lofe  Ini 

office  f^e¥er.  >'  By;a^  <457>  ^*  ^^S  the  puniihmeaL «» 

loU  Scots,  **  but  ^without)  reqaiiCon  ^'f .  and  for  the  third  <4 

fence,  he  was  to  buy  his  \^^i  an^,  tli;f  fome  fine  .js  upfoled 

on  thofe  who,  in  fmelt  time,  fet  vefTcls,  creels,  wires,  or  iBf 

r.v^    rt*or  engil^  W  in?wef^.^^<fe^fS,^ipi^^5^j5,to  f^*. 

'•'  ■     By  1:503;  .fr:r;^>  rfj.w^.  ^^  tjffi  ^jft  offt^fl^c^  i^^0 

obliged  to  c*  ^^^  ^9  proprietors  of  ground  adjacent  to  the  rifcn  irewr 
findfecur-  4iAiined^  t«<tfit)d'4irouritytthat  their  tenants  Ihou^d  Ml  Ul 
Icnl^L!^'''  felWoniff  fttWcffchttrnV','  t^i\s  and4otfd$iiiriicM>«ied»8c89 


tenants.  , 


the  4iynlg'^<7£^£dmoDiiti.forfaiddeB^^W(S9i:H 
fniOlf^,  ^nd  fti^  (l^  fiOif,'  Ut  any  time,  is  oid«i 


Btrr  thefe  fbtotereivepted  .aliirays  tiie,  rhen  ^  »EMli 


•i  Jams  I^fafcLftf  «4a4«  c^35*  M«k«^jft  rqfiajkt,  «  2>01lAilh 

^  JunMlI>piifl«i«.     .    1  .  fl»fing  falnawi  iajgc^i^  jifjf^ 

^  lbiAiiaipi.S4;  «p|adl469f  c^  b^pn  purfucd  ctpitfJIy  (hardKfi  M 

ii^  JatfMt'VI,  pBfL ^ J]         '  -  ^,  the  i^une  is  ooly  puniftcd  ai  a  fBti 

*i  Ibid.  parL  15.  (Uoite  by  aa  arbitrary  punihaftc*^ 

'  Jamet  VI,  paH.  16,  1600,  c.  11.  P.^IV*  •    . 
('n  'his  ftatttte,  ko«F€Tcr>  ir  George 


ids  of  Seotlaitd  and  Shgrland  adjacent  ti)  thehif      {«• 
the  forbearanee  of  the  fiaughter  <rf  fahnon»  at  for«  -.Qtoi^ 
filie^  and  of  kipper-fmolts  and  black  fifli  at  «U  tymes, 
hive  made  falmond  any  mair  to  abound  in  thefc  ^^^^^^^ 
if  the  Hke  order  had  not  been  then  obfenred  upon 
ifli  fide."^'    But  this  imptdiment  being  removed  oh 
m  of  the  two  •crowds,  a  ftatute'  was  pufledi  extend* 
ame  ptohibicionS)  under  the  Uke  penalties,  to  thofe 


lie  fpaWnhig  time  being  different  lA  diiRMflt  ritct», 
ing  and  ihutting  dl*  tfie  fifliihg  therein,  refpeAi velf, 
ay  regulated  by  liib^l  a£b. 

hSttMtf  IhterfiMtion  concerning  forbidden  tknes^  — catch- 
^i  tnlSck,  hid  the  fiiher^  f»een  exercifed  only  by '''''  ""' 
a  hAk  and'h6ok,  oir  fpear  or  net,  and  CM^  dr  biiKit  *.  i^^  ^^^ 

■/jfi'    ^     .   .  i  the  fritk;  ID  #hicll  tht  k#imr  c4d  is 

the  act  iftiiifKjA^i^fe:?^'  U&enedt  and,  winch  l^^q^thc  whole 
14  loder  TadoDf  dcoonu-  line  of  nett  fixed.  A  man  watches 
loMy  in  charters,  wc  flndj^  on  the  (hore,  nol(fidg  a  rope  which 
^^ranttofa  ni^kfet  fitt^^  efiftiikan^  6ie  iH;,  and  #heAetcr 
IUchfHhui|t»  toWtftUtol'afuflkiem  nifflber  of^^M^/i^  (ap- 
ifg^  *   '1  r  ) j>oled  t(^» j^'.w)^us  the  <;irc^rof  it, 

let  was  probablf  the  Yame  he  pulL  the  roM,  draws  tn^&e  net, 
otnet  fiihing,  which  is  ftill  and  fo  indofci  mfdti.  ' '» I " ' 
CDcrally  in  rivers  or  friths  But  the  moft  ancient  mode  of  fifli- 
i^  ill  ^teig  die  notiiiifif  '.jqg^Jbr  Uiril«pfttf>o09«ti|tlaBd^'was 
»^  ^^9^^  Wf^t^f^^  prd^y,  -Ihe  amfh.  wjliicl^  was  a 
fjmd  cip  the  iiooth  fide  of  imali  boat  madp^ot  wiipker  and  coVer- 
$£ii«lbi^na8;'Whicli'  1^^4ith^h(d^,  w»l:h  HMtd  (bM 
t  from  the  ihore  flanting  the  ftream,  two  men  being  placed  in 
itbtteefttedde;'  They  it,  ooii  of  irliOtehoU  qql  wi  of  the 
tfdktdar  in  the  Water  fihem  nee,  while  anotherperM^jOiTttfofper- 
^Bpwafdii  havfiig'iikrel^ts  fons,  on  (hore  M4  the  otherad,  mnd 
rWn  the  lower-fid^HtfiH  dragged ItaJobgi-  Tlifrcali»  wit  a 
»rit  to  make  the  upper  larger  boat,  th«lriqspvidtaMr#fllttr 
At  the  cmter  end, fMs    timet*  7f  Jri 

rally  an  anchor ,  is  fuUk  in       The  cntrach  fifrlagidiai  be  exercif- 

.     •»     . 

Nn  % 
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S  »•  But  it  feems  to  have  become  early  cuftomarf  to  ( 

lALMOH 

•^-CATCH-  the  aid  of  fixed  machinery ;  two  kinds  of  which,  viz 
jNG  OF.  2nd  cruives,  are  taken  notice  of  in  our  ancient  ftatate 
.  .  in  certain  fituations,  were  tolerated  under  fuch  limi 
machinery,  as  feemed  likely  to  render  them  as  little  detrimental 

fible  to  the  brood  of  the  fifli  and  to  the  free  paflage 

river. 

— TAiRs.  Tairs,  or  zairs,  or  ^czxs^^ plf carta ftagna^y  or  fi(h 
being  places  built  round  either  with  ftone  or  timber,  < 
wicker -work,  which  ftagnates  the  water  inclofed  wtti 
wall3  of  the  yair,  and  prevents  the  paifage  of  the  fiH 
fining  them  therein  till  they  are  caught  and  takea 
the  owner  of  the  yair,  unlefs  they  can  find  their  ws 
by  one  naprroW)!  ^nd  jcommonly  ^,  prooked  or  wio(^ 
age,  whi^  condu^s  into  the  yair  on,  one  fid^^  aud  .tl 
a  fmall  propoition  of  the  £fli  that  enter  are  able  ^o  ii 

■f 

I 
— ctuivEs.     Cruives,  again,  are  wooden  boxes,  placed  in  a 

dike,  that  is,  a  wear  or  dike  of  (lone,  ftretching  aa 
PefcrlptioD  river  from  or^e  fide  to  the  other.  They  are  fituated 
®^'  current  or  ftream  of  the  river,  where  all  falmon^  gbisj 

fpawn  or  returning  from  fpawning,-mu{l  pafs.  Theft 

Infcalet.  ^^  ^^^  ^"^  ^^^^*  "^^^^  infcales,  or  moveable  boardsi  ib 
ed  in  an  angle,  that,  beijig  impelled  in  a  contrary  ifi 
to  the  courfe  of  the  river,  they  may  open  at  the.  4 
conta£i,  and  immediately  ibut  again,  clofing  the  aagi 
falmon  enter  the  cruives,   becaiife  they  can  find  ni 

•  •  •  • 

paflage  up  the  river  \  apd  t}iey  force  their  ^ajr  intjoj^ 

cd  only  where  the  water  defccmls  in  curt  In  aift  I457»  c  S^  ^M 

a  current,   the  hoat  being  carried  the  fatne  fenfe  with  yatt-.«'-i 

down  by  the  flream»  while  the  fifliers  <  As  they  trd  ^viUed'ii 

are  empl6yed  In  fweeping  the  water  laws.                              -"'* 

with  the  net.    A  currach  fiihing  was  d  As  they  are  tenteil^ 

always  a  night  fifhing.  1563,  C.  68. 
t>  This  latter  term  vnrt  firft  oc* 
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olhin?  up  the  infcales.  from  the  ftrone  impulfe  in  their      S^ 

o  *  8ALM0M 

imre  to  get  up  the  river.    Out  of  the  cruives  there  is  no  ..me%vMnu, 
tflagei  but  by  hecks  or  grates,  the  bars  whereof  are  fo  clofe  Hecki. 
to  allow  only  fry  or  fmall  falmon  to  pafs.    The  cruiYe  cruiTca 
te  being  not  quite  fo  high  as  the  furface  of  the  water,  dike. 
:fents  a  rery  great,  though  not  an  unfurmountabl^i  (4>» 
cle  to  the  paflage  of  all  falmon.  ^ 

Both  yairs  and  cruives.  befldes  the  injuries  with  which  — ^aus  k, 
J  threaten  the  brood  of  falmon,  are  encroachments  on 
:  ftreaiA  and  channel  of  the  river:  On  both  thefe  accounts, 
ndbre,  they  are  viewed  by  the  law  of  Scotland  with  a 
lous  and  unfavourable  ey^  ^. 

Bekce  it  is,  that,  tb  entitle^any= per ftm  to  lifli,  either  by  the 
dfiy£t  ftr  ciruive,  fuch  right  muft  be  fpetially  exprefied  ks 
:  graitt  or  title  deeds ;  or,  in  the  cafe  of  a  baipny  or  cor-  ^*«P^'®°' 
ratbn,  there  muft,  at  lead,  be  uniform  ufage,  following 
i^erii  chntk  aim pt/cafiorilhiT'.'''^        - 

^fr'  •■     «j.   M    .]■■■•/  ■         ;■"■..       T- 

_f  I     »•      »•■      «».       •.-.,1  • 

Tae  iame  klod  of  contrivances  infon  fcnt  the  water  bailiiT  up  the 

iir<ib'  hftve  beeix  pradifed'  in  Thames,  in  a  barge  well  laannod, 

^mi\p\iw\  iot  m  -hfvc  beep  jncfv  and  fttrniflied  ^'^.  .proper  .^plc* 

jin|>^.  viewe4  by  the  ^ogliih  menu,  who  deftroyed  all  thoij^  in- 

— eat.  ^  The  fiihermen  ipha|>it-  clofures  on  this  fide  of  Staines,  by 

▼ulages  on  the  banks  of  the  polling  up  the   ftakss   and   fetting 

i^ercofad  to  inclofe  oettaia  them  adrift."     (Hawkins  Walton's 

I  oC.i^i.xffer  with  whai^, they  Complete  Angler,  edit.  6th,  p.  azi.) 

4Jh^y  buf  which  wcrqin  effi;^  The  paflage  of  magM  cbarta,  which 

rv  €E  iideJs,  by  (lakes  driven  into  fur  John  Hawkins  alludes  to,  is  in 

%ti  thereof ;  and  to  thefe  they  thefe  vtrords:  **  Ommis  kidtUi  (wears 

wheels,  creating  thereby  a  cur-  for  catching  fiih)  deptnatrtur  dt  ietero 

,  wiuch  drove  the  filh  into  thole  fcnitui.ptr  Tbamiftam  tt  Medtuiyam 

k   This  pra^ice,  though  it  may  et  ptr  Toiam  Aniliam  nifi  ptr  sofifriam 

4^ oddly  to  Csiy  fo/'  fir  John  Haw-  msrh,'*. 

obferves   "  ^^  againll    Msgma        f  Heritors  of  the  fiihing  of  Don  ag, 

te,  andiseaprcfsly  pruLibitedby  town  of  Aberdeen,  26th  Jan.  166^. 

13d  chapter  of  that  ftatute.    In  The  proprietors  of  a  falmon  fifhing 

car  1757,  the  lord  o^aypr  Dick-  in  the  water  of  Don  hi:ought  a  de* 

Nn3 
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if^  FarthIer.  neither  cruives  nor  yairs  sure  at  all  allowed  ia 

-^TAUw.ii  suij  part  of  a  rWcr  where  the  fea  ebbs  and  flows  >. 

CftOIVM* 

One  reafon  for  this  prohibition,  feenu  to  be,  dut,ii 

w^ttot  &c.  ^^^^  P^^  ®^  ^  '*^^'  where  the  tide  ebbs  and  flows,  the  faf* 
face  of  the  water  rUes.and  falls  with  the  tide,  and  a  cnap 

cUrator,  that  the  town  had  no  right  reafon  that  it  hu  not  been  fngd 

of  cnzives,  bciog  only  infeft  emm  ftf-  either  by  fir  John  Skene  erfirjili 

€^imuitu  et  pifcariit.    AnfrverfJ,  Suih  Murray,  in  their  edkta|»  of  tin  |tf> 

a  claufe,  granted  to  an  incorporation  utes.    Bat  in  the  quooitioo  itoHl 

or  community,  or  being  in  hrM^,  Mary's  a&,  there  is  a  irviaiiosHiB 

ifrith  iaimenqorial  poflfeffion,  is  fuffi-  the  recprd,  which  hat  ben  niU 

cieoL    **  The  lordt  f*und  the  town  by  tl^  old  edition  of  the  ftStflM^i 

of  Aberdeen*!  title  to  cruises,  albeit  Advocate's  library,  comoBoif  .alt 

cpnceiTed,  but  conform  to  the  firft  ed  th^  Black  Ads,  n^iere  it  taakn  \ 

claufe,  was  fufficient/*'  This' general  follows,  (foL  83):  «  It  bftatttttl; 

X    foint  alfo  occurred;  m.the  late  cafe  of  ordahiit,   that  ail  cmiTit  aSdM 
Murray  of  ^roughtoiQ(:wher(nn  th^  ^  dammit  that  war  wtim  &k  ftfC^ 

court  decided  that  the  cruiveJlhing  ^uhair  the  fey  ebbiauidfloviiileil 

might  be  continue^  Mfornif  rly,  w^th  ucterlie  dcdroyit  and  put  dond^ 

fomc  alterations  on  'ihli  km^^hmery  wciU  th»Y  that  pertenis  tooarfafV;  \ 
fpccificd  by  the  decree.                   '  ' '  ibe  Tofd  ms  vthers    tfaivw  d  4i 

«  Erflc-  B.  ii,  t.  6,  i  15.    James  |,  .  rp^j^    And  sf  aoeot  tkeowiiii 

I424f  c.  II,  «  ?dl  cruw?  an4  »2«»  frefche  wtttira,  that  thay  bcwilrf^ 

fct  in  freih  water  qnait  the  fea  fifcs  flc  hmnes,  and  fie  dayi|lcfit.«ii 

and  ebbii,  th^  4«^k  Ae^rtlftn  the  ftlie  Voiit^St  in  the  adis  and  tt^mkmi 

of  aU  «2hes;  bt  deftfoycdr  aiKkpot  Jltf rf^Mfe  ^f  bcfor.- 
awaic  for  cYcr  .maJrMVPt  ag*ii^        Xh«*a  fe84ics,i«tifci*«*  I 

ftanding  ony  privi.kdge  or  fr<^A^e  pp^^,  ^y  ,^,  withoijt  tBtfSm 

given   in  the  contrairie  lindtr'  thfc  -^  *D^th  regard  to  the  d^b«3i«<l 

painc  df  l<io  ftilliiifc«s."   *IU4^r«»e4  dn^vek-lWiafrek;  Jtiigliwrfirf 

by  James  W,.parf.  JQt  1475%  c,  7^^  fiib<*.  toolta ,  and  lf>  ef.filrf"." 

and  James  II,  pari,  a,  I489,  c.  15.  ^^^„  this  exception,  «  t)i^P 

The  a<ft  queen  Mary,  pari.  9, 1563,  f^nt  ad  and  naething  thmii  c* 

c.  68, «  ratifies  and  appruevi*  the  ade  t^jngj  ftj^i,  |,^  p„j„diciji  tej^bifk. 

maid  of  before  be  hi#'higl»e&.atoift  ^efs'  fnbjeldft.  being  drf^  iBfeftM**  ' 

noble  gudfthir  king  Jmks  the  fourth  poffeflHoft  of  boUi^  of  enuiAkta 

of  gude  memory.*'    The  ad  here  aU  or  loupes,  with  ftdb  watery  bstrfcU 

luded  to  was  paffcd  in  the  year  1488,  they  may  ufe  . . .  the  fine  iB  0* 

by  the  firft  parliamcfit  of  James  IV.  coming,  according  to  tlidrri^ 

As  it  is  quoted  at  length  in  this  i€t  keepand  Saturday's  fiop."  i^  ^ 

x>f  queen  Mary,  it  is  probably  for  thia  ji^uid  1606,  c.  5. 
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i&Sf  which  is  no  moFe  than  the  neceflary  height  at  high      }  «• 
water,  would,  upon  the  ebbing  of  the  tide^^be  fo  Qiuch  above  ^^amv^  A 
the  furface  of  the  water  without  the  dilce,  tKat  falmon  either^"'^^*^ 
could  not  pafs  at  all^  or»  at  lead,  without  greater  difficulty 
t^afrom  an  ordinary  cruive  dike  m  the  upper  parts  of  the 
^ftTf  which  the  tidQ^does  not  reach*.    And, in  yairs»  agaix}> 
the  confequence  of  the  variation  in  the  height  of  the  furface 
of  the  water,  occafioned  by  the  tide,  \KOuld  bcy  that  the  yair 
my  be  fo  conftruAed  that  the  (op  of  its  wajils  ihould  ^c 
SMnething'  below    the   furface   of  4he  water  at  fuIktUdfi; 
vkereb^  fhe  fifhes  might  enter,  not  at  one  opening -oft!y, 
^0Q.4vei:y  fide;  while,  ^y  the  ebbing  of  the  tide,  the;,yair 
vouU.  be.  ib  moch  abcnrc-thc  water  a^woi^d. completely 
:on€ne-every  things  withitt  it,  atid  would  therefore  beimore 
pvijudicial  to  the  brood  of  fal)n9n  tJiajti  a.yair  (j^tuated  in  the 
Hfper  pa^  1^  of  the  river  coul^  be*    Or,  perhaps,  the  probi- 
Ution  mayihave  arifen  from  the  attention  of  our  aQc^(l<m'to 
the  natural" hHlory  of  the  fry  of  falmon,  which,  i>n  the  coiirfe 
of  their  voyage  to  j^e  fca,  ynhcjx^^cjf^fittl^'  rtieet  with  tjie 
04^  -i^Ufll)  their  heg(^./ron»  the  fait  watcc^  and  are  inftantly 
acfefted  in  th«ir  ffogreft-r  thibre  they  lie  for  fomeatinfe  in 
faft  numbers^  foTtilihfi;*  li' Wck  compaabody}  the  flowing 
of  me  tide  carries  thj^m  iip  the  river,  and  agalp  they  come 
down  with  the  ebbing  of  the  water;  at  lengthy  being ^^c- 
otftomed  to  tlie  &k«'Water,  they  proceed*  Tapidty  in  a  mafs 
bthe  bcean  '.   "IfU  6bvious,  that  this  "foft  affordea^rtafon 
tot  the  ftfitutory  prohibitions  againft  er^fiiqg  cruives  and 
jiin.  ia  (tichiitttations^  where  chey  would  have  been  de- 
ImAfve  to  the  fry. 


.nL 


Oke  ftatute  feems  to  carry  the  prohibition  fo  far  as  to  ex-  Sands  and 
dude  cruives  aad  yairs  *^  from  f«ndes  and  Schawls  far  within  ^^^^^ 


■I .  • 


*  DlA.  RaiTonn^  Univcrfclic  d'Hifloirc  Naturellc.par  M.  Valmont-Bor- 
i^e^  torn.  ziii. 

>  N  n  4 
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§^'       the  water  ^"    Tbefevords^  h6w«ver,  in  a  late  cafe  wiiere 

^TAias  &  this  ftatttte  underwent  fome  difcuiSon^  were  thought  toapplf 

^M^tat    °"^y  *^  *^^  waters  which  fpread  on  each  fide  of  a  rifor,  as 

the  tide  rifes  in  it,  and  which  are  partly  compofed  of  the 

freih  water  cf  the  riveri  and  partly  of  die  fatt  water  bconght 

in  by  the  fea,  but  not  to  extend  to  the  coafts  of  the  fea  K 

—COM-  There  is  no  particular  ftatutory  direfbion  as  to  thehdgk 

8TRUCT10N.  Qf  ^^  mounds  or  cruive  and  yair  dikes.    In  one  controToffi 

,  ^    touching  the  height  of  a  cruive  dike,  where  it  was  alle^ 

dike,  height  f'  that  the  fame^ught  to  be  no  higher  than  the  watocinii 

^  ordinary  courfe,  neither  the  time  of  the  flood  nor  of  droogk} 

otherwife  they  might  build  the  fame  as  high  as  they  pleafed 

.  .  •  The  lords  confidering  there  was  no  particular  hv  aito 

the  height  of  cruives,  and  that  thir  parties-  had  ftiftreddK 

other  above  foMy^  years,  found,  that  thereferetiibiiiie 

fliould  be,  uii  pojfidebantury  no  higher  thaa  the  oid'cmifcs^.^ 

If  the  dike  ^"  ^  fubfequent  cafe,  the  court  decided,  that  the  cruirc  dik 

may  he       ought  to  be  *<  Only  a  foot  and  a  half  above  the  water,' as  ihe 

Jilr^Ice!*'*    ftream  runs  at  ordinary  times  from  the  15th  April -to  Mif, 

neither  when  it  is  in  (^eat,  nor  too-flialtow  and  low,  airfiff- 

dained  the  cruive  dike  to  be  fo  altered  and  regulated  V 

*  'iS^h  c*  *8.    This  ad,  rttfff  in'g  day  of  Olftdher  its  ht  deftroyid  ffld 

the  (latote  "of  James  iV,  at  already  put  away  for  €vcr." 

mentioned,  <*  has  the  additioa  follow^  k  j<|  March  iSox,  lord  KiMI 

ing^,  that  {s  to  fay,  that  all  cruives  againft  heritors  of  deafide. 

nnd  zairs  that  are  fet  of  late  upon  •  *6th  January'  tisrfj?, Ttttifart  J 

fandes  and  fchawls  far  wi'thiit  the  the  fifting^s  of  Donf^^ihll'diirtMi 

water,  where  they  were  not  of  be-  of  Aberdeen.    Stair,  Vol.  I 

fore,  that  they  be  incontinent  taen  *°  15th  November  1701,  Fik«B 

down  and  put  away,  and  the  reman,  of  Newton  and  Scot  of  Cooi9>*i 

cnt   cruives  that   are  fet  upon   the  purfuers  of  mutual  declaratonaito 

water  fandes  to  (land  titl  while  the  their  fifliingt  in  the  water  of  Vk^ 

firft  day  of  Odober  next  to  come,  elk.    Lord  Fountainhall,  Vol  5. 
and  incontinent  after  the  faid  firft 
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b  the  cafe  quoted  of  the  difputed  cruircs  ofl  the  water  of      f  *• 
brtlieA:^  k  was  deteraiiiiedi  that  the  **  cruive  dike  ought  to  ^TAnt  h 
onlf  three  ells  bfoad  ^'^  c.oiyei 

•TRVCTIOir. 

Ih  the  cafe  of  the  cruive  dike$  of  the  riveri  the  court  di- 
"kcd  them  **  not  to  be  builded  perpendicular,  which  will 
idcr  the  falmons'  upcoming,  but  floping  from  the  ground  sloping, 
the  top  ^.^  In  like  manner,  in  regard  to  the  Northelk, 
order  of  the  court  was,  that  the  **  cruive  dike  ought  to 
built  Hoping  from  the  top,  till  it  was  two  feet  beneath 
water,  and  then  from  that  perpendicular  till  the  bot- 


m  anotlier  cale,  touching  the  conftruAion  of  machinery  Hecks  or 

barn'  ' 
grate 


a  cnme  fifliing,  on  the  faid  river  of  Northefk,  it  was  ^  ^  "^^ 


Ucd  that' the  '*  cnuve  boxes  mud  be  built  upon  the  chan- 
or  bottom  of  the  river  *." 

The  becks  mnft  be  three  inches  wide,  that  is,  the  bars  of  Hcckt,how 
grate  mtift  be  each  three  inches  afunder ^,  and  mud  be  ei  wide? 
pendioular^,  even  though,  in  any  particular  river,  they 
old  have  been  fcoin  time  immemorial  placed  hori^n« 

Lord  Foonttinhall,  VoL  i,  p.123.  printing  of. the  a^  of  parliament,  in 

Lord  Stair,  VoL  i,  p.  156.  refpeft  that  both  this  and  the  former 

LerdFo«ntaiiihaU,  VoLii,  p.  123.  relates  to  the  flatute  of  king  Da^id, 

4tb  JtUj  1769,  lord  Halkerton  as  the  pattern  thereof,  which  men- 

aft  Sc«t  of  Brotherton.  Fac  Col.  tions  but  three  inches,  and  that  heckt 

1  ipalogf  in  this  cafe  for  not  hav.  of  five  inches  wide  will  be  of  no  ufe, 

than  00  the  bottom  was,  **  the  nor  hold  in  any  falmon*"      (Lord 

feboiea,  which  mud  of  neceflity  Suir,  Inft.  B.  ii,  tit.  3,  {  70.)    The 

e  a  foundation  of  ftone  to  reft  on,  decifion  Lord  Stair  alludes  to  is  that 

piiccd  as  near  as  poflible  to  the  of  the  heritors  of  the  fifliings  on  the 

■el  of  the  riTer,  and  only  about  water  of  Don,  reported  by  himfelf, 

nches  above  it.**  and  which  was  quoted  above  on  an- 

jsmes  III,  parLzo,  1477,  c.73.  other  point. 

:aA  Jas.  IV,  1489,  c.15,  fays  five        b  The  ancient  ftatutes  do  not  fay 

ci;  but  this  **  the  lords  found  to  whether  the  hecks  ibould  be  placed 

I  nUlakc  in  the  tranfcribing  or  from  fide  to  fide,  or  upwards  and 
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§»•  tally  ^.  In  a  cruive  fifherT  on  the  river  Dec,  the  hccfci 
— cftQiTis.  Of  bars  had  been  (harp  and  pointed.  This,  with  other 
Romd,  aod  particulars,  being  made  the  fubje^l  of  judicial  complaint, 
Dot  i^rp^    ^j^g  court  of  feflSon  diredied  the  hecks  to  be  made  round, 

and  not,  as  formerly,  (harp  and  pointed,  as  being  obfioulj 

prejudicial  to  the  fiQies  ^. 

downward!).    They  etia6t  generally,  iHii^fed,  and  fixed,  at  to  anfirer  th: 

that  they  niuft  be  three  inches  wide,  purpofes  of  a  croive  fifhery,  and  a.    . 

-which  the  court  decided  muil  mean  greeable  to  the  pra^ice  of  thdc  filb- 

broad.    Dec.  7, 1762,  earl  of  Moray  ifiga  in  the  north  of  Scothnd,  where 

agaiiifl  Callender  of  Craigronh.    Fac.  the  cTotref  hate  been  r6||«bted  k- 

Coll.  cording  to  law ;  that  the  fpicei  be- 

^  Ibid.    Fac.  Coll.  V.  ili,  No.  loa  twecn  the  rocks,   from  whidi  the 

d  13th    Dec.    1799,    Murray    of  biind  eyes  arcto.bc  rtmofcd,  weto 

Broughton  againft  Stottk. '  The  court  be  filled  up  with  proper  maieriil^ 

of  fcIGon  **  fuftained  the  title;  of  the  fomned  and  conftni6(ed  like  otHtr 

purfuers  to  infift  in  the  a^Udn,  fomnd  cniive  dike«^    that    tlM -6atifdiT's 

that   Mr.   Murray  liad  right  to  a  Aope  muit  be  ^fbTenrfed  in  all  tk 

cruive  fi(hrng  in  the  t^ver  Dee,  at  the  «rtflve*,  acCofdin|r  to  law;  lodilBC 

places  marked  in  the  plto,'^Mcikle  the  inftafesf  idtf ring  thatl^e,Hlft 

• '  Doach,    Priori'    Doacfl,  ^afhd  -little  be  taken  jpot  ttd  removed^  ^ultn 

Doach,  but  found  thatthe  eroivei  or  thtit'eannot  ht  donefron  fktolUtHf 

doachs  mud  be  regulated  in  tenatof  th*    rivttr,'  that  the  f&o^-ihtl'be 

tlie  laws  regarding  cittii^fifliings;  driWn  beck- and  pfop0rlyfiied,ftiii 
and  that  the  blind  eye^'und  other  ar-  "to  IcaVe  a  fVde  "f  aff«|e''%l^  dtf  iMer 

tificial  obftfudHons  or  barricades;-  to  for  tht-'fidmon ;  and  th^ttkt  pvittn 

intei'fii]l^he-run  of  the  fi&hi  the  «nd  their  AMceflbM  Jtti#fa)g^r%facto 

river,  'Within  the  bounds  of  the  de-  falmoalMliBjgs  in'tliJB^dpperfaf(«^ 

fenders  fi^iags,  mull  be  remored  aa  tht-rivijtv  ^e  ti^btvethe  Itotjitp- 
illegal :  Found  tht  defender  bound  to-  oii^viotis  trofeice,tii»^vieiiikhecraiiei 

pUce^ihe  cmhre  bozes  tb  Xrhich  he«  and^tfuive  dike,tl^Ulay«iafte« 

had  btfen  fotiDd  entitled  at  the  Meikle  if  theregulatioiu  niW  tlJiMtflwiilifT 

Doach,  Priory  Doach,    and    Little  properly  ob(€t»vod«*^   Tnila}ml|WTrT 

Doach,  tlai  the  rungs  or  Ban  of  the  wai  brought^  uodclTl^feiifcweAhe 

cruive  boxes  mufi  be  placed  at  a  iiJtoHce  hoiife  0f:peer84'whi€b^«(||^|tk-MflV} 

noi  Itfs  ibam  tbree  ineb/i^  anH  muft  be  i9o^)^  trdtrcd  aUd  aR^ttdgel^qftaiM 

made  of  an  oval  fbape»  wib  tbe  et^et  the  fiiid  interioctftor  0#  i$(h  DIUd- 

roumdeiof;  that  the  fohn  arid  con-  ber  1799,  romplairi«#  bf  li^  3)ftj|i^fcid 

Aruaion  of  the  cruive  dike  and  boxes,  appeal,  be  TaHed,'  "by  leavia^te  a(- 

^nd  the  conftru^ion  and  poiition  of  ter  Ac  wordt  *  «re  to  be/- IhbtMi^ 

the  inTcalcs,  are  to  be  fo  formed,  con-  *  fo  formed,  confthf^ed,'  acdfiaed, 
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pTopnetora  of  a  cruive  fiibing  in  the  Southeik  had      $  %. 
the  praflice  of  Ibeedugi  (or  puttiQg  a  fhect  all  daub-  I^JJ^^^ 

rer.  the  purpcfe  of  a  cnuTC  be  rounded  tt>  a  femicirc^  both  at     • 

id  agreeable  to  the  pradice  the    upper    edge    and    the    lower : 

filings  in  the  north  of  9rot-  Fc^nd,  that  the  infcale  or  combs /ball 

re  the  cruivet  have  been."  be  fo  eooftrm^d  as  to  anflver  the 

IS  further  ordered,  that  the  purpofes  of  a  cruive  fiiliing  as  for- 

remitted  back  to  the  court  merly,  and  fhail  not  be  ahercd  to  the 

in  Scotland  to  review  this  prejudice,  of  thf  petitioners :    Found, 

t  faid  iotarlocHtor,  iog  ^e  that  the  pew  cruives  (hall  be  of  the 

f 'giving,  and  10  give,  pre-  iame  lengthi^  and  breadth,  and  depth, 

^n»  ta  Uie  partin  for  re-  as  formerly,  according  to  the  plan  in 

tho  form  and  conilm^ion  proccfs,  and  (ban  be  placed  in  the 

ive  dikes  and  boitt,  and  the  dike  in  the  lame  manner  a»  formerly ; 

Ml  and  pa(itiun^«f-)dM  in-  and  decerns:  Appoints  the,parties  to 

wrdiiig  10  .law***  t  And  it  give  m  minutes  as  to  thf;.|u:opoled 

er>«rdeffcd  and  adjudged,  regulation,  whether  there  ihaU  be  no 

ith.the  Above  variatioa  to  openiogs^ or  fpars  laid  acrofs  on  the 

iterloeuli>r,  the  icveral  in-  top  «|  the  cruive  bos  as  formerly, 

I  complied  of  be  aiSrm*  or  that  the  iame  ihouhl  be  clofely 

ifftafter^  4(||h  Jttoe  i9oa,  covered  over  with  wjood :   And  alio, 

rdioary  ** having  confidered  ,«a  to  ^  regi^lation,  that  tiicre  fhall 

OB,  and  reuut  thereon  from  bi^  410  fiflong  from  the  26th  ol  Au- 

I  jttdgtmeJltf  of  thf  hoiile  of  ga(l  to  the  x  ith  of  December  in  every 

lUie  for  the  pctUiOQMh  Itfid  year>  and  that,  durin^^  that  time,  the 

lor  the  truileet  of  James  cruives  mutt  be  entirely  xen^ived, 

eiqvirv,  to  the  p«tkioa  and  and  the  channel  of  the  river  kept 

moAt  dccerncdt  and  dcclar*  clear  and  open,  without  any  fton^rs  or 

BBS  off  the  <ai4  jpMlgtmcot  of  other  materials  beiiig  allowed  to  re- 

t  of  krda:    Ami    further  iQAio  in  the    opening  of   the  iaid 

•t  th0  cruive  dike  teU  be  cruives;  and  to  put  printed  copic*  of 

ne^hffght  a«  it  has  formerly  ^^  ^u^  minutes  into  the  lords'  boxes, 

il  otomgh  ftooes,  in  a  com-  '^  ^^^  ^  report  the  fame  to  the 

firtiftantial  manner,  without  «>art,'V    Minutes  accordingly  being 

yni^eaing  ftone^ ;  Found,  ^"^'^  '^^  ^  ^°^^»  (^^  J^h  i8ua), 

l^rt  of  the  hecks  ikall  be  "  ^P^  '^P^'^  ^^  ^^^^  Mcthven,  and 

»lu,  and  ihall  not  exceed  ^»v»ng  wiviicd  the  mutual  minatei 

dimcofions  as  at  prefent,  ^^^  ^^^  parties,  found  that  the  rruive 

5  inches  of  depth  in  the  dU  boxes  muft  be  clofely  covered  with 

r  the  ftream,  and  two  inches  wood  at  the  top ;  and  that  the  hecks 

f  croft  the  dream :  that  the  ^^  infcalca  muH  be  removed  in  for- 

re  <h^!>  be  one  inch  thicker  bidden  times,  and  found  it  unncccf- 

upper,  and  that  they  (haU  f*'/  to  determine  upon  tlic  demand 
5 
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^  t^       cd  with  pitch,  on  the  criiivc-tox),  whereby  'the  fifli  golnj 
•ALMoir     yp  ^Q  fpawn  were  entircljr  ftopt.     This  was  conGdcrcd  to 
— eaN.      be  unwarrantable,  and  ordered  to  be  removed.     It  was 
tTAucTioir.  pigjded  in  cxcufe,  that  **  without  this  privilege  of  fliccting 
in  low  water  to  gather  water  to  m^\ic  their  well  go  in 
drbaght,  the  rent  of  the  mill  would  fall  at  leaft  one  half," 
the  court  wiftied  to  devife  a  mode  of  determining  at  what 
particular  height  of  water  they  (hould  be  permitted  to  iheet, 
taking  off  the  iheeting  when  the  water  rofe  above  it,  fo  as  to 
provide  for  the  going  of  the  mill,  without  any  great  damage 
to  the  upper  fifiiing.     **  Arid  for  folving  the  inconVtiriicnccs 
on  all  hands,  it  was  ofiered  'by  the  town  that  a  flop  (hoald 
be  fixed  in  the  river,  on  which  ihould  be  a  mark  or  fedge 
for  detetmining  hi^H  of  low  wa^er,  and  wheri  the  river  funk 
below  the  fedge  they  might' ttiefet,  arid  when  it  rote  above  it, 
then  it  (hould  be  removed  *.** 

Slioeziieor      ^^  <wic  cafe  afreadj' quoted,  where  thef  fiibje^l  of  cruifCs 

caufeway-   underwent  much  4ifcuflipn,  it  was  decided,  that  "  the  IJioc- 

cSoaeL     >og  Off  cauibwayiog  in  the  river,  further  down  than  the  lowe( 

end  t)f  the  keying  ftones,  muft  be  taken  away  and  tfr 

moved'."'  '    * 


'•I 


,  -        .■  ,.  . 

Ths  cvuive  dike  aiibrdiiig  fo  difficult  a  barrier  againlttke 

progrefs  tofthe  large  falmbn  up  the  rii^rto  (pawn,  the  kgit 

How  ob-    lature  thought  it  neceflary  that  ***ifhe  Saturday's  flc^  be  ofr 

fcrved  in  all  cruiires;  which  was  to  continue  by  pulling  V 

all  the  hecks  to  the  breadth  of  an  ell  in  every  ctiiive,  fiofl^ 

Saturday  at  fix  o'clock  till  fun-rifing  «."    In  one  cafe  it  irt» 

r 

r. 

of  the  purfaexti  for  cbiervancc  of  the  ^  26th  Feb.  1 704^  heritors  of  Sonlli* 

•61  of   parliameot   refpediog  clofe  eflc  agaiod  nugiftrates  of  Iredli^ 

time.*'    This  judgment  has  been  ap-  Lord  Fount u!nh a U.    . 

pealed  from,  as  ultra  viret,  as  far  as  ^  4th  July  1769,  lord  HaSbcfftoft 

regards  the  dire<5Uons  for  building  agaiqll  Scot  of  Brotherton.  FacCoL 

the  cruive  dike  and  covering    the  ^  Sir  George  Mackcnzi^s  Obfcn^ 

cruivc  boxes  with  wood.  ations  on  ad  Jam^  I,  pari  x,  14^41 
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determined  not  to  be  necei&ry  that  the  infcales  fhoold  be      ^g^, 
taken  out  during  the  Saturday's  .flop,  "  but  that  it  is  fuffi-  l^^JJJJJjf  ^ 
ieot,  in  timea  of  flood  \  to  jix  them  back,  fo  as  they  may  ^>atub« 
cmain  open  for  the  purpofe  of  the  Saturday's  flop  *."    In  ^^J,^^ 
nother  cafe,  it  was  not  confideced  ncceflary,  in  forbidden^ 
imesi  to  remove  the  foletrees,  ociidepQil  of  cruiye  boxeSf 
ut  only  the  hecks  and  infcales  ^ 


This  regulation  concerning  the  Sati))rd;^y's  .flop  is  (till  in  Saii 
jTcc '..    Being  intended,  however^  n^erely  to  countera£k  the  f  ^^^^^ 
ernicious  eflFe£ts  of  cruives,  it  docs  not  apply  to  the  cafe  of  3 
ialmon  fiihery,  eftabliflied  by  prefcriptiopat a mill^daip "^. rcripti<M. 

Anothei^^' thing,  anxioufly  enipined  {^y.aqcient  flatutei^  — -mio- 
as  the  freedom  of  ,the  mid-ftrcaqp,  or,  to  ufc  the  words  of  "*'^"* 
e  (latute  enaded  by  king  Alexander^,  with  confent  of  the 

ii«  wherry  it,yiraf,(yd^d  «  th^^  Stewart  MsKkenxte.    Here  the  filli- 

ij  that  het  cruives  in  freib  waters,  ing  had  been  exercifed  at  a  particular 

kiUtj  pt  keep  the  iiiA^,  ztctiiU  kind  bf  btWtirk  erc^ed  in  the  river, 

ttcrdaic't  Hop  . s .  under  thd'  Aid  «cti  pbet  «vhere  the  water  wia  coni. 

ine  iqot.**  The  earlieft  of  thf  laws  traded  betwiu  two  rocks  ;  and  fo 

aeeming  the  Saturday's  ilop  is  one  great  a  faU  of  water  occafioned  bv 

king  Alexander,  whereby  it  is  fta-  the  dam,  that  no  fifli  could  get  over 

it,  **  that  all  watcris  fall  be  fre,  it  unlefi  in  great  fpeatSi    The  fupe« 

d  tbatw^tflitt  tfaano  a  man  lall  rior  hdritoln  brought  m  pnxefs,  con- 

Jl  Jfifch  ira  tb4  Saturday  cftir  the  eluding  to  have  it  dcmDliOied,  or,  mt 

10  fooig  or  evining^praycris  untill  Icaft,  that   the  defenders  ihould  be 

iOndaj  efter  the  fon  ryfing.'*    Bal-  obliged  to  leave  a  Saturday's  flop, 

bf*»  MAia,  p.  544*  '  >Dd  tokleep  fuch'ab  opening  at  all 

.^iTb^  ma9d»  were  added  by  the  times,  at  might  give  free  paflage  til 

Sof  lords  in  thcii  judgement,  the  fmolt  or  fry.    "  The  court  deter- 

1  fo  far  varied  the  decilion  of  mined,  that,  in  refped  of  the  charter 

becourt  of  ftilioD.  and  ad  of  parliament  in  favour  of 

i'  4th  July  X7694  lord  Halkerton  the  defenders  and  auchters,  and  of 

gkibft  Scott  of  Brougliton.  Fac.CoL  the  immemorial  pofleffion  held  by 

k  lift  January  I783,  lord  Banf  them  in  virtue  thereof,  the  bulwark 

gtlift'isiH  fife.    Fac.  CoL  in  controverfy  cannot  now  be  demo- 

i  4th  March  1765,  Frafcr  againft  li(hed  or  taken  away,  and  therefore 

lie  duke  of  Gordon.  afroilzicd." 

^  Azft  Dec  1 75O1  RobertfoD  againd 
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{  %,  etles,  baroness  ami  judgei  of  Scotfandi  ^^thftt  th«  ffiidftlf 
I^Mri^^  tlie  ^virater  fall  b6  fre  in  fa  meldl  that  aiie  fv^Mof  4iMr«  l»# 
tTtkAic  auld,  and  well  ftd,  is  of  lengthy  and  msiy  turn  hfaitMf  %kiiiii 
it,i  in  fie  anc  OEianiier  that  neithar  hb  gpumitf  nor  hbyi 
tnich  eny  of  the  fide»  of  file  cnA^t^  that  are  b^telflk 
fide  of  the  Water '^i'*  Bur  thU  haa  felten  kto  cboiptete  de^ 
£eutade<>.  *>•    '        i^*  »        -  ' 

AdREEABLT  to  die  genitral  ^'rit  df^^tustk  e^^AtaeAb 
tottcfaing  croives  andTaira,  «  l^al  oA  was  pkfid  UHH^ 
gulatiixg^ilUdams;  Ift'ttififea  thdlj'ftltWt^  fidiittlf^is  Sdfll 
pi0|iiiliced'by  the  heightvrfziiiit^'ilamsi  tht^e*  iy  ^dittfa^tf 
thdiftstute  1^964  (^9^0,  acotiib^m  lk^<intlisi^id$^^ 
of  ditt^^niUMbix^^l»tf?  Mtfir  IfiiPdike*' b«  ^(ftti61*1b  fevM 
grains  ofca  rivw^  (tbet^I^fb1)e  a'Abf^iWiisi^^^ 
in  rifers  ^^re  cruivd^'dH:  (MtM.^* 'Thfe'lMpe  -niaftitb^ 
large  as  can  conveniently  be  allowed,  fo  as  not  to  prejudice 
the  going  tsi  the  nimllfl''  S^ifhing^'ttt  lU A'  ^Ain-dfieedJk^jNtN^ 

'  Ih  lik<iinafmeven  tb«  vbmniWfoW', 'the  b^tirt  6P  fdBdta 
!tt<l  »ecifibiiatfv-.1meH'6-re<r  \o  put  a  ifbW  to  wllaV^Ye^, 
citl^ff  jflijurious  to.t^e  bro94  ,9f  J&lfacs,  pr..9bfti;ii^|Mriehlft<b(. 
channel f^ a>pttblioriv«|N     ^      ■•'    .      '   !>;«<''     .-Muv  .v  .:* 

THtrs  ftcnt.  nets,,  (diit,  Is;'  jieft^         %!M«»  fSf^'sB 
acxofsthe  river}^  kavi^»lH;c;n  proMoi^^      So  aU9i4MMt 

»  BaMbnr,  p.  544.  VT  alieiit  cmiTes,  whfch  V^HUUS- 

o  Sir  George  Mackentie*i  Obferir-  torday's  Cop  Co  be  tbiitpd^  ^^ 

atSoos,  p.  8.    oSth  Jan.  1965,  lieritors  tiont  not  tbe  inid^le  Arein .  •  .^p 

of  ^(hlngs  of  Don  a|ainft  ibwn  of  lords  oonli^ering  the  noddle  IKB 

Abenleen.    nadcJ,  ^  thi  oSd  JOU  hu  Mg  been  fll^ddiKttA^M^^' 

anent  the  middle  dream  were  whcd-  RWilLpirLi.              *  ^^ 

I7  in  deluetude,  and  were,  in  eflVdt,  ^  lOth  Feb.  1693,  fifluq^oTDiB' 

derogate  by  the  ad  of  king  James  tK)rdFottiitainhaU«-»i9tbHsf«ir<> 
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^;  br  '*  every  heritor,  through  *<^bofe  Izads  a  put>Uc      f  %  ^ 
RV  nuiSy  haa  a  right  to  all  the  oydkiary  u^es  of  it ;  but  l^MAMf-  ' 
Mdiaoii^l  is  /«rf>  pMki.    The  crown  nwtjr  give  a  right  *"<*  "*^*^ 
ialinon  fiflbing,  but  it  can  give  00  riglit  of  .putting 
7  permanent  intcsnru|ytion  in  the  chanifcL    Every  heritor 
s  a  right  to  prevent  xi,  and  no.  length  of  time  can  vim* 
)rize  its  continuance.     The  crown  may,  indeed,  uodee 
rcain  regularions,  which  are  intended  partly  for  the  be- 
fit of  the  heritoc9i  grant  a  eight  <tf  cmivesw    Thia  is, 
vcrer,  to  be  conftdered  aa  «n  exoeptioli  from  the  ccMMkion 
rV*    On  thefe  priiioipiei>  ibe  court  of  feflton  agvn  dts^^ 
led|  that  the  *^  mode  of  fifhiaig  by  ftieana  of  ftented  ti^ 
1  ftoba  QX  ftakea,  ftrefcbing  nearly  acroft  the  mouth  afhhe 
er ...  •  ^eifif-of  a  vef|,d6ftru£)ivc  natwef  aAd  impvtftble 
be  reg^tcd  fai  the  monper  4>f  a  cruive  fifhing,  is  .illega]^ 
leitiyiot  be  fap^Upned  by  any  4lfage^?    In  like  manner 

K«f.Qaatalb9rryisiiiiaimr^iii&  .lading  aa.fmptj  fpace   of  abovi 

^^nuidale,  (not,  colk^f^)^  Tee  twenty  f<ev  '^^  Ac  mid^Ie^  in  order 

Mft  of  the  cafc—iill  Dec.  1793,  to  allow  boats. to  piiik    This  being 

[amci  ColquKoun  againll  the  tna-  complained  of,  **  the  court  of  feffion 

ratet  of  Dnmbarton.  altnoft  unanimoufly  decided,  that  the 

In  Loch-Lomond,  and  tho  river  defender  paving  prodi^eed  no  righc 

en,  A  right  of  (almon  fllhing  had  to  a  crui^vr.fiihii^f  k  he  b  not  entitled 

I  exercised  by  means  of  marking-  to  exerclfe  Eis  right  of  fiihing  by 

iCstodTngaei^r*  the  river.  11\efe  fto^s  and  hets  . . .  nor  to  interrupt 

,  the  meihes  of  which  were  from  the  navigation  either  am  the  water  of 

to  ci^t  inches  wide,  were  put  Levcn  or  in   the  mouth  of  Loeh- 

t  into  the  water  a  little  above  the  Lomond*'*,  ^7tKPec.  s  J93,  fir  James 

idi  of '  the  Hver,  ana  reached  as  Colquhpun  iga^nft  the  duke  pf  Mon- 

r^fhocv  06  oM  fide  as  there  trof<f  ahd  aiagHlrates  of  Dumbarton, 

t  depth  of  water    for  a  coble.  Fac.  Col. 

ITWvpfunjk  on  a^  vfpfjyiv^  ^  Obftrvation  of,t)ic  court*    See 

jlj,  j»4  ^pa^^lJ  op  ,thc  Qthcr  by    aboy«H«b^iJl,f  3-  -     ^  ,, 

\u   and^jp.^rey^nt^^ljcir  being  ,«  Sir  JamcaColqi^un againil dnkc 

g^  Slfprn  'by.^tlw  ftseamv  they  of  Mo^trcj^  July  ,4,  1804.     Fac 

'*^^'V^'f^f!^^X5k>%  Q9.^fAl^<^nCfit  ^?^  hf^^^^  having  come  again. 
tihct  Suck  into  pc  chann^Ui^t    bc(pr.e,^ie  court  .of  felTioa  by  remit 

tljlk^diftapccf  fropi   each,  ^fher,    franv.thc  boufp^f  pcci^^ 
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Rural  Politt. 


BUbitlT; 


Solway 
frith. 

Mode  of 

fiihing 

there. 


it  ha9  bebn  determined,  that  it  is  illegal  to  czercifc  tbe  tig^ 
of  fifhing  by  means  of  hang-ncts>  which  have  nearly  die 
fame  e&c£k  with  ftent-nets,  and  are  hurtful  both  by  the  ob* 
ftruftipn  tliey  occafion,  and,  when  tlie  fiih  are  left  hangiog 
in  them,  by  frightening  other  falmon  from  coming 
river". 


In  the  Solway  frith,  the  rights  of  falmon  fiQiing  had  k»^ 
been  exercifcd  in  a  particular  manner,  which  lately  was  at- 
tempted in  the  river  Tay,  where  in  high  water  it  is  twomila^ 
but,  in  low  water,  only  half  a  mile  broad.  At  the  diflaoccflf 
a  mile  and  a  quarter  from  the  river,  an  inclofure,  containiq 
a  fpace  of  about  fifteen  acres,  is  made  of  ftakes  and  netting 
which  opens  as. the  tide  flows,  and  ihuts  when  it  ebbs,  d& 
taining  all  the  falmon  that' enter  during  the  flo^nng  of  dx 
tide.  And  a  line  of  netting,  eight  hundred  and  twelve  jndl 
in  length,  running  oblii]uely  down  the  river,  dircfls  the  filhto 
the  inclofure,  as  well  as  takes  the  fi(h  returning  with  the  dh 
tide.  The  melhes  of  the  nets  are  twelve  inches  in  circnaCGP 
cnce.  This  being  complained  of  by  the  proprietors  of  tkc  fi- 
pcrior  fiflicricu,  tlie  court,  on  the  fame  general  ground  thatgiK 
verned  fo  many  former  cafes,  viz.  the  illegality^  by  the09fi- 
mon  law,  of  other  modes  of  fifhing,  excepting  cruivea  and 
yairs,  as  regulated  by  fpecial  (latute,  decided,  that  it  wasifle- 


**  In  I  he  rivi*r  Annsa,  a  f;'.'iiron 
fifhing  WU4  exeiclfcil  from  time  hn* 
mcinorlul,  hy  hang-nctj.  The  net  is 
fixed  by  one  extremity  on  the  fhore, 
c-:)J  thcro  tlrav. n  Jjuy;unaliy  down, 
wards  ;:..Tor3  a  imooth  part  of  the 
river,  and  reaching  not  above  one 
half  of  i!ie  bread  tli  of  it.  The  other 
'ytrcmity  of  tlie  net  is  left  loofc. 
'J  he  one  fide  of  the  net  i»  funk  by 
fmall  pioci-s  uf  lead,  and  the  other 
iiipportcd  by  coik,  fo  as  to  make  the 
net  lUnd  pci'pck.dicvlar  'm  tlie  water; 


and  when  the  fiHs  come  into  k,.lk 
net  yields  Arid  the  fifh  it  canght  ly 
bein^  entaner|<f  J  into  it. 

The  coort  of  fcflion  prohiMlddi 
defenders  from  creeling*'  aByei|iM^ 
or  ufing  any  method  not  for  thefV^ 
pofc'  of  catclun;;  fiih,  but  for  obftn^ 
ing  or  preventing  them  from  pifcC 
up  the  river ;  and,  in  parti&nltff fid 
uling  ftent  nets  or  hang  nets  ef  ■? 
fort  or  denomination.**     May  I797t 
lieutenant-colonel  Dirom  #'.  lildf* 
Fac.  Coll. 

A 
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pli  andougfac  to  be  difcoDtinued '•  This  deciikm  Iras  affinn-      t^ 
d  bf  the  houfe  of  peers  on  appeal.  — laaoc 

iNCtMVKSi. 


The  ftatutorj  rcftrifiions  6uend  no  farther  than  to  rirers  Statntory 
that  the  ebbing  and  flowing  of  the  tide  it  dileemiUe.         ^ciihaion 

Sows,  proprietors  of  fi(hin(r8»  farther  down  the  riv^r,  have  what  thfy 
tempted  the  fame  machinery,  alleging,  that  the  previous  ^^^  ^  ^^' 
edfions  affe£l  not  their  6(hingS|  as  being  not  on  the  river 
;  ill,  but  either  in  the  frith  of  Tay,  or  in  the  ocean.  This 
b  has  not  yet  been  decided,  nor  any  clear  limits  affixed  to 
ledebateable  fpace  where  the  river  ends  and  the  fea  or  frith 
fiiM. 


Bt  the  ftatute  9  Geo.  11,  c.  33,  $  4^  there  is  a  prohibition  i— lob* 
{unft  killing  lobilers  on  the  coaft  of  Scotland,  from  the  ift  ''''*'' 
aj  of  June  to  the  1  ft  day  of  September.   The  penalty  is  5I.  •j^jq^c  of 
trKDg,  which  any  pcrfon  may  fue  for,  on  a  fumm^ry  com-  cacdung^. 
Unt  before  two  juftic^  of  peace  of  the  (hire  on  the  coaft 
rhere  the  oflence  is  committed.  The  perfon  who  brings  the  juOicci. 
onplaint  gets  the  penalty. 

In.  We  have  numerous  enaftments  for  the  encouragement      ^  3. 
ndriffht  condu£lin^  of  the  fiflierics.     With  the  fame  vain  g«*"*^^ 
d1  overweening  attention,  which  marks  the  early  legiflation  tiomi. 
[ffloft  countries,  our  legiflatiire  anxioufly  interpbfed  their 
othority  as  to  the  felling  of  all  fifh  publicly*,  to  all  men^, 
I  the  king's  market  ^  ;  when  it  was  lawful,  and  when  not, 
itake  the  fifh  to  a  houfe';  the  unlawfulnefs  of  buying  to 
il  agidn  at  the  fea  coaft ;  buying  to  fell  again,  or  cutting  in 

'  i6ch  Jtn.  1802,  earl  of  Kinooul        *>  lb.  c.  72. 
Mk  Hunter.   •  ^  lb  c.  79. 

■  Legri  Burgonun,  e.  67.  d  lb. 

Fd.  If.  O  o 
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iJ!..    P^CM  'befdre 4be  firft  hour  in  fiunfner-'and'the  ttfidini  wft- 
tor  'f  felling  at  the  water.iaftcad  of  the  mitket^ 


OSlWBiAl 

Mam; 

TlOPt. 


I        V'- 


Thb  a&  170$,  c.  2|  wfaidi,  at  wdl  aa  ii$93^c.  $r,cA^ 
tains  genend  vegoiatkins  with  regard  to  die  loyal  oin|iii 
packing  of  herrings  and  falmon,  empowers  (heriffsf  bailies  of 
regality^  and'magtihates  of  borougba^  or  any  hafiug^pm" 
niiffitti  from  ihcniy  to  rifit^  oa  all  ^tcafionsy  the  cuiagMd 

;Mtcr.CiHBcracB,'c«;tf.  /Hnethc  alio  1^  tbe  mv^  of  the  MOT  viw 

sneafure  and  fixe  of  the  barrel  it  par.  it  is  made ;  for  which  pozHbjAi 

ticuiany  regulatfd.  The  ilatate»parl.  town  is  to  hiTe  a  fearcher,  imo'U 

t477>  i'  fS.itMOeS,  <^  fiTiiii  bond  6f  liate  tHe  eOt^*s  tna^l  id  WUifilt 

iainiond,*'fets  forth,**  thacitU heavily  to  bum  each  barrel  wich  di^.fM 

fuonnureda  and  the  rea|me  greatly  fo  that  thekiog'scoilom  hB.ao(de< 

ilandered  be  fiimogen  zjfd  uthefs  that  JTraoded :  and  if  9pj  Bh,  Ukaaot  m» 

fryis  iUmood,  of'the  miniltiuig  olfthe  ririf,  'or  kee'ting,  he  Ibiiii&^is^ 

jpvmd  iifddtcd  my^and  ftr  doitisiH  <rheiMcdt   .  ■  .-. r  «.;.  j]i/i 

fon,  aU  (ahnoivi  arc  qsdf^^nodj  «>  be.  By  ajft  W3#  ^.$y^  ^Tf^.^Wff" 

packed  in  barrelles  A  the  meafure  of  barrel  muft  contain  twelve'  'gam 

Hamburgh.  The  firil  feller  who  fells  of  the  Stirling  pint,  and  crery  hm! 
Ubi  n'ir^^rreH6s<cMflef^ihit  ftwid^  -^f  hein^gkiid  white  tth^atiis' 

ard,  is  to  forfeit  iktiSfk  to  the  king»  taio  niae|paiciH  of,  M^./(lw4lV' 

and  the  cooper  who  made  the  bar-  The  cooper  h  to  burn  ao4 .mi^iihc 

relies  if  to  pay  to  the  king  5L    And  fapie  with  his  own  pffiper  wtAi 

By  p^r  u^i,  c.  no,  the  bai'rel  ii  to  -iiid  ii^iMer  ti^  %MSi'-y^W^ 

cOBfaili  A)iii«eeh  'grfttms,  and '  «fci^ '  fmHiiA  ice»ciUn)^ to  UiulftuMnJI 

Inuto)  ift  to  be  marked  with.  $  bum-  times.   ,;And  il^iftatii^fllfl  j|||h 

log  iroo.    I(  aDjT  hartvl  be  Aound  lefs  c.  J4i|^  ordainf  a .  jail  meita  ■< 

than  this  ineafore,  the  iafmon  it  con-  ttandard  for  lalmon  to  oe  mk  I] 

tains  are  to  be  efcheated,  if  it  be  un-  the  boronJiHti  cotfdhli-  fto'lMlp 

marked,  the  barrel  is,  in  this  cafe,  to  w6t%  of  parliament,  and  tike  telti 

teelcbcated.   BfmAi49$,c.s%tkH  retoais  at  the  boioagh^of  AMlio* 

declavod  to  be  a  point  of  dituy  for  and  tiuit  there  be  a  Jaft  ftftndHi» 

any  craftiman  to  make  the  barrel  of  mcafare  for  bcniiig  aad  iirfailifll 

a  lefs  capacity;  and  the  perfioo  con-  which  ihaU  be  nMakedi  MilMri 

ipided  is  to  be  liable  in  the  penalty  in  the  keeping  td  the.  fremjk* 

of  los.  bailie  of  ftdinbiirgh.  ;  Adl  j^ 

By  ad^  1540,  c.  Z09,  one  bi«d  and  i6yf,c33»c¥ery  fahniit  Viiw)* 

xneafore  is  ordained  to  be  made  for  contain  at  loUl  ten  (ptttin  rf  ' 

iahnon  and  herriog;  and  each  caflc  Stirlii^  pint,  and  m«i^  bt  Mil 

malt  be  miri^  by  the  maker,  and  by  the  coopcTr  and  by  the  boroB|l 


D.  OftbeVisnniiAs.  571 

of  kerrinl^  and  trliaic  fiih  in  their  nfpe6Uve  bovndd ;      4  J« 
to  break'open  any  banre),  and  to  fecure  the  whole  atovtA- 
here  infuGBcient  herring  or  white  fifli  aire  found :  Tioai.* 
if oeft^it  to  pay  too  merks  for  each  laft ;'  the  half  to 
fcrtri  mod  the  half  to  the  poor  it  die 


r  Sth  article  of  thelTnion^  it  is  provided^  that^  from 
'  the  Unioa,  the  a£l8  of  parliament  in  Seotland  for 
mring,  and  packing  of  herring,  white  iifli,  and  fal- 
ih'fortign  fait,  fdrexportatk^n,  (hall  be  comiAUed  in 
4  that  fifh  exported  from  Scotland,  fo  fecuredi  (hall 
laoie  premiums  that  are  a]lowe<i  in  England,  tn 
b,'to  encourage  the  herring^iifhingy  the  fum  of  10& 
Ifig'fe  t&b^  alldttrcd  fdr  every  bairrf  of  white  RW- 
'^i^i  (rpnj.^p^pti^od.  And  bjr  .the  7th  Anne,  a  16, 
M  are  w^dArliPT  l^>  better  afc^taining  and  fecoring 
iwances  gireil'  fe^the  anicleft^  of  Union  to  nbofe  who 
H  ffo4.86^tlSii^,'"cijircd  with  fbrcign  fair.  - 

«he  Uriiaiif.  tbsYC  have  been  numerous  enaiE^oieata 
i^\ht  iMVerie8>  patticeto^y  the  Aerring  fifhery ;  as* 
Me,  igainft  iHmmtjing  "any  of  the  nM  or  other  nte- 
IpfOgiogtaVic  fecc Brxtidi  filhfty ^  Various  ^dsWc 
ed»  gitdng  boBAtieia  for  encourageoiem  ef  the  .her- 
SWV  btft  which  ft  wouM  be  improper  to  ftate  at 
jccVufe.tKaj^l^ft'^j^^  and  are  frotft 

i»M>.-.TfSMri^^......f    . 

I •  'r     ;;».*■..'■;    t/  -  ■  ••■  ■■•    -i 

li  11^  14V  ^^\  If  an?  p*r-  tad  for  xrtot  of  Oifiaent  diftfieft,  be 

hiASj oMleflkr4i)rj 'whfaoit  Mmmlttedrd clic rhoolSe cfcrnnAlon 

Um  Hodttf  of'  ch« '  Free  to  hw4  tibcmr  for  any  daMr  boc  ex. 

»ryV%M)ro6th«ii^t»;  rails,  ce«li«f  thret  months,  or  till  ftttt- 

cpni  br  -oth^  hiateriali  fUAioii  be  nfade.    Prefecntion  to  b« 

0  chaHM  IM«^V  hfrihatl,  in  fix  calendar  moothi. 

ieirfM  Mr  oKth  of  twd  *  Thu«,iiftflr  June  1787*  an  anmnj 

ifare  <Nke  }«flic^,  fnifeit  to  hbwntf  Vras  given  for  feven  yean  by 

tt^ne-ttoluCy  b^  Mrefs;  s6  Oe*.  ni,  c.ai,  which  wm  con- 

Ooa 
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S  3-  The  importation  of  any  (ifli,  except  eelsj  lobfters,  and 

KBQVfA*  t>irbo€3^  WM  prohibited  by  various  Aatutes\  under  cciuia 
^'^"*-  penalties)  and  in  order  to  diminilh  the  ex  pence  attqulikig 
thb^  recovery  thereof i  it  wai  provided  by  a6  Geo.  UlicSfc^ 
$  1 131  that  all  fiick  penalties  maybe  recovered  before;fln| 
two  ju(lices»  on  proof,  by  confeffion  or  oath  of  one  wiloeff 
The  penalty  is  Jevied  by  difttefs,  and  goed  to  the  infonnttf 
and  for  wrtmtx^f'di/kvci^,  the  offender  oiay  be  fcnt  to.tk 
Common  ^;oal  forgone  year:  and,  thae  perfona  m^jnoibj 
flight  evade  imprifonmcnc,  the  cficoder  may  be  deCainedriui) 
time,  not  exceeding  forty-tight  hours,  as  (hall  be  allowed  foi 
the  warrant  of  diilrelt^*  ,  1 

oatSBdind  vMicd.bx  J^bfinjufnt  fb-    tdq%.(nthf,cnm«iaiif^iord|KMv 

«\prn  iSox  ;  by  39  Geo.  UI,  c.  j6o^  hare  been  Uible  to  if  oo  fecunty  w 
andttltijth  A>r^ri8(5ii:4tXkd.'in;  beifti  ^f^^SniHV  tfitf  fkOH^M 
(U:KO  e.'9ri^6V^i  ri^^  Rf,  h^    chains  ai»«Aioaer  paid»:  |n49i  cid* 

. .  J  1  Otflb  i,  fr  ^4  9  GfA.  Iir,c  3i;  llfricvcd  m^y,  within  ^^e^b^ 
and  26  Oeo.  Ill,  c.  8i.  an>earto  ttic  Ic-fliMi8^gffii%&xaift 

thtf  iatiiOiapa  36C  flvhauaife%:fitHer    before  one  Ji^^^c,  to  a{f(»f^^9f||fDr 

liich  pixtf  hath  ribt  ^<H>di  fufficrtnt  ^r  <Jf,W\a  pay  flie  4Wb'«Wi«t*, 

tb'iolWci^'dii'^Slty,  itiiii  {trftrcte'  r<icK*iiMliott»'<if  iiaT»"lo«!lllllft 

may,  without  ifluing  any  warrant  of  judgment  be  affirmed,  the  partj^ 

SStUSh  commit  the  futy  HMMima.  S^aiixtg  ih4l^y  ,d9iiViCr;  q9il|4l|ji( 

wA,iM»  if  foeh  tvirrabti  Jmd^aAHBay  ^f4<r$une4i>y  ^  court,  ,iiO»ff«^ 

JiTued,  and  a  return  of  nuUtnUfM  beoii  Afl#.  k^^i^riisfCbe  fw^  tfffH 

madecher^oic.   5  4&       v.    m/.  ^U  2hvi«  p9«4  4bc ifei»lty^,i|fft^ 

reiidirinlBRKltbl»e«4tifltutt«i,fla4i   iii>  M a4i^  i|fti|l^«i»  kwi^^^ 
befokbiM0(aiifiiftaieW)prMiBi»ftict»<(-    pAr^on-^ufty  s^f^eahi^oo -J^^^fPfl 
ityyiO  h»|;lf»n  fcy  t\»q  li>ffCi»ariii»-     (without  furetieb)  into  rciugnijgff 

charges,  withia  foortdtu  Uffm^iiAlli^  4ll(|l^  irfif»n»P*i«lCifkiP^tfftM 

li^C'Oftheday-ofmMMhoM.tiHJjai.  fWHlUr JlMlt^ tJbeittlNl^W Hltf^^ 

^l*i«uy»c<^ptrirtftftotea)oyv>«Ri  |K»^Ai»ttl)«Ti|fttrf<i»iRAdfri;^ii«b^ 

on  nw^-paftai^t  -HfitUnt  dior  tiibtili.  n«URloiii  .-^don^tdkibn  iku|4pMi 

mited,  any  c«k>  juftma  vniy  Dimmit  IMINm  ifar Mfidorikf  iriiiiftlfc^iJ! 

the  ptrtfcMviAidi  ftxrd-aUb-hbfbrc-  want'of  ikntv,  tis  tkroi^  cteai 
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There  were  various  ftatutea  rcfpe£ling  falt-bonds^  grant-      4  ^*    . 
d  bjrperibiit  {hipping  fait  to  be  tranfported  coaftwifcs  for  kegvla*" 
lU  purpofe  of  coring  fifli,  fuch  pcrfons  being  exempted  '^'^'''' 
fram  the  duties.  Tbefe  ftatutes  ^  were  refKcaled^  and  new  rc- 
pihtioas  &bfticuted  in  their  ftead  by  41  Geo.  III^  c.  91, 
islitled^  '*  an  aft  for  the  better  regulation  and  colleflion  of 
xrtain  duties  of  excife;"  for  the  particulars  of  which  ena£l- 
neniS}  reoourfe  muft  be  had  to  (he  ftatutes  tfaemfelvesi  or 
».Mr«  Huie's  accurate  compilation. 

IV.  A  LATE  (latute  has  been  pafTed  for  the  prote£lion  of  $  4. 
)7fter  fiflieries.  By  the  31  Geo.  Ill,  c.  51,  it  is  provided,  J"J",,^ 
far  if  anf  perfon  (hall;  wkh  any  net,  trau),  dredge,  or  other 
i^riiiWt  "6^'  cngitfd  Whatfoever,  take  or  catch  any  oyfters 
l^jttfTj  broo4i  .wit£|m  ttt?  linjits  pf^  any  byfler  fi.(hery'pf 
ius  kingdom^  or  make  iife  thereof  {^  4^  purpof^  of  catc)w 
il^t^iiri  t)t  o^fttt  brdoidi  although  none  be  a£lually  taken; 

^WC^^S^^W^^^^^^^^  ^'  ^"V  ft**  fi*h«*y  ^  any 

VBtffqjcJotih^r  cagiae ;:  eye^y  Uich  perfon  (other  than  th(:  ^wn- 

iEf teCsc,' or oceopkr-ot fuch  fifherjs  .ar<|perfoi>  lawf^^ijy  ^n- 

aUJII'tcr  (batch  oyirt!cfi'snrtiWhi),^»)lM 'deemed  guilty  of  a 

p^ajittpc^,.,a,^^  indlflfcd'ak'thc^Jifs  or  quarter 

ifiini'^for  the:  cduiiiy.  or  div^ioni  aiid  ^jufticea  j/^leT- 

iAer"'ailtt(ei',^f^V?^'t^tf  tftiidrit^  oMMtentfitol'  iat  tmt  t«Ar»  wkhdqt 

Mt»ttt  WMb^ttch^DilitiAtob  it  hut    f^44^-                                  v 

piMfldC'  1M( i^^^d  till cKHitltfiib-  And  the  czanisn|tioaof  tantj wifi- 

Mf'^lfte'^dMbtv  Attd^ib^prditeed-  ^riffliaUiieiftket)(V»ieAia'«Mrit)lig; 

i||f«^ae!6ld'cotiitftiAWIteiiioMa  tod  te;oifetbc|«|rt|r»ccQAdcRsmdt 

l|f^«jlSi»M^'  \a!»  ^  dOMr  cMvi.  be  audi  toiff^ewr.  m  tlit tiai«  oCiiich 

W^v^'  CTgrtwritftit  09  aoy  wiOKft  caa^oc 

' WftdRk  tioV  ft]»|M*rAif  t  hfitioK  b^^qMlic  to  «ttmd  wJ^  facb  cJkndflr 

AfliMifftltiriibotflr'***y^W  t|>pfe-  ikiai  «pp«irt  in  that  ca^  fiicKenm- 

ttM%  ^•tViBir  «f  tMl  }tiftteet,  iMtMB  Jb  .wrkiDg  may  bt  komJ  and 

)att^ht1ielbf\s<lM»|'*iMn/«iif  madMfrjoSl  and  tfddl  hare  tlbsAoie 

imft  li  ill  nfitfBtftbelirot%'aod  tffiiA  t»i£:fBdb.witfic(»liadbseo  exi 

ftUAptidftoot^brwUfaUy  falrANir  amiMdWwMttk    SL4f>vv      • 

Bifelf]9orpcetaricate  bfhUtndenceti  ^  }  7  tjid    €ft<}af|illl,  c  ^5, 
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(ions  may  hear  and  determine  all  fuch  oiFences :  Ai 
fuch  oiFender  being  convifted  by  verdift,  or  on  his  o 
fefiion)  may  be  punifhed  by  fine  and  imprifonment,  < 
of  them,  as  the  court  fliall  think  proper ;  fuch  fir 
exceed  20I.  or  be  lefs  than  40s.  %  and  fuch  imprifonr 
to  be  for  more  than  three  months,  nor  lefs  than  one 


OfTenderi 
may  be 
punifhed* 


Any  jufticc,  upon  complaint  on  oath  within  30 
fuch  oflfence  having  been  committed,  may  by  warra 
fuch  offender  to  be  brought  before  himfelf,  or  any  0 
tice,  who  may  commit  him  to  the  common  gaol 
prifon,  until  the  HQi^t  ?ffizes  or  q.uarter  feflSons,  wl 
{hall  firft  happen,  unlefs  he  enter  into  recognizance  1 
fureties  in  20I.  each,  to  appear  and  anfwer  to  any  in< 
which  may  be  prefened  againft  him  by  virtue  of  thi 

*  §  I.          *>  J  3«  and  there  to  prefer  a  bill 

And  If  any  fuch  perfon  (except  as  ment  againfl  fuch  offender 

^forefaid)  fhall  be  found  taking  <«•  -  ■.  If  after  any  fuch  perfoo 

ufiog^  engines  for  taking  oyflers  or  been  committed,  two  fuffid 

oyHer  brood,  within  the  limits  of  any  ihall,  before  any  juflice,  e 

oyfier  fifliery,  who  fhatf  ref^ife  .to  dif-t  cog^i^^^e  ia;roL  each  for  1 

cover  his  name  and  place  of  abode  to  ance  of  fqch  perfon  fo  cot 

the  owner,  Icflee,  or  occupier  of  fuch  fuch  next  aOizea  or  quart 

^ihery,  or  his  apprentice  or  fenraot,  and  to  anfwec  any  indidbj 

he  tnaf  ttitt  and  detaih  fuch  offend*  may  be  preferred  aj^t^UT 

<r»  and  carry  fUP^  bpfprt  a  juijticc,  ^uilice;may  by  ifux^:  ord( 

yfh^  ou  oath  hfilng  f^^^f-  °f.  .^^^  ^C'  t^"'-  ^^  ^^  difchargcd  out  of  c 

fence,  fhall  proceed  againfl  him  in  '     tt  is  provided,  tlial  itiS 

thelaine  manner  it  if  he  had  been  ihaQ  extend  to  hindei^:ii]i^ 

ftppt^hiBii4e4  and  bcoqght  )>ekw€  bm  (»tc)iiqg  oc  fi^g  fgc  am  1 

B|it  no  joAice  iball  commit  any  mits  of  anr  oyfler  nmery^ 

fych  perfoDy  or  require  fecurity  from  It  is  farther  pfovlded/v 

him  for  his  appearance  as  aforefaid,  (hall  not  afiedl  any  z6t  m 

imltis  cue  fuSclent  hoaijjhqVirii,  ^  fvfpc^WS  ^90  B^iflj^  1 

\ng  an  owner,  leffce,  or  occupier,  or  ery ;  or  preclude  any  pro 

ptherwife  lawfully  entitled  -to  catch  the  common  Uw, for  any  o 

pyftert  in  fuch  filhery,  JQiall  enter  into  in  defer ibed  t  but  ii»  pMH 

recognizance  in  aoL  for  his  appear-  liable  to  have  an  a^onbto 

pflfC  ^  (ii^h  dffizt  pr  quarter  fel&ons,  him  for  any  oJeace  for  wl 

)uive  been  nuniilied  by  tkn 
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tefs  Of  Jatidtftx  is  not  of  gveat  antiquilj  in  ^8      S  <• 
;;  Th^  iroyal  VIenfeftiet  and  thr cafitakies  visw. 


jijpcwity  crii)ilc4  the  fovcrdgn  tb  fufpdrt'  A6  dig«ty 
iici0wn.&  wfaiklbo  routine  of  civil  affiiira  and  adminif- 
lof  jQftic^tui'Wfill  «8  miUtwf  iisraoe^  vcic  eanied  on 
riiiftrum<inhlity  of  feudal  vaflSJs.  agreeably  to  dicir^?*«"<W 


1    » •  »   • 


'  i\  •: ,       .     :    1!  .  .  .-.    .  •     ,  ... 

Ti-kt  fevdal  tunes  of  gitateft  purityt  the  Faffid'gi»te» 

tdcr  the  feud^  goiicnw^pta    Sf9tUyKid>  p*  43*    ,    , 
I  Vj  Dr.  Stipan  iQ  hit  Public 

O04 
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i  I-  fully  and  affisaionatdy  wlc4  his  loi4:««  cvmy  coodi 
VKW.  of  «xtraBid)aar)i  eipeace  1  n,  vhen  hiictctGft'<iaH^ 
married,  when  hU  ddeft  fon  was  made  a  knight,  m 
'"."""Se  '***  '""'  himfelf  had  to  be  lanfomed  from  caplifit 
niUiui  which  occafioB^  it  houc  cam^  in  ptoeebrot  timlB, 
lartbT'*'*'   con&deicd  a.  tnunden  duty  £oi  the  vafiill  to  coocribuu 

rirft  ^    AccoROiiHiLT,  thc  firll  nUtonat.  tnct,  in  this'ec 

^^^"^  took  place  00  Ofica&oa'Of'fuchaabai^.ciDtrgMicwM^ 
tuaiion.  cwmpleytlK  tedceming  dUt  nMionaKii^htifeiuleiif^^M 
beep  funeadcHidaihtUf,  price  of  WSliamidiejLioiiii  i 
in>qic«ptivtty(.«uA«><^a44i<>04iitsrkai  ibv'inanilf 
ti«tt«f  the  fkuigfatercf'luas  A4«nfBdRrjlilci3Ai^^ 
te^  of  fhe  rtitfStfjgnaiJWlyj&rwili^lDfdcsig' Bifiberi 
(lpaiig:ikijiiUft»i  naf**HijarimgHfcttWTij&n»t>ip.io]iBi 
peculiar  emergencies  of  th^t  e?catful  period.  " 

■4l«iHHf(:riMJ>(iwiwtin*^Mta3«&m4hfl]hb»43faMgMie 
*  auiraMi^ibtffwciiii]i\whi>(«S)uiMi4^ 

v4Ht:U  iiwreiiMitfiiitkteitcttfMnfthaiiAtMba^tintQi) 

ciM-iib«4KM«s-af>ijiMlg»figuofi4lK3MilB  ta^  gna&ir 

grani.^i(i  v-'  i.3..rt  *ili:Liii  -:  :■■  i':.-i^  *3fT  3ili  ,i;j  .3, 

■    > '.  .  ",iua  -j.'i  (jnucjnj*  .'1.  ,.  .■  -  (l^siitJ  bfifi  ,bIo  3 

Br  witit         DowNWAiiD "tUl  the  civil  wars  between  Charles  la 

wen  paid.  pvnUic  fufaidic*  <^i«ut]ito  B»v«nrtaqQii  agrrcBtdftM  | 

-',1    ;■      '  ■ij,:l;iJi7  W'll  '.  <J)  Jj.  iljIC'UA   ,t.I>13fll11a(l«  ' 

Robcit  Bruce  ud  the  parlunncDt,  he  of  Scotland.  It  ii  aUb  lufd; 
ftliit  aiii/iiiim  . , .  £i/af^fljfj^  t^/tf  in  the  EiTi^  oo.ihc  Origin  « 
JiUta  grmtitii^Mi  . .  .  u^  _i1i:y  con-_  lut:  of  European  LcgiflMona 
lidcruif[ /difiHrii  ^  ritionMim  al'  Trjot  Vol.  i,p-'tjo,  with  i 
»">*«.  ,.^xr««(.rrf,i«»^*«.' ■  liiucvidfQce  ii  ^fTard.  io.tt 
iffftmit a iiiiruii,J&t.  Seelhli/am-  ing  tjucIliQii  concerning  UH 
out  documcDC  in  lord  K^unei'  Hifto-  lucni  nicnibcr^  of  iJie  niiiani 
rial.  Law  Tn&,  App.  ^o.  5. ;  init  ^  lilies,'  'un  Ji:r  ihc  uicicm'  Qti, 
in  the  AppcDtlii  toDf.^t^oit'aJP^b^    ftiiKUuBi.  .'.  , 


/  i.  Ch  the  vrfaatiM  of  Kindt  dat;Witie  MeaSoM  1 1-^  .., 
'•mtoMtii  had'  taken  place  irt  the  tdgd-vf  Atex^  ClHT*^ 
UL     ■ 

-dKcihahiescf  rtiperioriTy««t«inulattiiMaUf'tttaBT«hrt  < 
KnevrfMUioa,  tikllcd  the  tbu  NtfMf,  '  'Aie  *«>«»«£  ^^^f^*^^ 
(or  TCrdiA  of  thojury  refpefliDg  the  right  of  the  hcirrioriifaen 

tj  tiw  aU^faccntfiMMfimt  vatwruiii-tni^n'faeit,  'thrtKcwcneaci 
Wfrign  6£'bii||'AtnundcfJIti  but'theiMiwcttieiiC^ 

Itsdaratnie  Ibkidard  tif.the  ptefMiiiVahiei    -'nife«!M>fr. 
ns^k'AcTelifer^wjftwrcd  re9MTt't<]l)iteU^  *^iiot«id9>: 
Jii:9lindl««UrfuiiUa'ihe  kM^kuciitfo,-«4tBe4tMy»^'t^ 
iac<t-iraf'fT6rtl|-»BJgt»M*bg<toyof  (•tUog'^tdd''' 

I"  li-iion  ■■<::,■  II  ■  ■■■■.i\-  Jt  *3-j[i  ■„'  nil '  aiiujj(i 

l|B  iflfettt  dw  faiO'iB«Mk»iieJi  ^  Ae'ftiimerwtoiitfHif'- 

t,  c.  56,  the  new  extent  was  urually  fixed  bj  quAtm^ 
he  dd,  and  called,  on  that  accouat,  thejeurtl)  maH'.    maU. 

(rNa^«be'#ru£glev^bct>reeirkiBg'iOll«riet  «nd>4ui>paifc^  "*  ';;f^ 
^  vhe^tiJ^vtiXeiiapofedy'tiy  afatlwUf  Af-idttt' latM^f,. 
y  aflcflincDti,  according  to  a  new  valuation  made  hy  ^^^  ^u, 
flinanrii  afipoiwod  10  aiu)uitt  inio  Att-  *<^  nue  'Wontrof  *ti°°- 

'ttOf  ^')^  &ii:^''j&  Cfnd  '**  I'rciraeiit'KlWl'  l>7V'*'  S">~  ~ 

iti^^'fi^'tKc'clitii'ctk'juid^  cnttie  tbe  mciK'  oT  ■uld'»MDt1iHii<l'' 

llhfe"'M*log''tfeen"T»ii«d  be  cjliniii  lo  anc  pound  oF"iie*  a- 

't^jwrf'li^i,  wtrc'iifcB'-  tent."    tPrift,  p.  431:  )     Mt'^y^fftt* 

Mjui'Aic-t^ot'ltc'Siie-  think,  ii  probible  ihit  diiTeVeOt  jfTO. 

igiiBOift'i  rbH.   '''  cDuntitt-fSyftcmbfthcLaircoDt'crD- 

n  HI,  ptfL  7.  ■      ins  tftftiMJ,  tiil  BMJ',  e.  i,y.'rfj./ 
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{ I*      ^  vests  to  Iandward>  as  well  of  landa  and  tiends  ^  of  ai 

fT0l 


■nT0KicA^  other  thUig  wbereby  in  yearly  profit  ia  conunqdity  anietii'. 


OonwtU**  Bt  two  ads  of  Cromwell's  parliament,  impoCng  taxatioi 
f^'  upon  Scotlandi  every  ibire  was  burdened  with  a  certain  pA 
2^^^^^  of  the  general  aflcffinent  i  it  was  to  be  proportioned  by  tb 
iucf*  commiffioners  among  the  feveral  k^dholderjSf  accord!^  tt 
the  rates  at  which  the  refpe^ve  landholders  were  valuelt 

The  old  extent,  ihowerer^  was  made  the  nik  of  lerraj 

the  afleflment  laid  on  by  the  a&  of  coovent^n  |6(| 

OUcxteiit  But  only  two  years  after,  it  was  finally  laid  afidp^.^nn 

1^^        tax  impofed  by  the  convention  1667  being  raKed  by  am 

ing  each  connty  t^ar^y^i^  ^  £u|9e  propoilion  ^^^U 

been  Cxed  by  CnwvfM*  .    .  ..,'.., 


f. 


The  commilEoners  were  dire£led»  in  proportioning  dte  fi^ 
^a'd  to  ^^  proceed  according  to  former  valuatioast . whcfq  tiip^ij^ 


leaify  for.  peared  equal  and  juft,  and  to  rediify  them  where  they  ifi 

^  ji^r^  to  be  enonQouM*  ^^:  ^^^^  ^^ » ''^^^  i^^i  l^'t^ 
vb^re  ciftates  1^4.lH?^.dii;meipbqrcd,«p4  C9ijxejf^«|.toJ|||f 
en^piopr^orsv.  The  rule  laid  fU>w^  by  th;»  a^  bsu-^ 
fincebccn^qHowedi.  .../r:,/ 

The  rent  fixed  \»  tbofe  valuations ,  is  called  4lb6,^»Mli 
rifftj  in  cQnti;adi4indion  both  tp  the;  old  ^  new  ei^jl 
and  with  us,  as  th^  valuation  1692  ip  £n^lf^Hl4  JImis  qri^Jl^ 
rcmgiuc4  the  rule  pf  ^efli?K^^      .  .:;-;..  J,,. r.^i. 

f  The  tai iov«  fti^tei^  ^  ^f  par-       S  ^  thoic  ca^KJkd  t^  b^,ifl)H 

pofe,  pafled  hetwot  the  j^iod  of  are  freeholden  whole  lipiuiafeM 

2640  and  1650;  and  the  proceedings  itt^oQl.  Scoci  in  thttJIllimiAAiiii 

of  the  €mamitwittB»f  appsint^  by  of  the  cuviptjimMwAMiMif^ 

one  of  thefe  ads,  parL  1649,  ^  ^'»  *^^  poflisfled  9f  i^^ff^ff^p^OT^ 

particularly  thofe  appointed  by  the  extent,  or  according  to  the  MW** 

Ihire  of  Banff,  remain  among  the  re.  ation  of  Alexander  UL 
^ords  of  the  Idwer  psHuoiaEit  hsoic. 


le  article  pth  of  the  Union,  it  is  provided,  (fiat  When-      {'' 

:  fum  o(  l,S^7»763l.  8s.  4Td.  fhali  be  raifed  bytheTxiw. 

:  in  England,  that  Scotland  (hall  be  charged  hj  the 

bvith  a  farther  fum  of  481OO0].  free  of  all  charges,  ^}^^^S«- 

[uota  of  Scotland,  to  fuch  tax,  and  fo  proportionally 

greater  or  kfler  fum  raifed  in  Enghnd,  hj  any  tax 

and  other  things  ufually  charged,  together  Mrith  the 

nd  that  fuch  quotas  for  Scotland,  in  the  cafes  afore- 

;  raifed  and  collef^ed  in  the  fame  manner  as  the  cefs 

En  Scotland,  but  fubjedl  to  fuch  regulations  in  the 

of  coUedling  as  fliall  be  made  by  the  parliament  ^ 

li^tain. 

r 

j&DiNGLr,  a£}s  of  fupply  laying  that  fum  of  471954L 
upon  Scotland,  by  an  eight  months  cefs  of  5994!-  5S- 
the  month,  have,  ever  fmce  the  Union,  been  pafTed 
in  the  3^thof  his  prefent  majefty^  which  made  the 
c  perpetaal.  \        ^ 

telaft  fupply  aft,  {%%  Geo.  in,  t.^),  47,9;4l.  rs;  ^d.  .■38oea4ii, 
l<*ed  to  be  fevied  by  an  eight  rtibnihs"  cef*  of  5,994!.  "»»•*"- 


ftNTy 


.  tfirlblg  per  tnoiith,  out  of  the'  land  rent  of  Scot- 
r  the  year  1 798  \  and  c.  60  enaded,  that  the  feveral 
acftive  fums  of  money  charged  by  virtue  of  faid  ad, 
continue  and  he  levied  and  paid  yearly  to  his  majefty, 
s/  and  fuicciftbi^s,  from  the  25th  of  March  in  every 
t  ever,  but  tinder  redemption  \  and  the  provisions  and 
ms  contained  in  the  former  a£t,  fo  far  as  not  altered 
atter,  were  to  remain  in  full  force  as  if  particularly 
4  ah4  y^-ena£led/  This  fum,  therefore,  0/47,9541. 
ibus  made  a  pqrpctual  burthen  on  the  country^  is 
;» otte  part  by  the  boroughs,  and  aoocket  by  the  coan- 
Rewartnes* 

In  the  boroughs,  the  tajs  i$  co^k^d;  1^  ftentoaafters,  ,„  1^; 
>riginally,   were   appointed  by  the  whole  inhabit- bokougb. 


c8o  Public  Polity.  Boo? 

§  i.     *  antt=  ^  of  the  bprough.     Afctrwards  they  were  chofcn  bji 
town-councIP.     But,  by  the  convention  1667,  and  9II 
— wuo       fubftquent  cefi  a£td>  they  are  to  be  chofisn  by  the  ns 
trates.  ■  ■ 


m  THE 

■OKOUOB 


AS«KtlII. 


— tTEHT- 
MA8TEM8, 
THK11 

DUTT. 


y.\^ 


The  duty  of  iiie.  ftchtrpafters  is,  "  to  (lent  their  n 
bours^i''  or,  *^  to  fet  the  (lent  upon  the  burgcfles  and  tnhi 
aittBy-atid  to  make  q^'ilent^ro}!  thereupon  as  eSeirs  '.**    '' 


-I .' 


— anLi  OF    '  The  rule  laici  iown  19,  "  that  every  ^i^ribn  within  1^ 

'iballib«.ta«tfd^ai4iftca(«d  according  to  ^iie  aroii  and^^ 

tity  of  his  rent^  living,  good»i  and  gear,  ^ich  he  tM  k 

hi  butgh "."    'By  ftic  firft^  i$;  meant  the  riept  of  houl^^ 

the  (ecQiid,  iH^  fjp^a^  tf a^e  OT,of  r^i^liog s  ^  i)M^ 


i.    ' 


f-i  *.  »6.'    :  '   .-t.  '  itSi. 


explains  itfelL  :■>  * :.' 

»'*    ■       *        ,v. ,         ■:>...«■,  i  l.i    ;    ..  -■"♦      .J-   •    *      '■■■■■      ,.  '1    I  ^1 

Trfus,  within 'Ttofc^uiflf  the  uiliabitants  pay  lariatax 
cording  to  their  luppofc^^peyfonal  propfirty*.       -  ;.  ,\j,^ 

*TItei^J«ttfctVI,Y?u7JfJr»i5^7,    tliaittt. 'tot  thUii  JMt  ttlib*^ 

charf^  all  arnd  fitidrte^iuhabiMtt  ho^}erik 'a<  the  coniUlit' nllb,^ 

of  iUt  bxirgh  to  vronf«nc"'and  deift  Wyefclargcmeli^t  6frfc  {^iRt,\ 

t&i^nt'fcrfbtik*^  ftem  Aenf  nifgh-  faftcient  for'  the  wholi'  mk 

te'lini.**    ■  •  aiid  t)f  thii  means  it  caipcl*™ 

■*' '  i6i3,  t.-J.  ■•  ii^ny'ycaPsfhctridi^Nfd^ 

k  rj97,  c.  ififr.  from  ^yiAjlf  any  pro|>or6ha<f 

'^  »  Adof  coriftatfcn.'lWy/  laiid  tax.  .    '  -''^  * 


IbfcL                            ■  *  *  Troprlctbrs  of  fi'oufn  W] 

*  About  the  time  hf'ihgi  ftevolui  city  of  GTafgow  ^roo^t'  ViSk 

tiott,  the  land  tat  paid  by  t^e  city  of  declarator,  ^coiicludibg,  ^  dii 

GlaTgow  wat  levied  iti  the  fofto wing  p^dfte  oif^iijtng  (he  wtiilelfl 

tnamier:  WTicn  tKU'tak  i^ts  cijrht  tipon'thic^arfded  Ditfciir    ^^ 

raonthf  cefs,  there  Vfti'  bxiaded  of  ic  akogeoter  the  tradiiy^  t 

from  the  proprietort  of  (ioufet  10  legal  and  opprcilive;  tii^ 

pet-  cent,  of  the  groft  fehc  pftyable  to  that  the  traders  'ibqidd  h^SSei 

them,  which  commohly^amounted  to  two-thirds  of  the  land  %i?^ 

^bout  one  half  of  the  bnd  tax,  and  the  profit  of  die  tfade  of  Ok^ 

the  renuioder  wat  paid  by  the  mer*  much' more  than  double  the  1 


Csst,  or  Land  Tax.  j8j 

The  other  moiety  is  raifed  from  the  counties,  and 
tbefabjcAs  valued  by  the-  commiffioiictg  kpp<nnie<t  *° 

l'*  ;  yht  AeteoM  vlat,  tlut  each  AouU  b<  alccttaiiwd.     But  it 

DtloD  of  the  rofil  borODghi  iru  confidered  ■*  neither   nettEoi^ 

r power  10 dmdethewhole  noi   proper  fbr    the  court  to  give 

ccl>>  payable  bf  the  bo-  aioTe  pwticuUr  dire&ioDi  to  tlia  m*- 

wtoa  each  lefpci^iTt    bo-  giftratei  of  CJarpnr  for  proportios- 

cwdibgla  lAcirdifttetiDai  ing  the  ceC*  betwiit  ihe  herllonairf 

ihe  nugiHtacu  a(  cub  bo.  othtr  bartdrci,  ihin  whu  ia  eolfr 

re  power,  Ktonjing  to  their  talnrd  in  their  interlocutor,    (Rinet' 

itofteniuidprDpartiDii  the  dccifiooi,  V.  iii,  Tjtb  June  1759,110. 

UulrkthabitaDtoi  (batfudi  1J4.}   ' 

■tj  pcnrw  cOBi*  be,ck>l>        J.ord  Kiok*,  Dh«  fqmrtt  (hia  lU- 

)b^  tbc  couty  of  (UEfOi  ciaH)44<'l  pot  uppmn  nfic  i  oo  tU* 

feotine  mcrelf  gf  inrqDili-  princjf^  thai  from    tb*  bCF»*<IV 

'would  be  deiiTing  the  ma-  '  th«  tni;thoil  of  levyi^ig  the  Mb  wit^ 

oha^dilbMtleinrrpaw^,  ^n  boroDsM  bkt  bMo  to'  tix  iliiHv}> 

Tore  [hit  lhi>  derlarator  can-  duah,  and  not  clalTcaec  JaciMiab    - 
iftained,  until  it  could  be         Magiflntei  have  no  power  bf  law 

l^tthe  pTocefdiDOMif^e  ^t»    aHo{|i^.t^c   hnd  ,tit,  wbtthcr 

n'W^  plAiil  ud^bajfifl,  c(jual|r'or  'iii)e«|allr,  uhon  WwJa 

there  U  not  tbcqitlft  ip.  m&uymlMU-   "^^e'-icubuitioa. 

In  the  prcrmt  cafe.    U  wat  en  fur  a  Ihire  have  furetjr  ai  eitcn- 

)t>tnoEODl]r  ihelKufeiMd  lii^e  powenjy  tb^  oHgiftr^lM  for  4 

t^JE^Pfi;l^>tb«l>arSilJea,iQ  baroiig)!.  .  ir«itliefaraHiB«*K.r'^ 

l.fhuf^^*it.  w^ptar^r  tindcd  w  <pl)t  tlK  tela  'bciwte-  ikc 

ij^hb.  i^  ^*JDitat  1>f  tht  Dobaitj  Mid  Kcairj,  dot  t/t  allocaw 

.  that  the   nu^ftiaiea  jmd  fo  nmclt  1^  it.  (14  each  paritjcBhr  pa- 

l^nifler*  oujrbi  to  rale  the  rifh.    If  the  magintatet  of  a  buigft 

l'the,bcrilor>  W  borgeffet  can,   by  their   own  aibitraiji  wilt, 

ff.       '  without  baling  any  mle,  di<i4e  tba 

agifltatcii,  JiiTlii^  tliE  ptn-  certbetniit  th^ippp(tott.a(^o«Iei 

rhending  the   uuft  -wouM  and   thofe   who   live   by   copmace, 

■  iliem,  ilicreil  ihtir  mil.  theji.  mpj,.^MiTTd^  j^  bctwilt  the 

^,  ai  to  ditcA  the  ftcnc-  iD)i)^ta^i;fn  and  trader^  oc  order 

jpjfulnied  for  IcTymg    itit  ittb  b«,,)ai||,  OD  byqaartert  of  ib« 

r*  ij;^i   ">   I'y  one7fDunll  tawo.     [n  a  word,  ilu  migUbaiet 

trade,  and  thrte-founlii  up.  caDIiot  gi*e  aOJ  Uwft(l  inftip^tion  t» 

bA>.    But  ibc  landholilen,  the  Ilent-'pMller  olhfr  than  toniaka 

g  itiii  as  din  AH  untigtiat  a  Ocnt^i^l^  nloioK  .iIm  nnta,  liiJBf , 

,  applied  10  ihe  court,  iftcr  goo^V  *n  scar  (JcaJt  indliiduL" 

iie  pljporlion  to  b*  paid  Ijr 


SBiart. 


58ft  POBLltl  PotlTY.  BotlV. 

^1-      by  the  aA  of  convention  16671  that  is,  land  t^  fub)e6b 
connefted  theremth  yielding  a  yearly  revenue;    ' ' 


i— WBAT 


By  the  a£l  164^,  the  fubje£b  to  be  Tahied  anddRAl 
were^  ''  money  rent,  vidual  rent,  cafiiabiea  paid  by  tflnintii 
and  cafual  rent  of  xoals^  fait,  and  fatmon  fiflnags,  add  «llMr 
iiihings  wfaeieby  there  is  an  yearly  profit;'*  'But,  hfsAm 
printed  a£^>  par).  1681  ^  it  was  declared  that  coal  and  M 
is  not  to  bear  any  part  of  the  fupply.  Temporary  rigbtii 
therefore,  bear  no  longer  any  part  of  the  tax,  miidk  ttt» 
Temporary  upon  perpetual  rights  alone.  But  as  the  fom  impbfedipOi 
''^  *  each  diire  was  made  Unalterable,  that  pa^  of  t)ie  t|x^^ 
was  originally  laid  upon  temporary  rightii  nuft  htveltti 
adriked  to  the  tax  hid  oa  ^e  perpetual  ngiM  kfj  thtf^dkNudP 
fiooers  of  fupply  ^.  *    •    . 


f,  t.ii- 


•'  ■ •  •  ■ 


Upon  the  fame  narrative,  dnt /*  by  xhe  Cmpflf^ha^ 
granted,  tbd.ikuidf  x^tf  and  bofOttghaofTthirkbigdifliW 
cnty  btifden^d  ;  and  1  it  being  rea&nable  tharperfoiol  Mm 
in  money  ihpuld  bbir  ibniepropottioiQial  bankn,  drib^falMI 
a&  1706,  c.  ^i  mi  the  iub&qsenc  BriUikfiip^f  OJEUj^k^ 
tute  and  ordain,'  that  ei«ry  debtortM^li^  miMley'i#iihtfik 

of  pariianjent,  tokiiig  to  ihtif  cony    try(^ tq rcYjUyeiy^fl r^^Al^ 


any  part  of  the  fupplk^  pwi^ 

vcrfe  fhiccf,  ievetid  iaodi  beings,  .ei*  iog  il^ays  tixu.  tl<tftj(t  il  tlif kt 

jorbltamly  v^(fed»  sodoihera  Ur  )>e«  bCtl^eQcd  ffif^'rc^  w*$^^jittl|hi^ 

low    the    true    yalue,   dof    hereby  nution^    a^d^^is  Jp^^hWjJI^ 

authorize  the  lofids  of  lils  maje&ic'i  council   are    hereoy    anAioriSM  t* 

privie  coandl,  upon  appHcatioA  to  nisuhc  tt&dJW|))>olnt  cotiiaSiUrm 

be  made  to  them  bf  tba  camtnifficm-  9cife  dn  topidK^  ici(  /the  imrtH  Iw 

cri  of  fv^ply  in  any  of  the  ibircfi  or  ^  ^y  A^  ^Qd'<aafey  i|KfU,ff|B 

major  pare  of  thetn,  to  grant  wait  and  cation  of  a  quorum  of  tlw 

and  coromiflion  to  the  comminioneri  fioncrs. 

of  fupplic  of  excife,  or  fuch  otliers  as  ^  Katnes*  Dec.  V.  lu,  p.  49^ 
they  (hall  think  fitt,  to  take  tryel  of 
3 


iih  CEns,  of  Land  Tax.  9^3 

^itomit  fix.^  ecttt;  of  ifilereft  fhtllt  in  the  paymetit  of      {  > 
aflnvalren%  iMre  rctentioii  in  his  own  handt  of  a  tirtlfth  ^^^^^^ 
t  of  fix  p^  cent.  Aih  retention  to  be  from  the  term  of  fays^ 
rtinmas  next  to  come  t6  «'*    A  ftrong  proof 

beiiidiiiatifMi' toadSMre  to  old  phrafeobgy^  ss  the  legif- 
ie'inre  pte^Mcsfbrwfcat',  if  it  exifted,  would  be  feverdy 
iflnfale  MteAirj.'  But  the  claufe  nerer  appears  to  have 
I  dtfriad  iM>  efiefi:.  i 

_  ■  '   ■  ■ 

*  ■ 

ff  Bagbod)  the  land  tax  is  ratfed^  t^9  on  perfonal  eftates  in  Eaflaiid. 
be  extent  of  4s.  in  the  peiind^*  vii!.  aot.  for  erery  rod. 
loney  or  goods  of  that  value.  iJfyj  On  offices  and  penfions 
ke«rteft  of  48i  for  evory  20s.  yearly  tnfx>me.  '  jt/fy,  On 
rdUtcSi  fliiekldtfig  cvcj^y  fpecies  pf  property  or  ihcooie 
Bg  out  ofi  or  eonne£led  with  land.  And,  therefore, 
>]y  adls  are,  fince  that  time,  annually  paiTed,  for  raif* 
tbe  fame  rate  as  formerly  of  4s.  in  the  pound,  viz. 
rr.to  every  lod.  of  perfonai  propefy,  and  43.  in  the 
ni  fiMr^erexy  ids.  «f  iaffices  and  perifibm.  Bot  tkefe  afts 
fi>-ftr  f inoAi' eitetuBng  to  Scotland,  that  they  contain  the 
4bff0fttted  in  tikeformer  land  tax  aO,  m.  <'that  tilis 
fMH  not  extend  to  the  inhabitants  of  Scotland,  Ireland, 
fey,  or  Gucmfey,  for  aflefHng  any  fuch  perfonal  eftatc 
i(;jb.Aey,  4r  any  to  their  iife,  have  within  tfaofe  placed,  for 
IWiat'ds  the  ^d  fom  hereby  charged  upon  England, 
3^  and'fl€lrwilck-upon-Tweed,  as  aforcfaid.'' 


Ti:  At  a  period  of  great  moment  and  dtfficulcyi  it  was      { 4. 

:ioir. 


^;=Ifrop<^  to  t^fs  *  ftatttte  for  the  redemption  of  the  "******* 


1 1^\;  a  meafure  of  policy,  Urhich  propofes  at  once  to 
pRlir  the  intereft  of  the  individual  and  of  the  public  '. 
Bilhtttte  38  CSeo.  IH,  c.  60,  which  introduced,  and  fabfe- 
Ihf  ones  •which  t:oneacd  and  explained,  this  meafure. 


mi 


See  Mr.  Harrifon's  Analjfis  of       ^  39  Geo.  Ill,  c.  6  tnd  %l  $  and  41 
Ad  38  Geo.  Ill,  c.  6a  Geo.  Ill,  c.  72. 


5^4  Public  PouTY.  BodkT. 

f  4.      were  all  repealed  by  the  4a  Geo.  Ill,  c.  il6f  irUch  ipnetfi 
KiDKMr-   ^^  j^^^  attained  all  the  perfpicuity  and  preciGon  thatan^be 


TiOlf. 


ezpe£led  in  a  thing  of  fuch  variety  and  extent. 

« 

The  particular  explanation  of  this  ftatute,  which,  of  il- 
felf,  makes  a  yolume,  and|  with  Mr.  Harrifon's  ciqJanition, 
is  fumifiied  by  government  to  thofe  called  officially  to  ift 
under  it,  would  be  improper  here.  But«  not  to  appew  to 
overlook  entirely  fo  important  a  matter,  though  of  tempor- 
ary concern,  the  duty  of  the  lefpe^live  officers,  in  the  c» 
cution  of  it,  may  be  briefly  mentioned. 

— coMMis-  Commissioners  for  executing  the  a£l  are  appointed  od- 
roi  its'  dcr  the  royal  fign  manual.  They  are  chofen  by  his  nuh 
siBcoTioN.  je(ly  ffo^  (hg  commiffioucrs  of  fupply  of  the  refpcdiie 
How  counties  ^ 

choibi. 

Their  various  duties,  as  well  as  thofe  of  the  recarer 
general,  commiffioners  of  the  .ifiairs  of  taxes,*  commiffiosen 
for  the  reduction  of  the  national  debt,  under  the  ftatote,  ae 
particularly  ftated  therein,  and  (hall  not  here  be  repeatci 

Persons  intending  to  redeem  their  land  tax,  are  diicAoi* 

of^^e^d!  ^^  produce  a  fchedule,  or  defcription  in  writing,  of  theMJ^ 

or  other  property,  the  name  or  names  of  the  occupiers  thep^ 

of,  and  the  parifli  or  place  where  they  arer  Gtuated,  to  VKf 

two  commiffioners  of  fupply,  or  to  the  chief  magiftrate  of 

the  city  or  borough,  who  (hall  adjuft  the  amount  of  the  bod 

Adjuft  the  tax  charged  upon  the  refpedive  lands,  or  other  prapaoei 

^'hnd''^  contained  in  fuch  fchedule,  diauigui(hiiig  according  »  dK 

taz.  form  and  method  in  the  fchedule  annexed  to  the  bai  sfii 

and  marked  (A.)  the  diftriA  or  divifion,  ind  alfo  the  prifc 

or  place  within  which,  and  the  lands  or  other  pcopcrty  UfOD 

f  4»  Geo.  Ill,  c.  116,  {  5-  *  S  ^7' 
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each  feparate  afleflment  of  land  tax  (hall  be  charged^      {  4- 
Jl  grant  a  certificate  thereof  *.  ",""'" 

-—41  G.  Ill* 

commiflioners  of  fupply  are  farther  dire£lcd  to  ad- 
proportion  of  land  tax  to  be  borne  by  proprietors  of 
a  rents,  feu-duties,  or  other  rents,  or  any  tenements  Fee-farm 
litaments  which  have  not  diftindly  been  afiefied  to  "«">  *<^- 
I  tax ;  and,  on  their  produdion  of  their  certificate, 
nmjflioQers  for  redemption   may  contra£t  for  the 


r  mull  continue  to  infert,  in  the  certificates  of  aflefT- 
Jie  whole  of  the  land  tax  charged  on  any  place  or 
notwithftanding  the  difcharge  of  any  part  thereof> 
redemption  of  the  whole  thereof;  and  they  are  to 
from  the  ofiicer  of  commiflioners  for  the  affairs  of 
duplicate  of  the  land  tax  redeemed  or  purchafed  K 

in  cafe  of  any  land  tax  .again  recurring,  and  becOm- 
-geable  on  any  lands,  &c.  the  commiflioners  of  land 
upply,  or  chief  magiftrate  within  borough,  are  re- 
within  fix  calendar  months  after  fuch  land  tax  ihall 
rived,  to  deliver,  or  caufc  to  be  delivered,  a  fchedule 
icate  in  parchment  under  their  hands  and  feals,  to 
iver  general  for  the  county,  riding,  divifion,  or  place^ 

InK  (A.)    Form  of  the  cer-  ed  with  land  tax  to  the  amount  of 

X  of  the  amount  of  the  load  [and  if  more  parcels  of  land 

nd  the  lands  upon  which  it  tax  than  one,  repeat  the  defcription, 

fled*  ami    that  the  mcflfuage  and  lands^ 

nd  C.  D.  two  of  the  com-  [briefly    defcribing    the  fame],   are 

of  land  tax  adding  for  the  charged  in  like  manner  to  the  a* 

in  the  coonty  of  mount  of            making  in  the  whob 

do  hereby  certify  that  the  the  amount  of                   .*] 

fly  dcfcrlblng  the  lands  and  i  §  i^. 

tnts  chargeable]  arc  char^;-  *"-  §  74. 


5^^  PuULtc  FotiTY.  Bo 

f  4«      or  to  the  receiver  general;  and  fliall  tranfmtt,  ore 

TfoN***^    be  tranfmitted,  a  like  fchcdulc  or  duplicate  into  tbe 

-*4s  o.4if,  of  exchequer,  which  fchedule  or  duplicate  (hall  conta 

^* "         fpeciff  the  amount  of  the  tax  fo  revived  and  again  fa 

dorgeoblei  and  the  year  in  which,  and  the  perioi 

whence  fuch  land  tax  (hall  have  been  revived.     And  i 

fucb  land  tax  (hall  have  been  revived,  from  any  peric 

ceding  the  commencement  of  the  year  in  and  for  whic 

fchedule  or  duplicate  (ball  be  made  out,  fuch  fchec 

duplicate  (hall  alfo  fpecify  the  amount  of  the  arrears  € 

land  tax,  upon  the  commencement  of  fuch  year  as  afo 

dlftinguifliing  the  amount  of  the  land  tax  fo  reviva 

again  become  chargeable,  from  the  amount  of  fuch : 

aa  a£aref«id '. 


'.J 


Ih  eafes  of  abatemepr,  they  (hall  make  an  zScSmea 
cifying  fuch  abatement.. . 

CDmmif'         Commissioners  for  appeals  maft  be  commiflioa 
appraL  ^     Supply,  a»  alfo  juftices  of  peace  for  the  county  b'. 

Any  perfon  aggrieved  by  any  determination  of  thfl 
miffionersy  with  relation  to  the  redemption  or  ptucb 
apy  land  tax,  where  the  confideration  dull  not  exceed 
(iock»  fnay  appeal  to.the  commiflKNO^rs  of  appeal  at  til 
petty  kiHonSj  and  their  order  (hall  be  final  °.  Coaun 
ers  of  appeal  may  have  the  advice  of  counfel,  who  aie 
paid  by^  the  party  who  ^ofes'bi^  ca>ife ;  and  the  comn 
ers  have  power  to  award  coft?,-  Where  the  confida 
again,  exceeds  500I.  (lock,  the  appeal  is  by  fumnaiyi 
cation  to  the  court  of  feilion  or  exchequer.  The  pq 
of  the  fums  awarded  may  be  enforced  by  diftrefs  and  I 

— ju:TicE&     JusTiciis  of  peace  alfo  have  certain  fundions  como 

'  ?  i<y.  ™  §  19^^.  n  }  197. 
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«Di  ip  di^  exccutioa  pf  ^!s  ad.  Oy  ftfAion  461)1  i|  is      }  ^. 
pd.  that  the  land  t$x  on  landf  mortified  to  ck^ritsiblo  *'°**"*^ 

TIOK 

ife$  9147  be  redepncd  out  of  (be  poor  r^te^,  with  the  -^4^  q.  m, 
(ittioo  of  two  jufticcs  i  as  may  ftlfo  truft  property  for  ^*  ^'^' 
mefit  of  any  place  be  applied  in  redemption  of  the  land 
m  lands  fettled  for  the  benefit  of  fuch  place,  which 
^  Gburg^  with  the  annuity  equal  u>  tbp  truft  property 
plkd|  fqph  appli^qn  and  ch^g^  of  anouiqr  bcinjj^ 
Wtth  the  approbjttipq  of  tb^  juitices  ^« 

i>  by  fediion  190  it  is  provided,  that  penalties  nQt  ^r 

ig  50I.  (other  than  to  the  party  aggrieved)  may  be  fued         . 

locf  ^ny  two  juftices  fov  the  bound^y  whp  4u|ll  hpar  ikcV^  ' 

ttfnmna  th^  VM^f »  they  ?re  required  and  fliuthoruttdf 

iny  ififormation  exhibited,  to  fummop  the  party,  ^4 

le  witnefles  on  cither  iide^  and  Mf)^  iv^p  pro^f,  ejtb^T 

luntary  confcllion  of  the  party^  <9r  ^j  ps^th  q{  one  pr 

credible  witnefs  or  witnefles,  to  give  judgment ;  and  One  wit- 

imy  ifiise  their  warrant  for  Isvying  the  fame  on  the 

pf  the  p^rty,  and  comypit  bioi  to  prifon  for  fi^  month),  Executioo. 

:  the  goods  belonging  to  him  cannot  be  fufficient  for 

na|^  the  penalty;     An  appeal  is  competent  to  the  next  Appeal. 

7  jfeifiDns,  ott  gi?ing  fecurity  to  the  amount  of  the  pea- 

od  Cpffinture^  and  alfo  of  the  expences  which  m^y  (le 

led  i^  cafe  the  judgment  be  affirjped,  wb^  are  finally 

^  w4  determine  the  matter. 

sh0  next  quarter  feffipn  ihall  be  within  fix  days  after 
SiOQ,  t}ie  appeal  may  be  made  to  the  next  fubfequent 

BrfcflkmsP. 

■■•j 

iKtnefles  negle£l  to  appear,  or  refufe  to  give  evidence, 
b  oScnding  (hall  forfeit  40s.  for  every  fuch  ofience*'. 

•  }  46,  47.  ^  }  190.  **  §  I9Ir 
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RtoiMr-  After  the  fix  months,  no  penalty  or  forfeiture  (otl 
T20H  than  to  the  party  aggrieved)  (hall  be  afterwards  rccor 
c  xx6.      '  ^hle,  except  in  the  name  of  his  majefty's  advocate  in  I 

court  of  exchequer ;  the  whole  penalties  to  belong  to 

majefty. 

Land  tax  under  25I.  may  be  redeemed  by  a  confiderati 
in  money,  to  be  afcertamed  by  certificates  to  the  recdn 
general  of  the  price  of  (lock  in  the  week  preceding.  A 
dock  above  25 1.  can  be  redeemed  only  by  transferring  < 
(lock*. 


PROPERTY 
TAX. 


S  S'  V.   Before  clofing  this  fubje£t,  it  may  be  obferved,  tk 

by  the  ninth  article  of  the  treaty  of  Union,  the  land  ta< 
Scotland  was  to  betr  a  proportion  to  that  of  England] 
48'oool.  is  to  z>997>7<^3l*  8s.  4id.  and  that  any  future  lad 
tax  was  to  be  apportioned  in  the  fame  manner. 

.  Bt  an  z£t  39  G^*  in»  c.  13^  certain  duties  were  tpidiq 
oa  income^  indudipg  the  rents  of  land ;  which  z€t  wasafifl 
wards  repealed  by  4a  Geo.  Ill,  c.  42 ;  and  a  new  tax  k 
been  laid,  upon  property  of  every  kin^,  includix^  lao^  t 
take  plftC^  during  the  prefept  war , witlx  F^^nce^  by  43^ 
III,  c.  122.  The  execution  of  thla..a£t  being  left  topxa^ 
fioners,  cbofen  in  a  certain  manner^  it.  does  not  fdlfii^ 
our  prefent  plan  to  take  notice  of  the  different  regubtioB 
therein  contained.  Neither  has  it  been  fuppofed  that  dM 
above  recited  article  in  the  tfeaty  of  ,Uniaa  is  i^pplu:^  ^ 
any  temporary  impoGtion  of  this  jbu,i^,  laid  upon  ,inoooc,<" 
property  in  general.  .    .  .  r    hi\i 

-'     '  ..•:-'•,       i        •  ■'   ■ 

'  B7  an  account  laid  before  par-  doners,;  on.  account  of^uiBttf 

liamenc,  it  appears,  that  21,794,307!.  redeemed  in  Great  Britaifl  ' 

had  been  transferred  to  the  commif-  to  id  Pcbruafy  1805. 


CHAP.  n. 


i- 


Of  the  Dmdbig  of  Valuations. 


rHE  dividing  of  valuations  is  one  of  the  principal  {  <• 
departmentr belonging  exdhifiVely  to  commiffidtiers  bkal. 
ip|)!y .  Ttit  Aomitmioh  of  thdfi^  rtwgiftratcs, '  flidlr  cptei- 
ition,  appo&tment  of  their  derkr  times  and  phk^  of 
'meeting,  quormfi,  and  ofiier  niiitters»  pertaining  either 
icgtneral  mcthre,'  t>r'  to  the  correal:  and  i^^gular  ez^cu- 
of  their  offit^;- have  been  ilreAdy  taken  notice  of*: 
if  dierefore,  ody  (bth  things  reinain  to  be  mentioned  as 
tecefTary  to  the  proper  divifion  of  valuations. 

M  already  mentioned,  in  place  of  the  old  method  of  tax- 

V  not  only  the  whole  lands  of  the  kingdomi  whether 

1  of  the  king  or  of  a  fubjed,  but  alfo  all  real  rights  re- 

ig  to  lands,  feu-duties,  teinds,  mines,  fiihings,  were  va- 

L    And  the  dire£):ion  of  the  convention  1643,  ^^^  ofValnation 

equent  eha£tment8,  was  to  value  the  whole  of  every  ^^^54^ 

'$  taxable  fubje£ts  in  cutnulo^  that  is,  together.     Lands, 

»  Vol.  I,  p.  315. 
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JN  OBM- 
BKAL. 


Itt  incon- 
Teniexices. 

Re-valua- 
tioD  why 
neceflary  ? 

On  two 

accounts. 


therefore^  and  other  rights  above  mentioned  conne£ted  there 
withy  were  never  valued  feparately,  unlefs  they  happened  tt 
belong  to  different  proprietors. 

In  a  new  method  of  levying  the  land  tax,  tried  by  way  o 
experiment  merely,  this  was  adopted  as  moft  expedidoai 
This  new  method  was  found  to  anfwer,  and  followed  oa 
by  fubfequent  parliameAts. 

However,  numberlefs  re-valuations  foon  became  need 
fary.  The  value  of  temporary  rights  was  perpetually  wij 
ing.  And  when  different  fubjeds  which  had  once  bee 
valued  in  cumulo  pafled  to  different  proprietors ;  when,  Co 
example,  a  colliery  or  fifhery  was  fold  to  one,  and  the  land 
either  retained  or  Ibid  to  ^nother^  it  wis  ndceflary  to  yiIii 
them  feparately. 


Eeine^y  to  Ik  Older  to  remedy  thh  incotivenience,  by  ^€i  of  cdnloi 
vMi^"irf  tion  1667,  on  the  narrative,  *<  thit  Where  tends,  teWi,  c 
eumuU  va-  othtr  tc^l  cftatc  did,  the  time  of  ftmncr  vaiaations,  pcrtS 
to  one  petfon,  and  ate  iince  difmembered  and  difponed  t 
ftteral  perfons  in  parcels^  fo  that  the  value  of  each  ^ 
in  itfelf  cannot  be  kfiown  from  former  Taloatiom^''  feheoi 
tniflfionet^  art  empowered  "  to  vahw  of  new  agahi,  jfnik 
«d  no  atttratkm  be  made  of  the  total  fum  impofed  oe  A 
(hire." 


Nominal 
and  fifti- 
tiouf  votes. 


MkttlllGl 
CAN  A  VA- 
LUATION 
Bl  DIVID- 
ID? 


BtTT  thefe  re<-vS^luations  became  tlill  more  fteipKiit  fan 
poliitcfti  26 Al,  which  put  lundholdexs  upon  the  AenKi 
fplitting  their  valuatiofm^  with  the  view  of  creatiiig  noiiiii 
and  iiAitious  totes« 

n.  THit  commMnoners  annot  divide  a  va].atk»,:«»lel 
ehfaer  on  the  day  of  their  firft  meeting,  named  in  theifl 
or  at  a  meeting  of  adjournment,  or  at  a  regular  mcetio, 
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Ammoned  by  tiie  convener '^t    But  if  a  divifion,  made  bf'a       fi. 
ffinte  meeting,  be  confirmed  or  homologated  by  a  fabfe-  ^^ 
^wot  kgai  meeting  of  the  commtffionersi  it  will  be  thiefineBy 
taHdatcd'. 

In  one  particular  cafe,  a  divifipii  of  valuation  was  fuf- 
dned,  though  made  at  a  meeting  held  on  neither  of 'thefe 

III.   The  application  is  made  by  a  petition,  {latin;^  the      $  4- 
amount  of  the  total,  or  cufhulo  valuation,  and  praying  far  a  ^^^ 

^  Wight,  p.  193.    2lft  Feb.  1753,  on  the  ^tb  of  June,  though  the  jiniii-  '    '»    ** 

Abercrombie  againfl  hMlc.  cd  adt  had  not  then  crniic  down.  The  ^    ^^ 

*  6th  March  1754,  Campbell  a-  co«tt  of  (cf&oti,  however^   decpicd 

tM  Stirliitg and  others.  the  printed  a^ft  the, pro]2,e7  JL?^1  in. 

d  A   divifion    of  valuation    was  tinution,  as  it  waa  reckoned  abfurd 

made  by  a  decree  of  the  commiillon.  that   the  negledl  of  publllhln^  the 

tri  of  foppijTy  and  one  of  the  parts  a(5^  Oioald  be  produdive  of  a  conlc- 

Mbg  valued  at  4^1  Scots,  the  pro-  qucnce  fh  violent  as  that  ^  ineedoo^ 

piiMr  thcrrof  was  enrolled  at  the  /ropi,^  land  tax ;  and  they  did  ac- 

ifidiaelmat  head  court*     This  en*  cordiogly  repel  th<;  objedion.   . 
NfancDt  was  complained  of,  00  the        **  I  was  not,"  (ays  lord  lCatne«, 

gnniod  that    the    decree   was  pro-  **  fatisfied.    The  land  fax  is  a  debt 

aeoaced  by  an  irre^lar  noeeting;,  be*  which,  in  all  evcpti,  ought  to.be  le- 

ia|  neither  the  6ril  meeting  appoint-  iiied;  jiod  if  it  cannot  be  done  in  the 

f^bytheaA,  nor.  9^  m^^tit^g^by  ad-  regular  way,  another  metliod  muft 

JBirsQient,  nor  a  meeting  appointed  be  fubftitated.     The   cttraordinary 

by  die  convener.    There  was,  how-  powers  of  the  commillloners  are  to 

ever,  a  fpecialty.     The  la»d  tax  a&  be  conlidercd  in  a  difTerent  light.  No 

^  1751  had  appointed   the  4th  of  meeting  is  empowered  to  fpUt  a  va- 

JVK  thu  jf<ar  for  the  firib  meeting  luation,  but  what  ifi  regular,  in  terms 

^dieooinmiffioners.    That  day  was  of  the  Aatute.    And  if  >(iich  a  meet-    -    -* 

Hied  before  the  a€t  canw  down ;  log  caimot  be  had,  there  is  no  fach  •  * 

^  as  fom  afterwards  as  pofllble,  nccefiity  in  this  cafe,  as  in  the  former^ 

<lttihcriir  convened  the  commifljon-  to  apply  a  remedy.    No  iofs  rnfues^ 

^n.    The    complainer  replied,  that  fave  only  a  year's  delay  in  fplitting  - 

wlttt  paflea  in  the  houfe  of  commons  the   valuation.**     Innes  of  Saodfidc 

i*prcfimied  toht  known  to  all  the  agaiuft  Sutherland  of  Swimuc,  i6tb 

^eges,  and  that  the  commiffioners,  June  1753.    Kamcs  Rep.  V.  iii^  p.  56. 
dvereibre,  had  authority  to  meet  up. 
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f  3-       divifion  of  it  among  the  different  lands  to  ^idi  it  bapfli- 
UKB.  cabfei  in  order  that  the  particular  valuation  of<ieacb  nuf  be 

Proof         feparately  ftated  in  the  ce(s  books.    ThecomniiflfaDersvpQi 
a  owe  .      ^.^  allow  a  proof  of  the  real  rents  of  the  feverai  hndi,  aid 
grant  their  warrant  for  fummoning  witnefies  to  appear  at  aa 
Taken.        after  meeting,  to  which  they  may  adjourn.    If  witnefts  de- 
cline appearingi  an  application  may  be  made  to  the  judge 
ordinary,   who   grants  warrant  of  courfe.     On  that  diet 
Decree.       ^j^^^  proceed  to  take  the  proof,  after  which  they  gcnerallf 
remit  it  to  their  clerk  to  fplit  the  valuation  occordibglj; 
and,  approving  of  his  report,  they  fet  forth  in  their  decree 
JjJ^JJJ"  "*  the  ilcparate  value  of  each  parcel,  and  order  the  fame  to  be 
bookt.        ftated  in  the  eefs  hook,  and  the  cefs,  L  e.  land  tax,  to  be 
levied  accordingly  in  time  to  come.     Sometimes  the  coah 
miffioners  appoint  a  committee  of  their  own  number  to  tab 
the  proof)  and  to  give  in  a  report  to  a  fubfequent  meeting  ^ 

Whomuft  In  a  procefs  of  valuation,  it  is  neither  necefiary  to  caD 
an  a^ion  of  ^^^  tenants,  even  although,  by  their  tacks,  they  may  be  botml 
^^'OMgO'     to  pay  the  xefs ;  nor  the  fuperior,  although  his  political  in- 

tereft  may  be  ultimatefly  aff^£led^)  nor  the  vafTals,  erenid- 

though  they  pay  the  land  tax  ^. 

This  fubftantial,  intereft  of  the  latter,  howevert  entitkl 
them  to  bring  an  aSion  for  Cstting  afide  the  valuation  oo  the 
ground  that  it  is  wrong  and  illegal. 

§  4.  IV.  There  are  three  methods  of  dividing  tLcmrnkwiw 

qomxi. '  tion*    Firft,  the  real  rent  of  the  feveral  parcels  at  the  time 
Three  forts,  when  the  valuation  was  made.     Secondly,  the  ufe  of  pajiflg 
the  cefs.     Thirdly,  the  prefent  rent. 

«  Wight  Elcftion  Law,  p.  184.  »  Dtc,  6,  lySo,  fir  Waker  Jtort- 

f  July  14,  i'/6o,  Hume   agtlnft    gomery  Cunnioghasn  agiinft  Haid* 
Broomficld.  ton  of  Sundrom. 
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fifft  IS  undoubtedly  the  moft  accurate  methcMl^  and     ^4- 
rttto;  ber pveferred  where  evidence  can  be  had.  When  '^^®'' 
lixiri;  mrScotbind  was  valued,  in  order  to  lay  on  the 
s  arJBtt/#  valuation  of  each  man's  property  within  a 
rts  undoubtedly^  afcertained  from  a  view  of  the  rent 
each  farm,  asid,  confequently,  each  farm  bore  a  part 
cmmtth  valuation  in  proportion  to  the  rent  then  paid, 
diftance  of  time,  it  becomes  impracticable  to  afcer- 
original  rent,  the  commiffioners  muft  then  recur  to 
lie  other  methods. 
..  .■ 

9ext  role  isy  the  ufe  of  paying  the  cefs,  which>  if  of  — v<*  o? 
landing,  is  prefumptive  evidence  of  Ae  original  rent, 
the  ufe  4ii  payment  is  commonly  afcertained  from 
rcnt^ 

moft  exceptionable  method  is  the  prefent  rent,  which 
f  .uncertain  rule  by  the  flu^uatioa  in  the  value  of  ef- 


7  ■■ » 


r  w^  mentioned  above,  that,  at  one  period,  the  moft     A  5* 

RrviKW  09 
DUTT. 

he  caiie,  (fayt  lord  Karnes),  purchafer's  feu  is  valued  above  400I. 

ms  of  the  fame  extent  and  fo  much  under  it  mud  the  other  be 

rent,  which,  belbn^ng  to  valued.    And  yet  had  there  been  a 

beritorattlietiilkeol^talut-  regular  divHion,  while  the  memory 

-e  valued  $m  cttmulo  at  Scol.  of  (he  original  rent  remained^  both 

09  are  feued  out,  and  each  mufl  have  been  entitled  to  a  vote. 

erukes,  ai  he  ought  to  do,  (Decifioni,  V.  iii,  p.  loa,  Na  76  $ 

IJMtfding  to  4«ol.  vialuallon-  tj^  Jan.' 1755,  Campbell  of  Monzic 

cfe  fieus,  in  proceft  of  time^  againfl  the  freeholders  of  the  county 

improved,  the  other  not  at  of  Stirling.)    The  valuation  of  Mr. 

Iiich  meana  the  prefent  rent  Campbell's  lands  was  divided  by  a 

two  feus  is  very  unequal,  proof  of  the  payment  of  the  cefs.    It 

rior  difpones  the  fuperiority  was  objedied,  that  the  commiffioners 

n*  wKch  is  Unproved ;  and  had  done  wrong  in  dividing  by  the 

efent  rent  were  to  be  the  ufe  of  payment  of  the  cefs,  and  not 

ivifion  betwixt  the  vender  by  the  prefent  rent.    The  court  •*  rc- 

hafer,   the    former   would  pellcd  the  objedion.** 

rote,  becaufe  fo  much  as  the 
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i  5*  frequent  application  for  dividing  vataations  pfoooeded  from 
i>vTT.  political  riews.  But  the  commii&oners  of  fnpplj  bciig 
generally  fteeholders,  were  deeply  engaged  in  the  bm 
controverfy.  They  came^  therefore,  to  imaginei  iaH 
fuch  s^plications,  not  made  in  the  courfe  of  real  bdh 
nefsi  but  mere  political  deTices,  might  be  lawfully  co» 
teradled  and  baffled  with  the  fame  Yiews.  Hence,  ^rbtt, 
in  this  country,  happily  occurs  not  in  the  faiftory  of  aof 
other  public  fundlionanet,  is  very  frequently  taken  nodce 
of  by  Mr.  Wight,  in  his  account  of  the  commiffioners  of  fiip> 
ply,  viz,  packed  meetings  to/erve  a  job.  But  commiflionen  of 
fupply  ought  to  difcharge  their  public  duty  without  atteoi- 
ing  to  fuch  confiderations. 


Mtythe  If  commiflioners  of  fupply,  therefore,  refnfe  to 
fiooen  K-  valuations  when  regularly  applied  to,  or  to  fix  a  meetiog  fcr 
fufe  to  that  purpofe,  or  to  difcharge  any  other  branch  of  dutj,  n- 
drefs  is  to  be  obtainad  from  the  fupreme  ci?ii  covt  A 
fmall  eftate  in  the  (lewartry  of  Kirkcudbright,  confifiiflgcf 
many  parcels  of  houfes,  acres,  &c.  being  fplit  amongftt 
number  of  purchafers,  they  petitioned  the  commiffiooeri 
of  fupply  to  divide  the  total  valuation,  for  the  purpofe  d 
afcertaining  what  proportion  of  land  tax  each  of  them  ought 
to  pay.  The  commiflioners,  unwilling  to  fplit  the  land  tax 
payable  for  the  whole  into  io  many  fra^Hons,  lefiiibd  tk 
petition ;  but  the  matter  being  brought  before  the  cooit  flf 
leflion,  the  convener  was  appointed  to  call  a  general  tttft- 
ing,  in  order  to  divide  the  valuation  amongft  thcfe  icicnil 
purchafers  ^ 

I  4th  Auguft  X7i7»  Malcolm  and  two  feveral  dirpolitioiu,  or  fesn^ 

others  againd  commiflioners  of  fup-  conveyed  at  many  parcels  of  )ui(ft>'^ 

ply  for  the  ftewartry  of  Kirkcud-<  to  his  brother  Mr. Viron  BliokiSB' 

bright.     Wight,  p.  i86.  the  yearly  payment  of  a  trifliaf  fcf 

Another  inilance  occurred,    nine  duty  for  each  parcel;   and  IndBI 

years  after,  in  the  (hire  of  Angus,  thus  divefted  himfelf  of  the  propotji 

The  late  earl  Paomure,  by  twenty-  obtaioed  »  new  charter  firooi  dif 


Cr.II.        Division^  Valuation.  595 

H>ill,  i)M  RU  b#n  Mllliidolh  in  order,  In  the  Mlowini;  words  :*<  The       {  S- 

MMV  off  Utiietf,  hb  Iwirt  and  «r.  lords  hating  heard  diMpetitMb,thqr  **^*f^ 

|Kca;  after  «iiioh»ha  ftittted  con*  appoint  the  conuniffionen  of  fupply  ^^'^'^' 

ffttet*   to   tlrentj-tWo   diSerent  tot  the  flitre  of  Forfiu*,  or  any  five  of 

fftil  in  Hfittent,  alid  to  hihifelf  in  their  nnmlser,  to  meet  at  the*  town 

!,  of  the  fei^eral   land*  fbrtnerly  ^  Forfar,  in  tho'placo  if^at  their 

iedoni«ohlihrother.    ThefeHfe-  neetiagi  are  commonly  held,  upon 

Mtt%  after  bring  mieft  npon  the  Thmiday  the  iith  inftanty  by  xo 

icepc  in  the  earl't  charter,  applied  o'clock  forenoon,  and  nof»oher,  and 

the  commHbonerv  of  Ibpply  to  di-  to  proceed  diredly  to  cipediu  the 

ti  Hm  itefIN  twtnim  Wttiation  a-  dirifion  of  the  Taltoation  of  the  ieve* 

td^  tlitaB,  ill  proportion  to  the  ral   landt  wherein   the    petitioner! 

d  ttnt  of  the  hnsdi  federally  con-  ^^^  iiifeft  (  and  in  order  that  the 

ytd  to  thenu    The  commiiJSoners  ^'^^  may  not  be  diCippointed   or 

Eiftd  their  JtMltlont,  opon  the  pre-  poftponed  improperly,    appoint  the 

xe  that  a  diYtfion  into  fo  many  ^^^^  commiifionen,  or  their  quorum 

Cu  wonid^  occafiob  great  and  un-  aforefafd,  at  their  faid  meeting,  tb 

tdftry  trottble,  and    f«nder   the  take  proof  of  the  real  rents  of  the 

rneni  of  the  land  tftK  more  diffi-  fcteral  hmds  which  the  petitioners 

k  and  prebarions;  and  that  they  ^<^t  infi^  are  necelSn-y  to  be  proton, 

ka  itt:  bMnd  to  give  encom-agew  ^J  ctamining  fuch  witneiTes  as  the 

tf  froecedings  that  were  carried  pcutioners  ihall,  upon  that  occafion, 

I  with  no  other  view  than  to  create  »<J<''»ce  before  them,  who,  if  any  6b- 

IWiibii  of  nominal  and  fiaitious  J«^»oni«made,  are,  notWithftanding, 

•M^  contrary  to  the  principles  of  ^**  *^  eiamincd,  rcfenring  the  confi- 

e  toUKtndoh,  and  to  tlifc  exprefs  ^J^fation  of  the  objcaioiis  till  the  di- 

lAaent  of  niany  felutary  laws.  "^^^^^  ^^"^^'^  ^°  *>c  judged  of.    And 

k  petitlonen  upon  thU  applied  to  ^^^  ^^  V^^^  "  taken,  appoint  them 

t  cam  of  icffion.  by  bills  of  advo-  '""^^^'ately  to  proceed  to  detcrmmc 

^'mchiiintd  ah  order  in  the  ''P^  **^*^  ""P«^  °^  '^  *"«*  ™»k'=  ^^ 

%iMt  Wbrdi':  «  The  lords  refufc  <l»^'fion  accordingly ;  and  if  the  com- 

whoaxt;  hot  remit  to  the  corti-  miffioners  (hall  find  it  ncceffary  to 

Iftpom  of  fupply  to  afccrtain  the  a^joum  their  meeting,  by  rcafon  that 

ike  of  the  compbmcr's  lands,  by  »  qnorum  of  fire  of  their  nomber 

iMi&ing  ihC  fame  in  the  cefs  books  ^a""*'^  *><=  ^^  to  continue  together 

001  the  ikMuU   valuation    of  the  t»'"  ^*^^  ^^^^  »  concluded,  the  lords 

bte  Wilh  which  they  (land  prefcnt-  »"  that  cafe  allow,  authorize,  and  ap- 

valied ;  and  appoint  the  convener  P^^'^t  the  adjournment  to  be  made  to 

Ihci  conimidi<ftiers  to  call  a  meet-  the  firft  day  thereafter,  that  any  five 

i  as  Ibon  as  convenient  for  that  of   the  commiinoncrs   (bail   declare 

rpoilL'*     And  the   cooimiflioneri  their  willingnefs  to  attCiid,  who,  in 

rfag  afterwards  thrown  frelh  ob*  that  cafe,  are  appointed  to  meet  at 

rki  in  the  way,  the  court,  upon  a  the  fame  place  and  hour,  and  to  pro* 

lr<ajtoliC9tioD,  pronounced  another  cced  in  the  (aid  matter  with  difpatch. 
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f  5«         And  if  any  further  adjournment  or  tion  in  xySa    It  was,  howcfer,ife* 

ftiviaw  or  ^jf^nmincnts    are   found   nectflary,  tended  with  a  pecnliaricy  that gncift 

PVTT«  £^^   the  .wane  of  a  quorum  willing  to  a  warm  conteft.    William  BrmHb 

to  (it  longer,  appoint  the  other  ad-  having  acquired  certain  laadi  in  tU 

journments  to  be  made  according  to  county  of  Ayr,  negleded  to  get  tkv 

the  rule  above  dire^ed,  and  difcharge  feparate   valuation    aibertained,  ol 

(L  e.  prohibit)  every  other  bufinefs  to  within  twelve  days  of  the  ekdioiiiff 

be  taken  up  by  the  cummiffioners  at  that  county,  which  was  held  apoaihe 

the  laid  meetings  until  the  divifion  x6th  0^1780.  Upon  thc4thoftlM 

of  the  petitioners  valuations  is  con-  month,  he  applied  to  the  coovaier  to 

eluded ;  and  declare,  that  no  adjourn-  call  a  meeting  of  the  commiflioiiend 

ment,  made  by  the  majority  of  any  fupply  for  that  purpofe,  and  inttii 

meeting,  fliall  hinder  any  five  of  the  that  it  ihould  be  held  apoo  FridiydK 

commiflionert  to  proceed   who  are  7th.  The  convener,  who  was  in  adit 

willing;  and,  in  the  laft  place,  ap-  ferent  intereft,  anfwered,  *<  Thatk 

point  the  clerk,  by  himfelf  or  a  de-  was  very  willing  to  call  a  meetisf  d 

pute,  for  whom  he  ihall  be  anfwer-  the  commiiBoners  as  requifcd,  bil 

able,  to  attend  the  meetings  regularly,  that  it  wa»  impoffiblc  for  him  tad! 

while  a  quorum  of  five  commiilioners  it  fo  foon  as  Friday  firH,  as  he  U 

continue  together  on  the  faid  a£&ir.**  never  been  in  ufe  of  dalUngany  iMCl> 

25th  Nov.  1766,  earl  Panmure,  &e.  ing  without  previoufly  adferiffi^iJl 

againft  the  commUBoners  of  fupply  for  in  the  Glafgow  papers;  and  askecMN 

the  county  of  Forfar.  This  judgment  not  have  an  oppon unity  of  adfCfiib| 

was  afiFirmed  in  the  houfe  of  lords,  a  meeting  fooner  than  in  the  GUjpi 

xoth    Feb.    1767,  with  200I.   coft$.  papersof  the  X3th06loberififiaK,|i 

Wiethe,  p.  x8S.  ibould  uke  care  to  have  it  adicfdM 

A  fimilar  order  was  given  upon  the  that  day,  to  be  held  at  Ayr  on  V)) 

x8th  Dec  1772,  relative  to  a  divifion  nefday  the  i8th  infiant**  Mr.BnM 

of  the  duke  of  Gordon's  valued  rent  and  fome  others,  in  like  cirounfttlflil 

in  the  county  of  Banff.    The  com-  complained  to  the  court  of  iefiai  I 

mif&oncrs,  accordingly,  met  upon  the  bill  of  advocation ;  and  on  the  jAl 

appointed  day,  but  the  majority,  after  the  month,  the  judge  offidadma 

flating  certain  objeaions,  ftopped  fur-  the  bills  pronounced  the  foUowiagll 

ther  procedure.   The  minority,  how-  liverance :  "  Having  confidered  I* 

ever,  went  on,  and  made  a  divifion ;  within  bill,  petitions,  and  protA^^ 

and  the  court  of  fcflion  juflified  their  name  of  the  complainers;  ttdaiMi 

condud,  by  finding  that  they  were  by  the  convener  of  the  commifioitf 

authorized  to  proceed  in  refped  that  of  the  land  tax  for  the  fliire  of  Ay 

the  majority  did  not  do  fo.    But,  if  refufing  to  call  a  meeting  of  tk  lA 

the  majority  had  proceeded  to  make  commiffioners  as  required  fo  tt^i 

a  divifion,  that  divifion,  however  er-  in  refped  there  it  not  tine  kf^ 

roneous,  mull  have  been  the  rule  till  pointing  this  bill  to  be  feen  Uid» 

redified.  fwered  in  conunon  form,  nUh  tf 

Another  cafe,  of  a  like  nature,  oc-  advocate :  but  appoints  the  oaatBt 

curred  at  the  time  of  the  general  elec-  fioners  of  fupply  of  tke  fliiic  dAf\ 
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itmfftvtti  their  number,  to  meet  for  in  advocation,  ftill  tn  intimation  |  5. 
atAetownofAyr,  in  the  place  where  to  the  conmilllioncrs  wat  neceflary,  ^'^i*^  o' 
Aeaeetiiigt  are  commonly  held,  on  fo  as  that  all  of  them  might  have  an  ^^^^*  • 
TVniaty  the  xath  of  Odobcr  current,  opportunity  to  attend.  In  the  cafe  of 
alia e*clo^ forenoon  and  not  fooner,  Malcolm  and  others  agrainfl  the  com- 
md  ta  proceed  diredly  to  expedite  miffionertoffupply  of  Kirkcudbright, 
tif  divifion,  aicertainment,  or  appro-  the  convener  was  appointed  to  call  a  ^ 
bttiQn,of  thcTaloation  of  the  feveral  general  meetinfjr.  And  in  the  cafet 
luMb  wherein  the  complainert  ftand  from  the  counties  of  Forfar  and  Banff, 
iflfcft;  and,  in  order  that  the  lame  the  colledive  body  of  the  commif- 
mif  notbedifiippotnted,orpoftponed  fioncrs  had  been  regularly  brought 
■properly,  appoints,  &e.*'  as  in  the  into  court  and  ordered  to  meet ;  and 
ttder  refpcAing  the  cales  from  the  it  was  only  upon  their  being  refrac- 
CNOty  of  Por£v.  tory,  that  power  was  given  to  any 
Of  this  deliverance  no  intimation  five  to  proceed  in  the  bufincfs;  but 
VaiMade,eithertothceommil&oners  here  no  intimation  was  made  to  the 
at  large,  or  to  their  convener ;  nor  commiffioners  at  large,  to  acquaint 
Vai  there  any  notice  given  of  it,  even  them  of  the  time  of  the  meeting,  nor 
Ik  the  clerk,  till  the  very  hour  of  the  was  any  notice  given  either  to  them 
■eetiog,  when  1  few  of  the  conunif-  or  to  their  convener,  of  the  applica- 
ioQcn,  in  the  fimae  intereft  with  Mr.  tioo  made  to  the  court  of  fefEon,  upon 
.ltoMni,went  into  the  court  room*  and  which  the  order  proceeded.'*  This 
.&a  fliiort  time  afeertained  his  valu-  argument  was  alfo  inforced  by  an  ob- 
l&ao  to  be  471I.  5s.  ad.  Scots,  and  fervation  to  the  following  effeA : 
awed  it  to  be  fo  entered  in  their  **  That,  to  give  validity  to  fuch  pro- 
soaks.  At  the  meeting  held  for  the  ceedings,  were  to  open  a  door  for  the 
dcftioQ  opon  the  x6th  of  the  month,  grcatefl  injuftice.  A  perfon  who  had 
1^.  Brown  claimed  to  be  inrolled ;  a  job  to  carry  through  at  the  eve  of 
iBd,  in  proof  of  his  being  poflcfled  of  an  eleAioo,  of  which  he  could  not 
k.  valuation  required  by  law,  pro-  expe^  the  approbation  of  the  com- 
bed this  recent  decree.  The  ma-  miffioners  at  large,  would  be  under 
\tKkj  of  the  freeholders,  however,  no  difficulty  of.  cffeding  his  purpofe, 
tMtd  to  inrol  him;  and  upon  his  provided  the  convener  was  his  friend; 
■tcring  a  complaint  to  the  court  of  for,  in  that  cafe,  he  needed  only  to  get 
ttoo,  their  judgment  was  endeav-  him  to  refufe  to  call  a  meeting,  and 
fUcd  to  be  fupported  chiefly  upon  then  apply  to  the  lord  ordinary  on  the 
IW  Allowing  grounds:  **  That,  al-  bills  for  authority  to  any  five  of  the 
doogli  the  court  of  fefllon  might  re-  commiffioners  to  proceed;  as,  in  that 
tiew.the  proceedings  of  the  commif-  event,  he  might  keep  the  whole  bufi- 
ftoKnof  jthe  land  tax,  yet  here  there  nefs  a  fecrec  from  every  commiffioner 
•ctcno  proceedings  to  be  reviewed;  oi  the  county,  except  thofc  in  whom 
Acmatur  that  gave  rife  to  the  bill  he  could  confide,  and  who  might  be 
«f  adfocation,  being  the  cxcrcifc  of  willing  to  concur  in  his  fchcmc." 
^office,  not  the  fentence  of  a  judge ;  Thih  reafoning  was,  however,  a;- 
^that,  even  when  there  wa»  room  tended  with  no  fuccef^.    The  objec- 
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{  5,        tiont  nude  by  the  freeholders  were  not  aUe^  that  the  coo 

ftiTKWpr  OTvrruled,  and  Mr.  Brown  wat  order-  had  done  any  wrong,  ao 

•VTT.         cd  to  be  add^  to  the  roll.    The  re-  had  precilely  followed  out 

-porter  o£  this  cafe  obferves,  **  That  pointed  out  by  the  lor^  on 

fome  of  the  judges  thought  that  an  court  repelled  the  objedic 

oppofite  party  ought  to  have  been  in  Dpc  1780,  Brown  againft 

the  field,  in  order  to  give  validity  to  Fac.  Coll.) 
the  judicial  procedure;  but  as  it  was 
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Of  Soldiers. 


'N  former  times  there  were  no  regular  armies  in  the      i  i. 
,     countryi  wars  being  carried  on  by  the  feudal  army^  £4°[.*'* 
lonly  called  the  king's  hod,  which  were  raifed  occa- 
ly  by  proclamation ;  brought  provifions  with  them  for  ^P  f^^^^ 
aia  timci  took  the  field  at  once,  and  encamped ;  and 
the  time  of  their  fervice  was  over,  difbanded,  every 
returning  to  his  own  refidence. 

T  in  the  progrefs  of  the  feudal  governmentSi  the  mili* 
ervice»  both  of  the  great  barons  and  of  their  immediate 
idants,  came  to  be  almoft  univerfally  exchanged  for  a  ^^^  ^^^^ 
ent  in  money,  which  was  employed  to  maintain  thofe  ii^S  ^"^7  i* 
lerved  in  their  (lead.     Hence,  in  procefs  of  time,  a  Europe. 
ing  army   was    introduced,    firft    in   France    in   the 
of  Charles  VII^  afterwards  in  England  in  the  reign  of 
les  II. 

NDEE  the  conftitution  of  Great  Britain,  indeed,  theo- 
ally  fpeaking,  there  is  no  (landing  army  y  for  although. 
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$  I-       in  reality^  the  army  is  not  annually  di(banded|  yet  the  tn 

KKAL.  '     confent  of  parliament  is  required  to  keep  it  in  exiftea 

it  being  cxprefsly  dated  in  the  declaration  of  rights,  ^ 

the  raifing  and  keeping  of  a  (landing  army  in  dme  of  j 

without  confent  of  parliament,  is  contrary  to  law.** 

It  is  an  indifpenfable  requifite  to  the  eftablifliment  0 
army,  that  there  fhould  be  order  and  difcipline  maiiita 
therein,  and  that  the  perfons  who  compofe  it  fhouM,  fi 
offences  in  their  military  capacity,  be  fubjed  to  a  trill 

court  martial,  that  b,  a  court  compofed  of  o0icert. 

• 

Mutiny  aa.  To  keep  the  army,  therefore,  in  order,  an  a£i  of  p 
ment  annually  pafTes  ^*  to  puniih  mutiny  and  defertion, 
for  the  better  payment  of  the  army  and  their  quarters," 

Firil  one.     firft  regular  mutiny  z&  was  pafled  in  the  reign  of  king 
Ham  ^,  for  the  endurance  only  of  Gx  months.     It  has,  I 
ever,  from  that  time,  with  the  exception  of  a  fingle  inl 
only  of  three  years  during  the  reign  of  king  William, 
anuually  renewed  by  parliament  *. 

lu  obj€(ft.  The  objeft  of  the  mutiny  a6l,  therefore,  is  to  cm 
court  invcfted  with  authority  to  try  thofe  who  are  a  pi 
(he  army,  in  all  their  different  defcriptions :  and  the  d 
of  the  trial  is  limited  to  breaches  of  military  duty,  wUc 
all  cafes  of  capital  punifhment,  are  ilri£lly  defined;  H 
in  other  cafes,  where  the  degree  of  the  offence  may  yip 
from  mar-  ccedingly,  more  is  imrufted  to  the  difcretion  of  the  O 
ti^law.  jj^^  jj^^  jurifdidion  extends  to  no  cafes  not  relating  i 
difcipline  of  the  army,  leaving  other  offences  and  qodl 
to  the  determination  of  the  ordmary  courts^.  Thus  die 
fenc  military  law  is  totally  di(lin£t  from  martial  law,  ppO 

*  Tytlcr's  Military  Law,  p.  7.  d  I^ord  Loughborough  (carii 
to  3d  April  1689.                                lyo,  apuU  Ty tier's  MUiCtryLn 

*  Tytlcr'»  Military  La>y,  p.  iii. 
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htdkil^  hfyMth  etery  fpecks  of  ofience»  committed  ^^  M-^ 
9q/ fttba  jmbo  appertauu  to  the  army,  is  uied»  and  evco  ulau  ' 
if  dpbu  UbfoEt  to  iaqiiiry>  not  by  die  civil  jadicature^ 
r^.lhe  jadicatiiffe  of  tbe  regiment  or  corp  to  which  he 

Cbb  mutiny  a&  enwowers  the  king  to  **  form  articles  of  Articles  of 
'.and  fonftitate  courts  martial,  with  power  to  try  any 
%s}tf  iiich  artickst  and  infli£k  pmialtiet  by  ientence  or 
|BMM  for  the  fiune.''  This  extoifive  power,  however,  is 
'Upd  tollie  makiag  of  articles  *<  for  the  better  government 
be  Conecs  ^"  and^  of  courfe,  can  extend  to  no  other  cafes 
ii;%h  at  are  thought  neceffiiry  for  the  rq;ttlarity  and  due 
fofition  of  the  army  *. 

iIiUTART  law,  however,  and  the  powers  and  duties  of 
ns  martial,  are  foreign  to  our  fubjed.  It  will  be  nccef- 
'i  therefore,  to  confider  only  fuch  parts  of  the  mutiny  aft 
oapofe  duties  on  the  civil  magiftrate. 

L   1/},  The  king  may  form  articles  of  war  for  better     i  ^' 

MUTIMT 

nment  of  the  forces,  and  conftitute  courts  martial  with  act 
lerio  try  any  crime  by  fuch  articles  of  war  ^  but  no  per-  -•a^tklc^ 


be  adjudged  to  fufier  any  pumfhment  extending  to 
tf  llnb  by  the  (aid  articles,  except  for  crimes  exprefled 
f^  junifliable  by  the  mutiny  a£L 

^V'Cams  is  taken  to  prevent  any  perfon  from  being  in*  — "(list- 
^  iHthout  his  deliberate  confent.  suks. 

T  is  provided,  ><  that,  when  any  perfon  (hall  be  inlifted  Within  fonr 
I  feidier  for  his  majefty's  land  fervice,  he  (hall,  within    1^ 
t  dtys,  but  not  fooner  than  twenty-four  hours,  be  carried  hours. 

^d-chief-jofticc  Loughbcroogh,  apod  Tytlcr*s  Military  Law,  p.  %s» 
Vol.  11.  Q^q 
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S  a.  bdbi^'  tike  ttikk  jufliee,  w  diief  magiftme  of  t  <o«ii 
^cT ''*^  ^^f  (not  btih^  n^  dffi^r  ^  die  irmy)^  :m4, tefatfedi 
— iNLisT-  «e 'at  fitM<tty  t6  deekreHiB  diAMtb  Aitt&  kiiftingyi' 
fadi  decldratioiii  and  returning  tUt  iliKftng>monfcf pl 
ing  2os«  for  the  charges  expended  on  him,  he  (hall  \ 
with  difcharged  in  prefence  ctf  fuch  4tiagiftrate ;  bi 
jhall  refnfe  or  Wgfe£!)  wi^in  tlr«my4btir  hnarij'^ 
fuch  money,  he  (hall  be  deemed  to  be  inlifted,  as  M 
given  7&S  a^Tcnc  ^hcff^  1>efore  fuch  juftice  6r  cliSef  m 
And,  if  tht  perion  declare,  that  lie  yoluntai^  1pli{|| 
frif)  the  jaAitcfhcdl  Tead  ovetio  ium  (or  om&JNRf 
to  him  in  his  jprefence')  fhe  {et6M'mA  £«tli  fdOiiil 
article*  i[tf  war  .aganft  mutiny  and  adfchltta^lpJr'iS 

f  (Sect.  II.)  teaeivthitSatfer^  Aai^t^ 

-     AVtVx;  >V9iMfbeVeroKcfr  or  fol--  or ftfajOdicr pMiMirtHmfM 

dIar'ihallfrefiiltte'loiifeTraltbmii«or  nuctMil  Ikali  hftioilUMftai 

diOrefpeAfurwords  agalntt  our  royal  4tAmroffiocryar»nBibQi 

pcrfon  or  znf  of  our  royal  famUy,  if  oftcfir,  or  loldier»  ivoDfe^ 

a  coAimiflSoned  officer,  ftc  flrtll  be  at  «iy  mritirtf  ^  •fcfiligil 

calhiered;  if  a  non-com mifllDned  of-  \ttie  hii  otmoil  eodeMMM4 

ficcr  or  foldirr,  he  ibaJl  fuffer  focH  th^CunetMroominriPtfctl 

tooniflnnene  u  ffaall  be  inflided  upon  of  any  muuny,  ^.  iaficadi 

•him  by  the  fcntcncc  of  a  court  mar-  doct  not  wilto«t^]«gr|ij 

JtiaL              -       V  atiGo  thereof -to  h»«Diiai 

•    O)  Any  offiar'm^Mditf  irllovftaU .  ih)W,  fliaU  k$^  fnnifktdk 

'  fleltarvehimrelfivithconttaipc«rdir-  iQ^rtial^ith  deii4i,,Wi«||j| 

]«rp6dt'toward»  the  general,  or  other  cording  to  the  nature  of  A 

eommiaDder  in  chirf  of  our  fbrcesy  or  5,  Any  officer  or  ibiGir 

IhaU  fpeak  word»  tendhig  to  hit  hurt  ftrske  his  fiipenor  offioei^tl 

^otf^iMoo&r^lkjttt'btfpuiiUbeAaiecord-  ofitr  to  &rmw,  or  ftall  jl 

iag  ro  the  nature  of  hit  offenee,  by  wcapooyor^ffin:  any 

•  the  jodgment  of  a  oo«rt  saartial.  him,  being  in  the  ext 

3,  Any  officer  or  foldier  who  fliall  ficf,  on  any  prince  whU 

feegm,  enife,:cavfc >or  join  hi  ^ny  ihall  dUbbcy  ssy  bnrM«i 

mutiny  or'ledkian,  io^the  regiment,  .hit  fuperior  office*^  fliaXft 

troQpy  or  company,  to  which  Jie  be-  or  luch  other  jiniiiftiiKB 

longs,  or  in  any  other  regiment,  troop,  cording  to  the  natnre  of  U 

or  company,  either  of  onr  land  or  be  infiided  upcm  him  bydi 

marine  forcet,  or  in  any-pacty,  poll,  of  a  conrt- 

detacfaftient,  or  guard,  on  any  pre- 
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* 

ipotf f 4befB:  aAifM  m  the  punkakr  motifiy  aft  maj  or-  ^J^mv 
IVj^oADdfadAVlifter  to  him^  Mtoaly  the  oath  of  fidelity  act 
Htoi|r# jfeibe  iwt  ai»iolci.€f  war,  hift  aUb  the  oaths  an- ^i;;;;;*^' 
^^jlfitliiiii  lairiay  »a  ^ 

IT^AuBim'u:^  dbengfter  to  certify  the  inliftment  in  the 
m  oniiemi  to/ihg  mfpcftif  e  «imiiiy  afts  i>. 

nftinjj.x-i  ■JSP?':^^  !     •  ^^  p«rii»ded  any  oOier  officor  or  Ibl- 

JU^S,  AD  cijcart  aad  (bidiarfl»    dier  to  delert  oor  fenrlcey  fliitf  laicr 

%m»i%MAp^'.  dr  ittTtee  rochpMiifliMit « iiuu  be  iOMM 

>l>CI>aiei>IH»Nifll  t^»>l^,flita  ttpoKliimbfilieicaMcv^acMrc 

> IPiiJelPr^lWPI  lifiiniJ.ilii  m»tiaL. 

B&|W^ai^  dcadv-^  ^^  <>^^  And.ihe  oath  mendooed  ia  thrlald 

■WLVm  la^fliaiH^acwirtmMtul  trtiekt«f  w«r,itnMlofrtt 

lUided.  1  fwear  to  be  true  to  our  foftrciga 

^  mif  Bilii  mmn^tiw il  officer  or  ^^  ^°g  ^^rg^t  ^d  to  fenre  bim 

iii^  lAo  flnl  wiibiinlfiw  fi booeiUy  f^idMthSoli^t  in  d«lmi  of 

■comiafidfi^gtfAttf,  Aterhim.  bi«peifaa,«rowiiMddigakr.«CMoft 

^l^—i  hbiaiiiiiii  «^  MM^utf,  or^  AUbi#<iitrmeft<>rop|>aicr«wM(<»if«ri 

««ithvih>dKhe*  and  tg.^icnre  and  obey  biy  mi^^*t 
i]K)o  being  .orjiein,  aaA  the  «rdtr«  of  ^  Ipnerala 
be^pwiiiMdaccard-  M^oAccci.iipt  over  n^by  hU^yjef- 
o^Wsafcietyac'Che  ^• 
vdMtotttMictaL  fl                do.m»kc  otthi  that  I 
»iB»lle»fl|iiiflnMwiffioacd  officer  or  am  by  trade  a              ^  and  to  the 
MvMi-lBlift  UBifelf  fa  aay  other  heft  of  my  knowledge  and  belief  was 
^mk,^Kmpt m eamfKOf, wkhout  bom  in  the pariih  of              ,intbe 
mBtMUbiffgttnm  theregtoient,  county  of               1  and  that  I  have 
mft^iumjmny,  in  which  be  Uil  00  niptorei  aor  eter  was  troabled 
■■4flftthe]mnky«f  bcingrcput-  withfttt,andanoowayidiiSU>Mby 
latMiMer  alulfoStfing  accQfding-  lamcoeftorolhcrwilet  bat  ha^the 
KAod in  cafe  aoy  officer  ihaUkaow-  perfeft  ale  of  my  Umbti  ihat-I  am 
il^f  immn  and  entertain  foch  non-  notan  apprentioey  and  that  I  do  noc 
■Miffiaaad  officflr«  or  foUier,  or  belong  to  the  militia*  or  to  any  other 
Ml  «ttt=aftir  hii  being  dafcotered  regitaient,  or  to  hit  najefty'toaTy  or 
iha»4dkrttf,  immediately  confine  marinta.    At  witneia  my  hand,  at 
la*iM  giva  ootiaa  thereof  to  the  the        day  af             one 
iifafewfaidtliekftfervedthe  the  thooland  eight  bandied 
<t  iffirar  fe  <flending  ihall  by  a  Swoni  before  aic,  at                this 
MRamicialbccafiiiercd.  dayof              iSo  . 
4i  Whatieefvr  officer  or  IbMier  Witneit  prefimt. 
bailbe  cooTided  of  hairing  advifcd  a  I  A*  &  one  of  hitauicAy!f  jof- 

Qja 
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I  *^^  If  the  perfon  be  inlifted  to  ferve  the  Eaft-India  com 
he  mud  take  the  oath  of  allegiance  prefcribed  by  39 
III,  c.  109,  inftead  of  the  oath  of  fidelity;  and^  of  c 
there  mud  be  a  fmall  alteration  in  the  certificate  ^pl 
to  that  circumdance  K     And  if  any  fuch  peifons  rdfi 

ticcs  of  the  peace  of              (or  chief  the  forcci  of  the  united  com 

magiflratc  of               ),  certify  that  mcrchanu  in  England,  tndiD| 

<::V,  aged        yean,            feet  Eaft-Indic»,  then  I  fwear  thiC 

inches  high,           compleikm,  be  true  to  the  fiUauniiedii 

cyet,  «ad  .        hair,  came  before  mc  •  ^n*i  ^^  ^^ij  obr«r«e.ii4^.« 

at             on  the        day  of  ^^'^  ordcn  and  the  onto  | 

one  thoufand  eight  hundred              ,  ^neraU  and  officers  who  (halj 

and  acknowledged  that  he  had  ^dun-  ^^Y  ^  ©^^  »«• 

tarilyinliftedtofenrehUm^eftykiDg  Tkt  certificate  in  riMb4M 

Ceo.  Ill,  in  the  regiment  of              ,  follows:                            ''it 

commanded  by               ,  and  that  he  I                one  of  his  majefl 

now  freely  confents  unto  the  fame,  tices  of  the  peace              cext 

And!  fkrdier  certify,  that  io  my  pre-  aged        yean^ '      M 

lence  the  fecoad  and  fixth  fedkions  (or  inches  high,    -  -      runipkriii 

fuch  articles  thereof  as  the  pCrtkular  qrcs,  and            hair«  caaarkH 

mutiny  ad  may  prefcritfe)  againft  at               on  the        daf  of 

mutiny  and  defertion,  were  read  o^rer  one  thoufand  eight  ftondrcd  , 

to  fa(m ;  and  that  he  took  the  oath  of  and  acknowledged  that  hiVA 

fidelity  meDtioiicd  in  laid  articles  of  uriJy  inltftpd  himfelf'  for  die 

war,  and  alfp  the  oath  above  £et  forth,  of  .  .       .to  ienre  eittari^ 

i  Oath  of  aUegiance,  39  Gep.  Ill,  jefty*s  army,  or  in  the  fona 

c.  109.  Ealt-lndia  company,  accdnllB 

I  Av&  iolxfted  to  ierve  either  in  majdfty  ftaU  think  fit  t^  Ml 

hismajefty*s  troops,  or  in  the  forces  adheres  tiNmatci.    And  hiM 

of  the  £aft  India  company,  according  tify,  (hat  in  my  preience  the 

as  his  majefty  (hall  think  fit,  do  fwcar  and  fixth  fedioos  pf  the,  kC 

chat  I  will  bear  true  allegiance  to  his  war  againft  mutiny  and  iam 

majefty  king  Geo.IIJ.  and  that  1  will,  fuch  articles  of  thefe  ieAioiii 

as  in  my  duiy  bound,  defend  him,  hi?  particular  mutiny  a^  jD^^ 

perfon,  crown  and  dignity,  againft  all  were  read  over  to  him;  UmiJ 

his  enemies ;  and  that  as  long  ai  I  the  oath  of  allegimice  janfp^ 

tfball  remain  in  hik  niajcfty's  fervice,  39  Gca  III,  c  109,  to  Ixtan 

I  will  duly  obicrve  ami  obey  hh  ma-  of  rhe  oath  of  fid^Ijcy  ncM 

■jefty's  orders,  and  the  orders  of  the  fa^d  articles  of  war,  and  alfMJ 

generals  and  officers  fct  over  me  by  above  fee  forth,  and  that  ^f 

his  maj'.fty  ■,  aud,  iliat  if  his  majclly  the  fum  of               on  beiiif  il 
Jkall  plcale  to  appoint  me  to  ferve  in 
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itifcc  fiid  oath  of  alleriancc  or  fidelity  rcfpcflivcly,  the      i  ^ 
(far  from  whom  he  received  the  money  may  detain  him^cr 
Hilt  take  it.   Every  military  officer  afting  contrary  hereto,  — ii""»t- 
roSendnig  herein,  (hall  incur  the  like  penalty  and  forfeiture 
\  u  by  this  aft  inflified  for  making  a  falfe  mufter,  to  be 
ioorered  as  any  penalties  by  this  ad  are  recoverable. 

m 

But  if  any  perfon  fliall  receive  the  inlifting  money  from  Jj;^"^J!^|J 
qrafficCTy  knowing  it  to  be  fych,  and  ihall  abfcond,  of  re-  money  and 
fel*:go  before  fuch  juftice  or  chief  magiftrate,  in  order  to  »Wconding. 
H^  his  aflent  or  diflentj  as  aforefaid,  fuch  perfon  (hall  be 
coned  to  be  inlided,  and  may  be  proceeded  againft  as  if  he 
ri  t^n  the  oath  dire&ed  to  be  taken  by  the  articles  of  wacp 
efoie  the  faid  juftice  or  chief  magiftrate* 


:'.|  f  yi:     • 


^Tiysis  decided  in  the  court  of  feflion»  that  the  tweolyrfour  Declfion  of 
Dongivcn^  by  the  73d  fedlion  of  the  mutiny  aft,  to  per-^  kmln!  ^ 
miisAHteit  for  the  purpofe  of  declaring  their  aflfentor  diC- 
nt  to  fhlifting,  runs^  not  from  the  period  of  their  inlift. 
DH^  hut  from  the  time  of  their  being  called  before  a  ma* 
Ime-in  order  lobe  attefted;  and  alfo,  that  the  (hilfin^, 
^%lKct  nibney;  given  by  the  ferjeant  as  the  fymbol  of  in- 
fnen]^  being  part  of  the  charges  laid  out  in  inlifting,  is  in- 
M^ia  the  ace*  of  fmart  money,  paid  when  the  party  in- 
id««looiifes  his  diflent  to  fueh  inlifting  ^. 


OJ-.L 


$aA  J9I7  2778,  Low  «£.  Drum-  or  agreed  to  be  paid  them  :  Find^ 

id!    IIm  interlocutor  wai  at  fol-  that  the  only  attempt  to  bring  them 

IS  before  a  magiHrate,  in  order  to  be  at- 

^ifOH  it  pored,  that  the  three  tefted,  wai  by  a  petition,  prcfented  to 

lUdESri  were  inlifted   by  Mac*  the  jafticet  of  the  peace  upon  the 

jdif^t)^'  terwt  in  the  charger 's  com-  19th  day  of  January,  praying  warrant 

fjiit  the'  Athol  regiment,  upon  to  bring  them  before  the  jufticen  for 

figK^of  the  a6th  of  January  lail,  examination,  which  was  ferved  upon 

ne  lymBol  of  a  Shilling  given  the  fufpenders  that  evening!    And, 

iifll  tfie  king*!  name,  but  that  no  find  it  proved,  that,  upon  the  day  foU 

ftiDg  money,  or  bounty,  was  paid?  lowing,  and  within  kfs  than  twenty- 

<l51 
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{ «-  Evert  commiflary  or  moftcr^^mafterj  vpoii  atiT  nn 

^CT  ^  made,  fliall  giTc  convenient  notice  to  the  mayor^  101 

--MU8TIR.  chief  magiftrate,  or  officer  of  the  place  wlieit^fbU 

quartered^  who  fliall  be  prefent  at  every  foch  mtiilR 

give  his  utmoft  affiftance  for  the  diffctfvi^  of  anyfiH 

'ter ;  and  the  commifliury,  &c.  negle^ng  to  give  fudk* 

Muftcr-      or  refufing  the  affiftance  of  fuch  mayor,  or  other  offia 

giTe  notice  forfeit  5ol.  and  his  office.    No  mufter-roU  fliall  be  a! 

9^^^^^^  unlefs  figncd  by  fuch  mayors  &c.  -,  but,  if  fuch  tbi 

officer,  fliall  not  attend,  or  refufe  to  figtl  fbch  mifl 

One  juaice.  without  gtving  Kiifficient  reafon  for  his  refu&l j  AeA  A 

miflary  may  proceed  to  mufter,  without  incuttinf  i 

alty  ^  and  the  mufterrroll  fliall  be  allowed,  thou|^  m 

ed  as  aforefaid,  providedi  that  oad)  be  made  before' i 

within  forty-eight  hours  after  fudi  mufter ;  iiiii 

mufter-roll  fliall  be  then  produced  and  examined  by  1 

jufticc;^  who  fliall  fign  the  fame,  if  there  fliall  appear  1 

'  -i-fl 

'  ■  ■      •  *  . 

?alfc  1^  .  II?  any  perfpia  fliall  be  falfclj^  muftered,  or  bflW- 
tcrs,  penal*  f^f^ij^  jjc  muftcrcd;  on  ^robf  thereof,  b^  dafll' 
witneflfes,  before  the  next  juftice,  and  on  cenlfieM^ 
•  under  the  hand,  of  the  commiflary,  pr  chief  magift 
afo^efaid,  he  fliali  bq  committed  to  the  houfe  of  tii 
for  ten  days;  and. if  any  perfon  (halt  witttnglffi 
Jhorfe  tQ  be,  muftered,  flxalt  be  forfeited  to  the  ififioM 
belong  to  the  person  fo  lending,  pfhendib  the  oiKk 

I. 

Unx  hoqrft  ^ftee  fuch  feprice,  they  giren  bj  the  ftrfesat  ai'4 

uppearedyindjndicianfdcclired  their  ,  of  inlifliAgr,  Wiik  pilDperif|i 

diflent  to  the  inliHingt  tnd  coolignedy  charves  laid  oat  ^olr  tt 

each  of  thcqi,  in  the  hands  of  the  (herefpre,  find,  that'  tUy' 

,  clerk,  aoi.  for  the  charges  laid  put  obliged  to  oobfigo  iUft^W 

upon  them;  and  4Dds4^t,vpon  fuch  ind'  abdve  the  soci  Hbl 

declaration   and  confignment,   they  fonsof  foijpet^fiofl^iaBdfA" 

were  entitled  to  be  difcharged  under  CoIL 
the  (Utntet  Find,  that  the  ihilliog, 
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vftk  aoL.to  the  ififor)»icr»  on  <Nith  by  two  witnefles,  before     { 2. 
lenest  jufticie,  by  diftrefs}  and^  if  the  offender  (hall  have  ^"^T'"' 
t  fafficient  diftrefs^  or  (hall  not  pay  the  penalty  within  four  — mustcx. 
ft  after  fanvi^lioa^  he  (hall  be  fent  to  the  common  gaol, 
idoBt  baS  oTi  matnpriset  for  three  months,  or  be  publicly 
iffcdf  Jtt  the  difcr^tion  of  the  juftice :  the  informer,  if  a 
flkr^  Audi  be  difcharged  if  he  demand  it. 

Tmooami&rjf  or  mu(Ur-ma(ler,  (hall  niakeoath,(fov_^ 
iicfaii^.fce  ikaJli  be  t^kcn).  before  the  major  or  diict  ina- 
fannt  attopdii^  ^e  mullcr,  if  fudi  ni^yor  or  cluef  magif* 
jHfJicii.jttftiGeof  ihft  peace^  or^  otherwife,  before  a  juf- 
JB  V .  Xhis  oath .  the  convmifiary^  S^.  (hall  infert  and 
UcrSiep.'  w  the  badk  pf  the  muiter-rotl  tQnfn;iitced  by 
m^iftm  ijbe  office  of  :(he  coi)amiflary«-generaI  of  the.mu^- 


i  •  f 


■  •  ■  '     ."  ■  ■■■■.■ 

The  punifhment  of  giving  falfe  certHicatas,  to  excdfe;^ny 
dier  from  mnxfter,  or  other  fer? ice  }  of  officers  makings  falfe 
H^kctf  andof  commiflariet  or  muiteri^malters  wittin|rly  al- 
|iag  or.  figiiing  m^^er-roUs  containif^g'falfe-muft^j^y  faU  -. 
dcr.  the  jiisi£di£lioa  of  coiirts-martial. 

V}^UM.x  mutiiff  a£t  cqnts^ins  a  claufe,  declaripg^  that  offi«  ciaufe 
Riband  (bUiora  are  to  be  quartered  in  Scotland,  and  car-  ^^^'^[^^^^ 
get  for  the  fenrice  of  the  troops  quartered  or  marching, 
jvided  and  paid  at  the  rates  and  in  fuch  mariner  as  by  the 

Jj^  tb^  ton  jbUowiDg :  being  abfent  from  the  tnufter*  by  rea- 

f  J.  4,  ^do  fwfar,  that  I  law,  at  fon  ofbcinj;  empfoytd  00  (bnw  mher 

\ffg^  tflms^kipf^  the  within  mufter,  dulj  of^the  regimenf,  'of  by  being 

l^ii^pr  (i^ie^^  arebornei  ami  ficlr,  in  prifon,  on  fhrlooj^h,  or  st 

Sjytfy^."^  ll^.  np&er-^olly  for  grafi,  or  by  a  tlgnfedleaVe  from  the 

^jpico  pr  hor|cS|  a  ligned  cerci-  colonel  oi^  ffeltf  ofilcer,  or  officer  rom- 

Kc,  or  certificates,  are  indor(ed  on  manding  tlie  fcginient,  troop,  or  com- 

:  back  of  the  roll,  certifying  their  pony.**' 

Qj,4 


6o8  Public  Polity.  BbtlcVi 

{ 9-       laws  there  ki  force  at  the  time  of  the  UfttOii«  Of^thftb  km 
ACT  ^"^  ^^  fpeak  afterwavds^.  n  ■- 

—CAR-  With  regard  to  the  exemptions  from  tdlMvly  mcaolU 

KiAocs.     i^  allowed  to  the  horfes  of  officers  and  foldiars.iifKm^Buvk 

or  duty,  and  for  carriages  attending  them,  it  is  enadedt  :l7 

28  Geo.  Ill,  18  Geo.  Ill,  c.  63,  that  no  toll  or  duty  (hall  be  demanded cc 

^  £^A'      ^^^^^9  by  virtue  of  any  a&  of  parliament  made  or  to  be  mide, 

horfei  and  for  repairing  any  public  roads,  in  refpeA  of  anf  hoirfeifcctoig- 

^fficerrand  ^  to  officer*  or  fdkUcTs  upon  march,  or  upon  dtttfj$  or^^ 

foldkii.      any  horfes,  cattle,  ot  carriages,  employed  in. caaf9Pg4ie 

arms  er  baggage  of  officers  and  foldiers,  or/m  gj|i»fiw({|gf 

officers  or  foldiers  who  are  fick,  wounded,  or  dif4>kd,i.  vi 

no  carriages  dius  employed  are  fubjeA  4i^  be  wogb^|ll,|if 

engine^  nor  is  he  owi^er  or  drivev  liable  to.  smfTfefHiltj^ir 

forfeiture  for  carrying  any  greater  weigbt  thaa  is-  ^Xw^ 

by  law  to  be  conveyed  in  foch  carruge*         .       ,•.:;.;) 

'  •      ■  ■       *         '  •         ,  •     f    rf  .         I     1  ■••-,.■■.•  f  f      .  1  ■•■.f  I  ■■         l|  • 

1 

And  where  any  troops,  or  pai^ljes  upoo.commmii  ^ 
Paflingfcr-  occa&on,  in  their. mai>cb,  U>  pafe  MflMar  ferries^ iwSiXHM 
Scotland,  the  comosanding^^^fficesmay  etcher  f>aft  -over^withthEi^fMf 
as  paflcngers,  or  hire  the  ferry  boat  entke  to  tumf«lfiaq4(iMi 
party,  debarring  others  for  that  time,  in  his  option |,aiid»<( 
be  dioofe  to  take.paflage  for  himfetf  and^party^  as  paflcagcn, 
he  is  to  pay  for  himfelf  and  each  p^r£Ni  under  his-commB' 

'  '■  •  ■■••...■         ;.  i«  ..'  • 

^  Connefted  with  the  fubjeA  of  tefted  copy  of  fochaffidatktobeiie> 

hilletiog,  is  the  examination  of  fol-  livered  to  the  commaBdiogofficerit^ 

dicrt,  having  wives  or  children,  with  be  produced  when  rcquire4;  wHidi 

regard  to  their  fettlements.    By  thit  attefted  copy  fliatf  be  it  ii^/^^^ 

ad,  if  any  non-commiffioned  officer,  mitted  in  evidence,  as  to  fodi  ftttl^ 

or  ibldier»   (hall  have  cither  wife,  ment,  before  any  juftiees,  or  at  i>T 

child,  or  children,  two  juftices  may  fefllons;  aadif  bebefumifiOB«di|iiii 

fummon  him  where  he  it  quartered,  he  (ball  not  ie  obliged  to  uke«|f4? 

to  make  oath  of  the  place  of  his  laft  oath  as  to  hia  lettlemciit,  b«t  p4 

legal  fettlemeot,  who  ihall  obey  foch  leave  a  copy  o£  the  fonoer  if  lefwf* 

fummons,  and  make  oath  according-  ed. 
ly ;  and  the  juftices  (hall  give  an  at- 
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nif  iait  ther  ordbiairjr  tate  payable  by  fingle  perfons  at'  tiny     { t. ' 
iicb  ferry;  and  if  he  hire  the  ferfy  boat  for  himfelf  and  ^ct'   - 
arty,  he  is  to  pay  only  half  of  the  ordinary  rate.     Where  — ctmit . 
^tKt  VMr  Vej^lav  fcfries,  officers  with,  or  withbiit  parties^ 
H't^'bgtM'for  bbat^  at  the  fame  rates  as  others  ih  Ifke 


•  f .  I 


With  pefpeft  to  foldiers  being  gufky  of  crimes",  it  is 
lOMf  ihat  if'^ny  6ffic^r  or  foldier  ttriW  be  accufed  of  any 
phftl' crime,  or  of  any  violence  or  offimce  agtinft  the  per- 
l,3«ftlft^^r  pit^pertyy  of  any  of  the  Ung*i  fiibje£b,  iirhieh 
(nMWi Jbte  by  thr  tno^i^  laws  of  the  land,  the  eommstod- 
l  offiddr  Diall  ufe  his  utmoft  endeavour  to  deliver  over  fuch 
^lifeA'pMbfi  to  tbe^diil  ihagiftrate  ^^  and  fliall  atfo  be  aid- 
f  liftd  !iffifting*toihe^ofBcers  of  juftiee  itf  the'  feizing  ^nd 
[Mdiending^i^f  fdch  tiffender,  in  order  to  bring  him  to  trial, 
any  fuch  commanding  officer  ih«lll  wilfully  negleA  or  re- 
fe,  upon  application  made  to  him  for  that  purpofe,  to  de. 
t^  d^rtfi^^My  fuch'ticCirfW  p^rfon  'f6  iM  cM\  magiffrate, 
A^  fii^th'  bffiter fb  '<MbAding,  a^d  "Mh^  is  thet^-of  oynviaed 
fiW-My  twi^tM-  thorc  jnfticrs  of  peace  for  the  county  T'^o  juf- 
i^the'ftta  ii  eoihtoitte?d,  by  the^  oaths  of  two  credible^'"*' 
lliefles^  (hall  be,  ipfofaBo^  cafhiered  and  difnbled  $  provid- 
:^e  conviAioh  be  affirmed  at  the  next  quarter  feffions. 
Id  a  certificate  thereof  be  tranfmirted  to  the  judge  advocate, 
ho  fliall  certify  the  fame  to  the  next  court  martial^. 

As  to  debts  that  may  be  incurred  by  foldiers,  it  is  ena£t.  Debts  due 
l».that  no  pcffon  inlifted,  or  entered  as  a  volunteer,  either  ^  ^ 

*  The  trhil  of  offences  by  a  court  head,  that  noperfon  orperfon^  bein^r 

Mtis^  '^iHiich  the  lung  may  for  this  acquitted  or  conviAed  of  any  capital 

'^^^iXt  appoint,  by  the  articlei  of  crimes,  violences,  or  ofTenoet,  by  the 

■r,  dbct  not  exempt  the  offenders  civil  magiffnite,  ihaU  be  liable  to  be 

om  the  ordinary  procefs  of  law.  puniihed  by  a  court  martial  lor  the 

^  And  it  is  alfo  enaded,  on  this  £une,  othcrwifc  than  by  cafliiering. 
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1^  •.  m  the  lungdom  o£  Great  Britain  or.  Irclaiod^  or  anj  of  hk 
majcfty's  foreign  domia^M»»  fiiall  be  liable  to  be  taJken  out 
of  the  fervice  by  any  procefs  or  execution,  other  than  for 
fome  crimiiud  matter^  unlefg.  Sot  a  real  .debt,  or  otba  juft 
WttTe  of  adion,  and  unleia  a6UaYit  bq  q^ade  before  a  judp 
of  the  court,  out  of  which  fuch  proceib  (ball  iflue,  that  tbe 
^r^inal  fum  juftly  due  to  the  plaintiff  from  the  defendant, 
amounts  to  aol*  at  die  leaft»-  over  and  above- all  cofta  oi  faiti 
a  memorandum  of  nrfiich  oath  (hall  bb  indorled  on  the  po- 
ccia  or  writ  ^  for  which  inemoranduQ[i  or  oath  no  £ee  ii  to 
•W  takeo;  and  if  any  pcr(on  (b  inlifted  (hall  be  otfamte 
arreficdy  the  judge  may  daicharge  him^and  awairi  caib. 

B0T  that  honeft  crc4itor8  may  not  be  prevented  finqp  le- 
csnrcring  their  juft  deblB»  and,  inftead  of  an  aarefti  vhich 
may  at  once  hoft  the  fervicct  and  occafion  great  tstfOa 
]ind  delay  to  themfelves^  may  be  enabled  to  ptoceed  Jui  i 
^fStorechq^  and  c»|^  methqd^  .it  ia  prpvidedir  that  the  pfajn* 
tiff  may,  on  nocioe  given  in  wutiagiof 'thccattfe  oCattmlo 
laA  volunteer,  or  kft  «t  his  iafls*  place  of  tefiJknpfe  kfae 
jffiUiUng,  file  a  common  appearance,  in  an  affion  to^,biii|ij^ 
lor  any  debt,  (b  aa  tA  en^  fuch.  plajintitf  to  yijawtdiiJiW'" 
to  judgment  and  outlawry j  and  to  have  execution,  odNTlha 
agatnft  the  body  of  him  fo  voluntarily  lifted>.        ' '  'y\^ 

.:.-.■  •  .:■■■.■.  ?.;:;  ffi  iJt 

.  UMDi&thitbeadsPr.Burn^inoneiMUtionoflwwQil^al^i^ 

cd,  that  he  thought  a  foldier  could  nor  be  appreheadad'kf  a 

/juftice- warrant  fot  begetting  a  baftard  child,'  and  cbn^M^ 

'.  hf  fuch  juftke  to  gaol  for  want  of  furety  ta  miam^^ 

pari(b,  or  abide  tb^  order  of  maintenance  by  the  jntfflti. 


P  The  court  of  Uog't  bench  hb-  Jsftice  DcniHbn  fdwUJBl^  %  * 

vaanimottflf  decided,  that  a  TeijeaBt  ferjeaut  it  a  fbldkr  widk  j|)jdiii^>* 

as  weD  ai  a  dromsAer  or  private  fol.  a  dnunmcr  ia  a  laldier  wiiK  a  ^pPBi 
4iar»  Wat  prhnieged  ironi  arre(b|  Mr. 


CklS.  S0L1>IBR»«  6» 

Sace  that  time,  however,  the  contrary  has  beieil  ifefentiiaed     f  s.>' 


bf  fme  deciGons  of  the  Englift  courts  <i. 

Upon  notice  from  the  clerk  of  Ae  ci6wn  to  die  fiecfttary 
Mint,  dl  any  writ  made  oat  for  the  deQion  of  m  membtfT 
to  fenre  in  parliament,  he  fltall  fend  orders  for  removing  £M^ 

•  li  tbe  ode  Rj  ▼.  Archer,  H.  aS,    dMOige  nude  Iqr  A.  Itm  «F  Eafeoa^lSv 
^.Ul.    The  toSGoa  in  WorceOer.    gettiog  hfir  with.diilda  which  child 
Un  hsTifig  adjadged  the  defender,  a    yn%  likely  to  become  a  baftard,  for 
bidter  in  afioal  fer^ce,  to  be  the  re-    rtffufing  to  gvwt'Ttctaitf  to  hidemnify 
SKlftffaer  of  abftfttrd  child,  order-    the  pviir  «f  Batoa,  add  fir  MMflg 
ihiB«p«f  iife6d«awedk»C»lDag    togivt  »neognisanco  to  appMJift 
«  the  child  ihonld  be  chargeable,    the  next  feffions,  and  to  abide  fnch 
\t  the  next  (effioni,  the  (bldier  was    order  at  IhoaM  be  made  in  poriiiance 
watikM  t6  the  bndeWell  for  dif-    of  x8  Ells.  c.  $.    At  tHe  feffidoi,  he 
MfBig  the  ofder,'till  lie  *oaU  find    was  otdered  »  bs  coftCimed  in  «tf- 
pllyT  l^rttki  lor  .«be^peff<|lQl4nce    tody  tiUh«  gpve  fuch  (ccority .  Bowai 
if  it. .  A  rule  had  been  obuiaed  to    was  a.  private  (bldier  without  any 
tew  cauie  why  the  order  of  the  tcC-    property  except  hi*  pay  and  foBlill- 
lUi  by'Whkh  tKe  defeftiiiiit  wis    cnceit'atbli&er:  A.li^#ttshfoa|flit 
MoafiMed'ibr  diCbbeyhig'  |h«*»rdQr    to  bedi    Ldtd  Kmyaa  deMtved  te 
i£.faiftafdT  ftould  not  b«  Sni  afide .   .opiMOS^  the  court  as  ioUowa :  The 
Kcanfe  the  defendant  being  a  fUdier    cafe  Kine  «.  Archer  was  decided  on 
•  dmiai  JtrmHt  was  protefied  from    grounds  pei'fe(IIy  fatUnAory  tA  file. 
liM|>«tHltt«t,  |br  thiit  cwtie  Mder    There  catt  be  n<>  doubt  that  incMki- 
t^  flMNJIliy  «Ai '  The  jodgci  were    nenra  ir  a  crtine«.  and  ic  hat  alwftys 
cksTp  that  the  cafejdid  not  fall  under    be^  coolidered  at  fuch  in  the  ccde- 
theprovifionsof  the  mutiny  a  £^;  that    fiallical  courts.    Now  this  daufe  of 
d|e  aft  had  in  view  only  the  prevent-    the  itaotiny  ad  is  clearly  confined  to 
il|L4ltftllft  M  dviUAlMls,  and  that  it    civil  adHom.  A  penAl  edHon  n  lb  br 
jtfa.-^jffeteiavH'to  ci^es«  «pr  any    copfidered  aa  a  civil  adtioa,  ite  a 
du|Q|g  of  4  crimimtl  native ;   and*    quaker  «nay  be  ciamincd  <m  hit.  af- 
Qer^Bre,that  the  cafe  of  a  foldier  tak-    firmation  as  a  witnefs  on  the  trial  of 
x&Mjfht  AfU>e7bi^  an  ordi^r  of  the    it.  It  it  arivil  adSofl,  thodgfi  arlkiig 
!|liditt9,iMdioiiot#ithteth«ftatote;    iMia  a  pstel  ftatlite.'   But  tliia  pro- 
lich  diibbcdience  being  fo  far  crimi-    ceediog  cannot  be  cooiidered  in  the 
BfJ,  ChajLio  ahnoft  every  indance,  the    nature  of  a. civil  a^oiu    It  it  altoge- 
nrC/dilob'eyu)g,may  be  indited  for    ther  a  criminal  proceli;  and,  there. 
It.' "  Allot  in  the  caie  jKing  v.  dowen,    fore,  I  am  clearly  of  opinion  that  the 
li*33»  ^^^'  ^y  ^^^  defendant  W.    order  of  the  juilicet  vk  right.    Qider 
BoweD  wat  committed  to  the  houfe    of  the  juilices  coftSmied.  Dumf.  and 
«f  corxcdion   of  Aylcibury,    on  a    £af(.  5,  v.  156. 


MV 


ACT 
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)  %•  diers  two  miles  or  more  from  the  place  of  elodiM»  at  leaA 
uTt '"'  one  day  before  the  eledmii  and  to  con^ue  at  kaft  onedaf 
after  the  poU  taken.  It  is  provided,  at  the  fame  time,  dot 
this  fliall  not  extend  to  Weftminfter,  lor  other  phce  *a(  jok 
dence  of  the  royal  family^  or  to  fortified' jriaceiy  or  tvony 
officer  or  foldier.  having  a  right  to.Toteatixidi 


-rPAT-  On^the  head  of  payonent  -  for  f iHtiifhinga,  it  ttfcmfiei^ 

"coo»T8.  that  every  officer  to  whom  it'hclongs  to.  rcceirei  orwiiatioli: 
adiually  receive  thepi^yOTtfubfiftiag  mj^ey,  lhaU:hnaMfatoH 
ly^'Upoa  receipt  ther^ep^.^vepiiblits  notice i to  albporliMl) 
keeping  irnis  or  othet  .plitoes^  mrbero  foldisra  ^nt  i|liilieid^i 
tqrepair  to  their  quai:ter$  at  the  timeaappnhtsd  fbi^thcdi^' 
trii^Htio^  qi  the.pay^  \iiihich A^jtotbftt|ndib;fiawida]^ 
fartheft  after  raqeipt  |<  ^mi'A^^^ttiii  imiktepcntraad^iodiait 
{hall  be  firft  paid  before  any  part  of  the  pay  be  diftribnted 
to  the  ^o&i^fu  i>r  foMiiers,  protided  focb  a^;ao>uma;tanpd  »fti 
for  ;^  coavs4ffipi|t49AcisKiO&ihoriie  ^undiar  ^yiogtib  •f:ati^^ 
tain,  for  diet  and  (mall  beer,  28.  a  daf  ^Kirifviti«omMita>^ 
officer  of  dragoons,  under  the  degree  of  a  captain^  is. ;  nor 
for  a  cou|uniflion.o^iQer.of  £(>ot^faBiimi'tbe-jdbgfea«C7a^ 
tain,,i8^^  and  for  baiy^mdArair  to  eachhoiff  belMgiy^^ 
fuch.  oQicerai  6d.  |)  ner?for>ono  light^lMNiitmaifndW^^ 
fmall  beer,  and^hay  aud^ftraw  lor'hiE  ho&ft,  la*^'  norfsiiiiV: 
dragoon's. dji^t  and  fffiall.ljieer,  and: hay  and  ftiaw^^MliiE''^ 
horiic,  <s»  ^  noar  fpr  one  foot^feidicr?«idte|,  ^d,,  i  AnAiHtip^ 
officer  (ball  not  give  fuohnotice,  or  AiaM  notdrnmedonlflP^ 
on  fuch  accompt  being  prodvced^  paf  the  £ime,  theiifiipiivi) 
complaint,  and  oath  by  two  wttneflea^  at  the  neat 
feffionst  the  paymafter,  upon  certificate  of •  thet  j 
fuch  feffions  of  the  fum  due,  and  tb  whom^  ttut^^paj^^ 
fame  out  of  fuch  officer^s  arrears,  on  pain  of  ibcfinrihlfiB^ 
office,  and  difability;   but,  if  no  arrears  be  .duey^tefl^ 
mafter  is  to  dedu£):  the  fums  to  be  paid,  purfuant  to  the  cer- 
tificate of  the  juftices,  out  of  the  next  pay  of  the  regiment) 
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h  oSeer  fliall,  for  fach  hiff  oflfence,  or  for  neglecting     i  ^ 
fueh  notice^  be»  ^/ifo^  cafiiiered.    And,  if  it  (hal^  ^cr 
diat  the  fobfiftence  money  due  to  any  officer  or  fol-  — 'at- 
n,  bf -any  accident,'  not  be  paid,  or  that  fuch  officer  accounts. 
nrfluill^'negled  to  pay  the  fame;  or,  «rhere  hdrfe'sltta 
vnpMk  tbcir  mareh^  fo^  that  no  pttftni  fnbfiftende 
ran  be  remitted  to  them,  &c.  in  fuch  cafe,  erery  of- 
fore  his  departure  out  of  quarter!,  muft  make  up  the 
irwith  «Tcry  perfiiit  with  whom  Aich  Ibldim  (hail 
Msrdd^'^and  fign  a  certificate  thereof,  and  git^  the 
F  the  party  to  ^dibm  fuch  mttn^  Is  due,  with*  the 
F.tfae  ragimeiiiv  tftK>p,^r  ootitpanyj  to  ^Mdi  hK  (Kbt! 
thattiasiaiM>ma]pbe'tranfmittttl  to  thtt^paymaftcnri 
ttr  jmnediaicly  viake  payiifdiif  thefeoff^^ukder  pM,' 
drendiredn^rof  iMi^paymtwtof  garters*-    '   *  > 'i^ ' 

fBKlymuCiiiyaQsicoinltainia  clivfaregardingAffieiMDcftroyiD^; 
:t»  drOntyinlr  giffici  wifich'*  hat  iieea'  altdUly  tneiw  <^^' 
nM9tfi«ripfaiceN<-^  t    '^    ::o  ^  i  ».  m  •  !i»  ••••■■ 

riaxjMj^keadjboMn^ghtf,  w*titiring^merii''fl^  take 
fNsfeii  icafonaMy  fufpe^d  to  tee  a  ddierter,  and 
ilkbcifuer  jofticd  itt  oriiear  the  place  |aod*^if^  upon  One  juftkr. 
boiv  luch.ftifeaed'peTfoi'ihiUI  btf  fimnd/%  his 
ki,>«aadi  df  ^ntwitnefe,  or  knowledge^  fiieh  jcrftftnf, 
Mfintor,  ake.joOioefludKfofthwith  caufe^  him  to  bt 
I'lto  the  coNmty-gaol,  or  houfe  of  trdntdtoh,  ahtf 
nfiolh  an^Uccoum  theretrf^to'the  fectKtitry  at  war, 
»ayhe  proceeded  againft  according  to  laW;  and't)ie 
Bifacbi^o^  or  ^houfe  of  corredHMj  fhafl  rt^re' the 
^bbM»  of -(«di  deftrter  for  hid  tnaihtcMranife,  While 
beifa'Guftody ;  bat  (hall  not  be'  ehtifTed-  to  aity  fee 
i^^rilbmneikt.  '.^.i; 


6i4  Public  Bai.f  tt.  SoHiy. 

i^      '     To  encovragr  any  peEfaa  to  fovie  debttqc^  4r  1^ 
ACT  ap|>rdi€tiiting  and  feciuriagp  cr  .caufing  to  be  m\ 


m^nuzK'  hqJ  fcdiredi  any  deferter  or  ictencn^  is  dedarod^n^UUio 
4Ke  reward  of  stoa.  to  be  paid  him  bf  the  coHafitm^i^ 
Reward  for  leftora  of -the  landi-Ux  money  of  ihe  paiafli  ^riiere  thtdcJnUr 
Sn^m.'  ^  «ppi«hended,  «nd  for  wjiicb  the  juftict  is  to  iflbe U» itt- 
en-  rant  to  fuch  colkftor. 

f  BASONS  harbouriagy.GQQGialingi  or  ^ffiftjng^  ^y^kfiMtri 
arse  to  forfeit  5I.  s  aod  thofe  whp  ihallf  llD0!ring)fit'lH||:4r 
veccitre  irom  any  foldier,  or  deffffter,  any  nvfos,  clptfcni  fiv- 
nicvre,  Ac.  beloogiag  to  ^  lung^  ov  obaagQ  4i^  caisffr 
•AoEeof^  fliatt  alfo  Ibrfoit  ^  ^  ondt  oo  QOQ.n£kiqi»  4f  4(B 
^^''^^oath  of  ooe  ^Mb,  bofefe  o«e  |uikice»  ihe^iwi  |mlibi 
ow  wit-  ^^''  '^  '^^^  by-diftnifc;  -oae  moiety  of  iMbrrtuwilipl) 
be  paid  to  the  informer,  and  the  other  to  theoffiecno^iom 
fueh  foldiar  or  .ci^fertor  did -belong:  Asd^iili  iiii|  ffrfMufn 
tranfgreffiiig  as  abovey  itaU  sot  have  iofflrienr^  Arithcoit» 
trefs,  or  (hall  not  pay  the  penalty  in  JJaMn  day  irfim .  nipr 
tion^  the  juftice  may  commit  him  to-  tho4.6oiimMa.gaQliiDr 
three  monthsi  or  catlfe  him  to  be  piililiili|  whi|ifi  ^nli.r- 

,    1';'.'    *■■    .         .;..]](    i'h:r,i\ 

No  officeri  however,  maty  ibreak  opmi  tay-lMiftjiilfHiEk 
lor  defertorsfwitfaout  warraiit  from  .z  ju&ks  of ^^cpmibi  wi 
iriioetcr,  «riidiottt  wasw^t  irom  .ape  or  msrn  Jttltioi%  M^ 
bly  enters  the  dwelling  hon&»  .or  out  honfesi  .dtatippii^ 
whatfoever,  under  pretence  of  fearching  flor  defiiJWj  * 
vpon  due  proof  iheraof^ito  CocfieittfaBituii  of  aoL  1 


•*■•■.  U.  \       ,*■      ■  Ttl   '■ 


BT.th0;ia  1  Geo.  I,  ft« «,  c.  47*  *^  <•  ernkdyMJ^^itelPr 
peifon  or  perfons  whatfoefei^  who  fhal)»i^UreiUp4iriiMiii^ 
ly,  perfuade  or  procure  any  (bldiar^  or  fiddiersy  ip4fet]fB0ipB 
of  his  majefty,  or  of  his  heirs  and  fiiccefiecsy.  fo  MiSKl^il^ 
perfon  or  pcrfbn^^lb.Qfifendihg,  and  behig  thereof  UmUti 
conviAedy  (ball  forfeit  the  fum  of  40!.    The  aMpf  ^BiM 


■ 

die  fcmMfei  cmiBted  for  ofiences  agutift  tUs  ftttute  f  itt 
/|^  to^  fiied'for  in  any  of  the  courts  at  Wcftminfter^  H!^**^ 
(^[^and^  For  the  Eke  ofiencea  in  Scodandi  the  peml- 
ftTte  filed  for  in  the  court  of  exchequer  diere  |  ami, 
nJd,  ihdf  iitlf  be  fwd  for  in  any  of  the  fbmr  courts  at 
:  I '  V  die  ofibider  Audi  not  have  goods  worth  401.  or 
i  the  circumftances  of  die  crimei  it  (hall  be  thooj^ 
the  offender  may  be  awarded  to  prifon  for  t  fpace 
Miing^^&^iisonth^  and  may  be  ordained  to  ftand  on 
Diy^one  fabttt«>        ' 

Uieiaiafafent  from  thar  regiments  on  furlong^  grant-  — .rvs- 
nrnfliy  tfeircodinianding  ofBcer,  are  fometimes  pie-  ^^^®'^ 
hy^fckteC^'  Of  .other  unavoidable  cafuality»  from  i^-  ^  nrftice 
to  dieir  duty  before  the  «xptf  ation  of  the  time  limit-  may  pro. 
sdaf oridmghyT  itf  is  ffaereforc  9n»BM,  that  any  juftice  f,^^,^ 
1p1co.1Jb1jl.-g1knt9.tn  writing  under  his  hand^  an  exten* 
:ifaiknijgEiS(^  any.  kionrcommiiBoned  oflker  or  foldierj 
plbr  tfad  f»ni|  'on  aecottnt  of  fickncfs  or  other  cafual- 
M%:tDufiioh3  jofticcy  fhallf  on  due  inquiry,  appear  to 
tBuli;eitci|fipn:  nqcodary  \  and  that  fuch  non-commif- 
ifficer  or  foldier  during  the  period  to  which  his  fur- 
ImU  htLfeh0OHi  fo^extended  as  aforefaid,  1^  a  juftice 
Kftce,  fholl  tiot  be  liable  to  be  apprehended  or  other-* 
Mttedj^tfn  die  ground  of  his  baring  deierted  or  ab« 
tnoHclf  firom  the  regiments 

fttcfar  nonMcommiffionsd  officer  or  foldier  may  be  pro- 
againft  and  punifhed  according  to  the  provifions  of 
ittf  M&f  ihcmk)  -it  thereafter  appear  that  fach  non- 
Boned  oficdr4»  foldier  had  d>tained  the  cxtenflon  of 
Hi^  by'lsireTeprefentation  made  to  the  juftice  of 
30»  or, -iw'applytng  for  andobtainingthe  fiune,  had 
Md'attysofitodb  to  ihe  prejwfice  of  good  order,  or 
^Uftiplinc.    -  i.  **- 


.  «•  ■* 


6i6  Public  Polity.  BockY* 

f  3.  III.    The  quartering  of  (bldiers  is,  for  the  firft  tunCi 

]^"*'"  mentioned  in  the  aci  of  cQuvention  1667,  which|  notwitk- 
tuLDiEKt,  {landing  its  (trong  exprcflions  of  zeal,  and  even  the  dread  of 
« I  ACES. "  invafion,  gives  no  liberty  to  quarter  the  foldiers  on  any  pcN. 
fon  againlt  his  will,  allows  no  .free  lodging  or  free  quarten 
of  any  kind,  not  even  upon  innkeepers  or  publicans,  bat 
makes  the  moll  anxious  proviCon  for  fecuring  the  fubjcd 
againft  being  put  to  any  diilrcfs  or  inconvenience  from  die 
fuldiery.  This  is  provided  for  dill  more  explicitly  by  the 
the  a£l  168 1  ^,  c.  3.  But  abufcs  having  been  renewed  in  tk 
arbitrary  reign  of  James  VII,  this  matter,  fo  carefully  attend- 
ed to  in  England,  was  not  overlooked  by  the  ftatcs  of  Scot- 
land, when  adjufting  the  terms  by  which  the  crown  was  t9 
be  fettled  anew  at  the  Revolution.  Accordingly,  by  die 
claim  of  right  in  April  i6^iff  it  is  declared,  that  one  of  die 
modes  by  which  king  James  liad  violated  the  fundamcoiil 
and  conditutional  laws  of  the  hnd,  was  by  levyii^.or 
keeping  on  foot  a  (landing  army  in  time  q(  peace,  widMt 
conrcnt  of  parliament ;  which  army  did  exa£l  locality,  iice 

'  Thii  fiotute,  upoa  a  reciul  of  (hall  exad  Mj  free.^nuter,  or  Hf 

tlic  b(l  ad  of  couvcation,  and  the  fuch  locality  thereafter,  the  dai 

many   troubles  and   incoovenicncics  being  inftr a Acd  before  aiij  two  1 

^hich  arife  ftom  the  tranfieDt  or  free  miflionert  for  the  fapplj  cr  c 

quartering  of  ibldiersy  and  from  the  upon  piodudiooof  acenifictteiM^ 

localities  tor  furiiiihiiig  and  carrying  of  under  their  handaj  tht  oBkerbr 

of  corn,  firaw,  or  gmfs,  to  foIdicrA  Ing  required^  undef  form  of  iaftil- 

horfc^  doth  dlfchurgc  and  prohibit  ment,  to  give  tcdrefi  to  ihepftyi 

all  free  quartering  of  the   I'oldieri,  and  not  doing  the  Canie,  fliaU  Ut  ■ 

either  trauiient  or  local,  and  aU  local-  months  pay,  to  be  paid  CO  the  fiitf 

itic»  for  iurniihing  and  carrying  corn,  injured  by  the  coJlcflor  of  the  cdttf 

draw,  hay.  or  gra(«,  to^jldicrs  liorft!*,  cxcife  in  the  (hire,  by  and  attoir  hii 

and  that  from  the  id  day  of  Novcm-  damage,  which  (hall  be  dlnwcA  li 

bcr  next  in  the  inftam  year  168  c,  him  by  the  geoerai  recciweb   M 

the   quartcriug  and  locality  alwayi  thi*  puaiihment  to  bet  ciHOBded  li 

betwixt  and  the  faid  lit  day  of  No-  any  quartering  for  deficiency,  which 

vembcrbtin^  pi^id  or  allov.ed,  con-  Jhall  be  ufed  or  czaAcd  otllciwi|» 

form  to  the  faid  a(5l  of  convention ;  than  is  prcfcribed. 
and  in  ^afc  any  officers  or  foldicru 
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narten.  '  And  it  is  declaredi  that  the  fending  of      {!• 
in  a  hoftile  fnanner»  upon  any  part  of  the  country^  ,no  ^^d** 
f  peace,  and  eza£ting  locality,  or  any  manner  of  ^^**"^^»* 
na,  is  contrary  to  hw. 

I  of  ConYention  1689,  c.  32,  and  z€t  of  parliameht 
ij  contain  the  fame  profifion^  and  again  declare^ 
officers  and  foldiers,  borfe,  dragoons^  and  foot^ 
!  dne  and  pundual  payment  of  their  quarters,  local 
mt,  as  the  fame  (hall  be  appcnnted  by  the  forefud 
lers,  according  to  the  rates  of  the  country  -f*  and 
:  ibidicri  do  not  pay  for  their  quarters,  the  fame 
I  are  hud  down  as  in  the  former  afts  of  conveii* 


t  1693,  c.  4,  entitleil,  agaiiift  Calfe/niifters  and 
rfs,  approves  and  confirms  an  aA  of  priry  councily 
t  i4di  of  February  1693^;  and  farther  protideSf 

tiSt  of  priTf  coundlt  all  appolotcd  for  their  inarch,  that  pro- 

y  of  ibidiett  in  traaficnt  ^ifiont  may  be  ready  accordingly, 
era,  and  all  loealitiet  for        If  the  march  be  fudden,  or  fuch  aa 

'  carrying  corD»  Araw,  ii  not  fie  to  be  imparted  to  the  com- 

»  to  foldiera  hoffei,  are  miffary,  then  the  oats,  &c.  neceflary 

reiUy  prohibited  by  fc-»  fbr  the  horfen,  are  t6  be  hooght  by 

F  parliament   formerly  the  commander  of  the  feveral  partiea 

K  abuib  thus  remedied,  "with  ready  money,  to  be  repaid  them 

CB  committed  upon  the  by  the  commiffiry. 
the  illegal  cxaAion  of       '1^  commanding  officer  in  any 

!C  ^varter ;  and,  to  pre*  place  of  local  or  timnficnt  qoartert,  i» 

!  in  liitore,  the  ad  or-  to  fee  the  whole  meat  and  drink,  Air- 

t  and  timeout  prorifion  niihed  to  oticeri  and  foldiert  endar 

iti,  ftnw,  and  graft,  for  hit  command,  by  the  landlords  of 

et,  in   dieir  refpeAiTe  their  qvartert,  esa^ly  and  complcto- 

rtcn;  and  that  timely  ly  paid,  at  the  ordinary  ratet  o   tha 

ren  by  all  commanding  country ;  and,  in  cafe  there  fhall  be 

be  coBimiffary  general  any  exadion,  or  difchargc  of  firt« 

al  of  the  troopt  to  and  quartert  eztort«d,  or  any  abatement 

ancrt,  and  of  the  route  demanded  below  the  ordinary  racca, 

R  r 
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{ 3.       ttxaty  in  the  cfrife  of  dther  local -or  tvaofient  quarters,  wliac 
<(VAmTEK.  ^^g  payment  is  not  niade  by  any  officer  or  foUicTj  or  wime 

or  nn^  other  abufe  committed,  chc  a^ufes  cMnmitteily  wad,  ia  tm^ 

commanding  officer  ii  required  to  quarcert,  before  remoYil,  otbcnrifc 

make  ready  nioney  payments,  once  tiic  commanding  officer  ilull  be  free; 

every  week  at  far  theft,  in  local  quctr-  without  prejudice,  however,  ID  Ike 

ters,  and  in  tranfient  quartern  be-  landlords,  aad  othen,  of  the  iffi 

fore  tiemoval,  if  the  troops  (lay  (hort-  means  of  recovery.    Ji  u/ifaeti^ 

cr  time  than  a  wcek»  and  that  under  d^iite  iL^i  et^ifuit  has  keen  mUekii 

pain  of  being  caibiercd  and  broken.  tcmnraHefing  fj^cer^f/tteJemthmJll9 

The  f^rty  Injured  is  to  complain  pUbe  lim  in  tbc  prtfeme  rfm  K^jj^li  tf i  rtjf* 

prhoy  tovjitily  or  to  tbejhtr)ff^  it  to  tor  ^i-  '  iorw^,  a  jm/Uu  rf  f*ttu%  W  tm'^ 

lucfr^gaRty^orhhdeputeiOrthefirtgMi  ntjku  Mo  difcluti)fci^ih*ll  he  fsficksC 

cfthejittttartrj^  or  bit  d^nUy  or  to  mny  for  exooering^  the  oSoerf  and  fill* 

iu'o  ctimm'rf'uttirs  offupfiy  of  the  iouuds  dier9,  and  iiiftmding  the  paymcitil 

and  Jiirc  irbfre  the  offence  it  committed^  their  quarters,  mileCi  fubfioibed  kf 

"jcho,  or  eltbfr  »/  xok-tmy  are  retjutted  to  the  mafter  of  the  ground,  li  liiiltlfc 

rtctimt  tht  fitid  cmplainft^  md  trtinfmt.  bcrlain,  or  the  officer  of  the  %^m^ 

tl^m  to  tbo  cUth  0/  tbr  frivy  cau/tfil^  before  two  witntfies,  or  a  mifffiRtf 

within  ten  days  afkci  they  are  made^  within  borough, 
under  pain,  of  being  liable  to  repair        Oficen  and  Mditn  ite  ftriflf 

the  party  injured  themfelvcs;  and  prohibited  from  keepiqg  or  ka^ 

thde  cumplahitt  arc  to  be  purfued  by  horfes  for  their  own  private  Qfeiaid 

the  king*s  advoracc  and  folicitor,  at  .  the  penalty  of  truifgreffioa  ii  nA 

the  public  charge ;  or.  If  any  private  to  be  a  month*!  pay*  bpon  ooai|lilM 

party  dioofc  to  purfuc  them,  his  ex-  brought  and  inftruded  »  afuniM 

pcuces  are  to  be  rcimburfcdj.  the  Where  horfes  are  nccdbry  Itroi^ 

whole  cxpcnces  in  both  caicn,  being  riage,  they  may  be  employed,  if  fv^ 

w  ultimately  dcdu&cd  from  the  officer's  niflied  within  borough,  by  Older  <f 

pay  againft  whom  the  complaint  Is  tlie  commander  of  tfad  party,  ^  As 

made  and  verified.  magiftrates,  jointly;  and*  if  is  hod* 

If  :m  inferior  officer  tranrgrcfles  in  ward,  by  order  of  the  Cud 

this  refpe^,  he  is  to  be  caffiiered  and  er,  and  any  one  of  the 

broken;  if  a  nnn-commiffioncd  offi-  of  fupply  within  the flure.  Tkitt^ 

icr,  by  the  pcrfon  commanding  in  to  be  paid  for  each  day  that  tkfttf 

chief,  or  to  be  fufpc-nded  by  him,  if  a  horfes  fhall  travel,  are,  thrp  tuBStp 

commiffioned  oi.c;  the  commanding  Scots  for  each  two  milcf  to  dKlitf 

officer  immediately  reprefenting  the  *nd  horfe;  mnd  fiir  eadi  diy  ll* 

lame  to  the  privy  council,  who  may  'hey  do  not  travel,  fix  fluBi^'SDM 

give  orders  for  cafiiiering  fuch  com-  ^  the  man,  and  as  mn^  fi»  *• 

miflioncd    officer.     The    complaint  horfe,  the  man  being  obliged  !•  p^ 

muft  be  made  to  the  commaRdlog  ^Wc  hlmfelf  and  the  horfe.    TiA 

offiwtr  wiihin    eight    days   after    a  "pcncea  are  to  be  paid  by  the  •• 

week's  quarters  arc  wfting,  or  other  g^ftrates  of  the  borough,  if  the  h«fc* 


ngr ibnfe  flull  be  conunUted  by  tbenAf  tbc  debt  ccmdrai^cd      fS' 
in  farters,  or  damageB\  dooCy  m^y  be  ipftrudlcxl  befoice  ^mVv9 
joftice  of  peace,  or  a  commiiEoner  of  excife  and  afleflinent,  cA^au«ii 
Bogiftnce  of  borough,  or  the  next  neighbouring  heritor,  by  A  jufticc. 
iritiiefles,  or  oath  of  the  party  lefcd ;  and  the  juiUce,  jcc 
kGivc  whpqi  the  (ajd  quartering  or  daipage  is  inftrtt£ted  and 
iyiidafrd,  is  obliged  to  give  the  landlord,  upqn  ydiom  thp 
lAl^e^  pr  ibldiers  were  quartered,  a  dcdaratipn,  bearing  ibf 
alqeof  the  quartering  and  damages  fuftained.    The  col-^^^*7* 
^cir  of  the  (hire  is  to  give  allowance  to  the  landlord  for 
lle•lS^Be9  OHt  of  the  fore-end  of  his  ce(s  or  excife ;  and  d)e 
ipQoAor  if  to  h^vc  allowance  thereof  fcopa  the  recdver-geop- 
nl:  If  tike  landlord  be  a  tenant,  or  other  pcrfon,  liable  nei- 
bcr  to  cefs^pgr  e^cife^  the  heritor  of  the  ground  is  to  havie 
■di  aUowaooe  as  afo«e(aid,  in  order  that  the  tenant  may  get 
MjriQcnt  thereof.    The  colledon  are  to  give  account  of  this 
Q  die  general  commiflary,  or  paymafter  of  the  army^  that 
be  (ame  may  be  retained  off  the  ofiicer's  or  foldier's  pay. 
fthe oAoer  firft  applied  to  do  not  giye  rednefs,  th^  officer's 
ay  ii,  Ui  that  cafe,  to  be  equally  liable  with  the  foldier^s 
^f    4U>d  Ap  CpUcdor  ^d  receiver-general  are  to  give  al- 
nmnoe,  as  aforesaid,  under  pain  of  depriva;:^ox)9  by. .and 
ttour  the  refpnding  of  the  damage  of  the  party  Ided- 

.Xh&  )aft  ena£biient  of  the  ftatute,  is  appointif)g  it  to  be 

e  tffcen  Wklutt  a  tcmn,  and,  if  in  coacurrence  of  tl»e(s  mi^i(lratei,  i» 

\c  ciHWUry,  by  the  colkdlor  of  the  to  (eizc^  upon  any  ho;|e,    nor  ^e' 

lipty  in  the  flure,  who  are  re{))ec-  horfcs  to  be  detained  longer  than  one 

idy  to  be  reimbarfed  thereof,  or  day*!  march  at  fartheft,  bat  are  to  be 

ive  dk  (aae  aDowcd  to  them,  by  reftured  in  good  jcaic»  noder  tb«  :pain 

it  fecemr-general.    Tbat  the  btrjes  of  a  months  pay,  b^des  paymn^t  o£ 

tAwj  mi^  hi  frt^idtd^  mapftrates  the  price  of  the  hnrie  to  the  furoifl|er, 

abt '  ItrMf^x,  and  emm^omert  cf  u»^c  fame  (hall  be  inftru^d  before 

fffy^mmijmftku  tfftmte,  m  Umdwar^  the  bailies  wthiu  hnmgt^  ani^  in  ibt 

t  tdiiui  W  €t^/k  a  tmpetewt  mmlftr  ttmmrj^  iefwt*  Jierifft^  fiew^rtt.  Mitt 

ptfwtdcd wt^lM  tktir  reJpeSive  Uitndf  ^  rigMlitf^  §r  tbur  d^miu^  0nij^tias 

»  ttficcr  or  foidier,  -without  the  'ofptact. 

R  r  a 


Sad  PuUnclfoLiTY,  B 

L  J,      read  publicly  at  the  head  of  every  regiment,  troop, 
VARFsa-  t)any,  every  time  the  fame  is  muftered,  that  due  b 

JMO  AND  1  .  t_ 

cARKiAOfii;  may  9«  g^^c"  thereto. 

Bt  the  a£}s  1695,  c.  33,  and  i6g6,  c.  23*  no  off 
prtfs  or  compel  any  man  to  be  a  foldier ;  and  no  c 
foldier  is  to  exa£l  lodging,  coal,  or  candle,  gratis, 
felf,  his  wife,  or  children.     The  penalty  of  preffing 
to  be  forfeiture  of  a  month's  pay,  and  imprifonmeni 
or  breaking  and  cafhiering.     Officers  exa£ting  lodg 
as  aFotefaid,  arc  to  lofe  their  commiOHon :  And  fold 
tranrgrefling  are  to  be  liable  for  the  parties  damag 
paid  by  their  commandinig  officers,  at  the  (ijght  and 
ment  of  any  magiftrate  within  borough,  or  other  j 
landward ;  and  the  officer  failing  herein  is  liable 
months  pay ;  and  is  farther  declared  punilhable  as 
of  council  {hail  appoint. 

It  appears,  that  all  tliis  anxiety  of  the  legifiature 

ineBeflual  to  fecui'e  againll  the  irregularities  of  the 

Three  abufes  (eem  about  this  time  to  have  been  [i 

One  was,  that  the  officers  of  the  army  had  taken  c 

felves  to  dire£l  the  quarters;     Another,  that  foldici 

cularly  dragoons,  had  been  quartered  upon  tenant 

'pcrfed  ori(teads*in  the  country,  on  pretence  of  ft^ 

ters.     A  third  was,  that  the  foldiers  had  infifted  foi 

fires,  &c.  in  their  quarters.    To  obviate  thefe  ab 

a£l  1698,  c.  9,  was  pafTed.     It  ordains,  that|  ii 

peace  within  the  kingdom,  foldiers  in  their  local 

Soldiers  not  ^^11  be  quartered  only  in  boroughs  roya],  or  of  rq 

to  be  quar-  the  moft  capable  market  towns,  and  not  upon  ti 

tenants  m    difpcrfcd  onfteads  in  the  country,  upon  pretence 

the  country,  ftubble  quarters,  or  of  any  other  caufc  whatfonacvei 

ing  allenarly  quarters  for  deficiency,  as  the  fame  ; 

lated  by  former  a£ls  of  parliament ;  and  tKat,  w! 

local  or  tranfient  quarters,  the  landlord  (hall  not  t 
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tofmSUb  common  foldiei-s  with  coal  or  candlei  otherwife      ^S' 
tbn  'according  to  the  ordinary  fafliion  of  the  houfe ;  and  I^o'^nd  ' 
irther,  moft  ftridlly  forbids  all  free  quarter,  and  all  abufc  cA»»u«ii, 
r  oppreffion  of  the  liegeS)  by  foldiers  in  their  quarters,  or 
it  of  tfacm^  ratifying  all  former  a£b  againft  free  quarters^ 
ttt  particularly  the  a^  x(^93i  c.  4. 

For  abnfes  and  mifdemeanours  committed  by  foldiers,  in 

■  ■  ■ 

icd  or  tranfient  quarters,  againft  any  perfons  not  foldiertj 
xy  niay  be  eidier  complained  of  to  their  o£Scers,  or  con- 
nedy  upon  fummary  complaint  before  the  juftices  of  peace^ 
rodier  judge  ordinary,  where  their  officer  (hall  be  obliged 
\Ett  tfaeniy  under  the  pain  of  too  merks,  and  reparation  of 
image8>  teim  quotUs^ 

OmcERSj  Ilkewife,  by  this  a£l,  are  required  to  be  careful 
caufing  the  foldiers  under  their  command  go  to  chu'fch, 
d  attend  divine  worfhip  duly  upon  the  Lord's  day ;  to  fub*' 
t  to  the  minifter^s  examination,  ^d  to  church  difcipline; 
i  ihc  officers  themfelres  are  to  (hew  good  example,  as 
If  will  be  anfwerable. 

tisxi  ftahite,  in  order  to  render  more  effectual  the  allow* 
:e  to  be  made  by  the  ftatute  1693,  c.  4^  by  coUefiors  of 
ce^  and  the  receiver-general,  declares  the  colIe£tor  refuf* 
; 'filch  allowance  liable  to  the  party  lefed  in  the  fum  of 
>!•  Soots.  MieiquotUsj  at  the  fight  of  any  two  of  the  com* 
Soiiers  of  aflefiment,  and  the  receiver-general  to  be  liable,' 
Mtt  the'  fomief  pains,  in  the  fum  of  500  merks,  totiis 
tiiSp  at  ihc  fight  of  the  lords  of  his  majefty's  treafury  and 
tiequer.  It  likewife  ena£ls,  that  the  fame  execution  (hall 
grahf^  for  payment  of  carriages.  TAe  next  z&  1698, 
fo/ts  raiployed  wholly  upon  quartering  for  deficiency  in 
rftg  tte  land  tax. 

Rr3 
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■  ■if  -         ■  ■ 

■  ■  ■  ■  I  . '  ■  " 

$3*  Iif  the  boroi^gh  of  Caiiongate»,  tHe  viage  b^d  beed  ID 

iNo  aV»  *  quarter  foldiers  on  traders  and  {hopkeeperg  onlj.  In^ 
cAAiiActa.  y^^r  17^1  the  magiftrates  ordered  that  foldien  dtfraU  be 
quartered  on  the  whole  inhabiunts,  without  diftm^tidii, 
Some  of  the  private  inhabiunts  brought  the  matter  befoR 
the  court  of  feflion,  which  ordered  an  inquiry  to  be  n&ade 
as  to  the  pra£lice  of  almoft  every  confiderable  town  in  Soot- 
hnd.  It  appeared  that  the  burden,  thoi|gh  it  bad  no(»  ai  m 
Evigland,  been  confined  to  innkeepers  alone^  had  yet  bccfi 
laid  on  them,  together  with  butchers,  bakerg,  grocers,  and 
foch  other  traders  as  were  thought  to  be  moft  bcpefitei  hj 
the  fddiery,  but  never  on  the  inhabitants  indifciimioatelji 
unlefs  in  cafes  of  emergency.  The  court  decided^  that  die 
purfuers  were  exempted  from  the  charge  in  queftion* 

This  decifion  was  contrary  to  one  wluch  had  been  pior 
nounced  a  few  years  before  ^ ;  and  it  has  not  been  foOovcd 
AUindivi-  in  fubfequent  cafes.    The  private  inhabitants  of  Bddi,a 
diuli  liable,  yin^^^  |||  Ayrfliire,  complained,  by  bill  of  fufpenfign*  of  an 
order  of  the  juftices  of  peace,  by  which  foldiers  were  VBdei 
Excepting  on  the  whole  inhabitants  indifcriminacely,  excepting  (cIkjqI- 
^^^^'^^  mafters,  widows,  unmanied  wo|iien«  and  paupenj  inliffing 
'  that  this  burden  (hould  be  confined  to  innkeepers,  and  deafcn 
in  proviGons.    The  court  was  of  opiniooy  that  Beid»  not  i- 
being  even  a  borough  of  barony,  and  all  the  inhaUtants  hasg  g 
nearly  of  the  fame  rank,  there  was  no  ground  for  aof  ebb  f 
of  them  pleading  an  immunity,  and  refuGed  the  bill^.  Then- 
after  the  court  generally  decided,  that  even  in  a  royal  bofon^    ^ 
the  foldiers  (hould  be  quartered  upon  the  'whoic  inhaWwH 


c  Calton  of  Olftfgow,  1779.    Not  of  the  bvfgh  of  bueny  o£  SikfiM 

coUeded.  tlic  home  mannlkdiiren  ud  osfcn 

<i  June  3,  1794,  Ciawford  againfl  pretending  that  the  burden  ftodttBl 

Wilfon.    Dia.  V.  iv,  p.  194-  on   thofe  who   cxeRilod  s  hri(^ 

A  (imihr  decilion  was  pronounced  trade.    Maj  27, 1794.    DiA-ibid. 
in  a  difpute  between  Htkne  inhabitants 


I 


tihoiit  diftiit£Uoii«  except  fchoolmafters^  uiiinarried  women,      {  5. 
^  niiiierii'^.  WMch  dccifioil,  on  tBc  Wl  otfcafion  ttet  thU  V'Aavi*- 
pomtcanle  under  the  cogfttzahce  of  the  conn  of  fefllonS  wia»  cariiaoii. 
l^tb'fe  fixed  law. 


.ji'.' 


' W.    fle^toms  hAag  ezpoib)  H»  fxtraordinaiy  hardflrip%      }  4. 
lArSididged  with  peculiar  prifHcgcs.  -.  1171^11^ 


MBMT. 


'  Bt  the  Roman  hkWi  it  was  heM  to  be  a  good  teftanent 

Mm  iSiefifldkr  wrotr  in  bidodf  cbaradert  upon  hia  fliieldi  RomanUw 

i^ln  tte  Utiawidk^his  Twofdv.    This,  Ulpian  cuUa  us,  waa 

i  Aift  akdnely  it  teihporaffy  tttdolgencf  of  JnUns  Csefiur.    ft 

^¥tiiiiiMtfMta  tithe  to  time,  by  hia  fuccefTova^  -aiid»  in 

lie  rdgn  of  ydftmi^in,  became  part  of  the  eftabliibed  Uw. 

^    "■  -■'    ■■.■■*.. 

This  was  the  pnTilege,  however,  only  of  foldiers  when 
i|a^inataua(retvt<%\ 

ifai^V  of  Soglaiid  haa  boen  equally  fovourahk*  By  the 
^  Gar;  4f ,' 'it.  3,  5  V  ^WilKam^e*  2iy  $69  (bldkre  in  aftual 
tfiee  flnry  make  nuncupative  wiUs^  and  difpofe  of  their 
Mbnal  dRdI,  wStheut  tfiofe  folcmnitiea,  fonns,  and  ex- 
flto;  ii4fi(9i  laiw  teqilifa  in  other  ca£s8. 

IAmoI  B'ikKTdw  ^ttbfepres,  that  **  it  May  be  thought  fuch  Scottjih 
■k'^lkity  be  ftjAained  with  us,  being  always  limited  to'^^' 
fktM^  and  to  fueh  part  of  them  as  by  our  law  are  the 


••I 


''May  ityJ796|  Aie^hiibaagaiiift  tioui  hat  clafib  of  individuali  were 

fIteaM  of  Hauidinctoo.    DiA*  thought  to  ftand  In  a  different  pre- 

iL  dlcament,  that  the  crroncont  exenp. 

f  Jqlabttatiti  of  St.  James's  fquare  tion  of  any  in  timet  paft  could  create 

Ml  Che  town  of  Zdiahnrghl  no  tide  to  ciemption  in  future: 

rik|  'iiofWQ  Mm66  an  <iemption  a  Lr  15,  c  de  teft.  milit. 

n  tiilletting  within  the  royaky.  -  ^  /« ttcpHRtioniims  eceufaii,    Vinnit 

rat  hdd,  that  fuch  a  local  exemp-  comment,  ad  tit.  Ub.  ii,  Inft.  do  milit. 

\  could  be  obtained  by  prefcHp-  telL 

Rt4 
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f  4.  fiibjeA  of  teftaments;  but  we  having  no  foeh  'ftattte  ai  tk 
Englifh  haTCy  it  muft  be  on  the  priiici{ile8  of  die  cifil  Iti^ 
whereof  I  know  no  precedent  l" 


-*izf mci»-     DisiBANDED  Of  difcharged  foidiers  may  exercifc  any  tnie 
TftADs.      within  any  freedom.    Thei|  hare  been  feveral  ftatutesen* 
aded  with  a  view  to  this  important  privilege*    Thus,  bytkc 
ftatute  22  Geo.  II,  c.  44,  it  was  enaded,  that  all  officerii 
mariners,  and  foidiers,  who  have  been  employed  in  his  ma- 
jefty^  fervice,  and  not  deferted,  may  fet  tip  and  exercife  fadi 
trade  as  they  are  apt  for  in  anyitowa  or  place  within  Gfcit 
Britain  or  Ireland  (except  Oxford  'and  €kmbridge)i  anlif , 
they  (hall  be  foed  therenpon,  they  ihall  baire  double  (ok 
And,  by  the  3  Geo.  Hi,  c.  8,  it  ia  enaded^  that  sf 
bye-laws  or  cuftoms  to  the  contrary  notwithftandingi  oc 
apy  ftatutes  requiring  apprenticefli^s  for  a  ositain  torn 
of  years,  all  officers,  mariners,  foldiers>  and  marinesi  win 
have  ferved  fince  the  i^th  day  of  November  17841  (aodbj 
.  24  Geo.  HI,  §  2,  c.  6,  ifhe  fatM  is  ftirther  extended  toAtk 
who  have  ferved  fince  the  i  ft  day  of  April  1763X  and  not 
defi;rted,  and  alfe  their  wives  atkl  cfaildtrnt  may  fet  up  and 
exeyrife  fuch  trades  as  they  are  apt  and  able  for  in  any  tows 
or  place  in  Great  Britain  or  Ireland  (except  Cambrklge  of 
pxford);  nor  while  they  exercife  fnch  trade  are  they  ts  be 
removeable  from  the  place  where  they  exercife  tt|  todnr 
laft  legal  place  of  fettlement,  nntil  tKey  fiiall  become  aAmlf 
chargeable  ^  and^  if  they  fliall  be  fued  for  exercifing  bck 
Tw^juf-    trade,  they  (hall  have  double  cofts.     Any  two  jufticei  wnf 
^^^^         caufe  fuch  foldjers,  mariners,  8lc.  to  be'fhmmoned*  toMk 
oath  of  their  laft  plape  of  legal  fettlement  i  and  the  pMr 
fummoned,  upon  making  path»  is  to  get  an  at^efted  cop;  a 
the  affidavit,  in  the  manner  and  for  the  purpofe  mentioMi 
above,  when  treating  of  the  examination  of  foidiers  widi'ic 
gard  to  their  fettlements. 

^     i  3smk*  Init  Vol  i,  b.  X,  tit.  a,  part  St. 
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But  JHhatMted  foUicfs  are  not  entitled  to  eisereife  a  plu^     f  4* 
nlitj  of 'trades.     They  hare  no  greater  privikge  in  tfaU  ro-  !^^![2ir 
rpeft  than  a  member  of  that  corporation  whofe  trade  they '"®  ^"* 
seioie'* 

It  was  btriy  decided  in  t^e  court  of  fisffion,  that  the 
bughter  of  a  (bldier^  although  married  to  a  perfon  not  a 
nember  of  the  guildry,  may  retail  groceries  within  burgh  ^ 

But  a  ^  diftin£lion  is  to  be  imde  between  occupatioos 
hr  the  moft  part  exercifed  by  men,  and  ihofe  frequently 
oacilied  by  women.  In  the  former  cafe,  it  would,  in  gui- 
enl|  be  prefomed,  that  the  (bldier^a  daughter  married  to  an 
BD&eemaay  it  attempting  coUuirely  to  communicate  to  her 
httlband  a  prif  ilege  peribnal  to  herfeU.  But^  in  the  latterj 
dne  is  no  room  fee  diat  prefumplioa  ^i* 


.  \ 


AccoEDiMGLT^j  it  hat  been  decided^  that  a  foidier^i 
haghter^  marfied  to  an  unfreemau^  did  not  entitle  her  hofr 

k  WiBiim  MaiTf'  See.  agtiaft  W.  Wiroagb ;  aad  thescfiirt  fioci  uid 

kfBauBy  Au.  I79fl,  Feb.  19.  amerciated  him  in  jot.  to  be  paid  to 

1  pec  16,  X79l»  treafurer  of  the  the  guild  treaforer,  for   behoof  of 

{vidry  of  Perth  againftjamet  Mac-  the  trearnrer.**    Macdonald  having 

kaald.  braoght  tfaia  jadgment  under  retlew, 

Uie  gaiUry  CMnplainrd   to  the  by  adToeatioii»  *■  the  lord  ordioarf 

kui  of  guild  and  hit  coon^»  ftating,  aflbibiei}  the  defender  from  Uie  ao- 

dba(  that  trade  ][a  retailing  of  bread,  tion,  and  found  the  purfnen  liable  to 

■ad»  tod  fin^  grocpriet)  had  been  the  defender  in  the  eipence  of  ei- 

fat  «p  by  the  wife  after  marriage,  trad."    On  advifing  a  petitico  and 

Mid  condiAcd,  though  in  her  pame,  aofwert,  the  court  uoanimonfly  ad* 

pit  Ibr  the  hnibuid*i  behoof,  and  con-  hered,  and  found  the  porfuers  liable 

dadiogt  that  he  (hould  either  enter  in  the  eipenceof  the  anfwert. 

»idi  theme  or  pay  the  yearly  compo-  *  IWd.     OMbrvtcka  Irooi  tlie 

itifm  ol  uoftieemeiL    The  dean  of  bench. 

puld  decidfldy  that  <<  the  defender's  °  29th  Jan.  1778,  uilort  in  Glaf- 

leing  married  to  a  difcharged  fol-  gow  againd  M*Kechnie,  &c.    Mth 

Uer't  daughter,  does  not  entitle  him  Feb.  1790,  corporition  of  ihoemakert 

4>  the  priTilege  of  trading  within  of  Perth  againft  Elizabeth  M*Mortefl, 
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{ 4-     baml  to  carrj  on  either  of  the  tnules  of  tute  or  ^^''^'^""Ar' 


mo  ANT 


— >MAIIf- 

T£1IANCE. 


In  like  manner  it  was  determined,  that  a  trade  eierdU 
in  name,  and  (as  it  was  faid)  for  behoof  of  a  difcharged  fol- 
dier'a  fon,  who  was  ovlj  twelve  jealrs  of  age^  was  an  evafioQ 
of  the  exclufive  privileges  of  the  corporation^. 

Concerning  the  maintenance  of  difcharged  foldiers  in 
ficknefsy  the  a£k  23  Elizabeth  c.  3,  enjoins  a  weekly  allow- 
ance to  be  raifed  in  every  county,  for  the  relief  of  fuch  fol* 
diers  and  marinets  as  at^  fick,  hurt,  or  maimed^  to  be  charged 
upon  the  pariflii  as  the  juftices  in  feffioiis  (hall  appoint  1  pro* 
Tided  no  pariih  be  rated  above  ten-pence,  nor  under  two- 
pence, weekly^  an^  providQK|  thu  tQtftl  fum  in  any  cotmtf» 
where  there  (hall  be  above  fifty  pariihesj  do  not  exceed  fix* 
pence  for  every  pari(h.  As  this,  however,  is  left  to  diedit 
cretion  of  the  jqilices^ .  JBuvn  obforvesi  th^t  k  is  yotfiM^ 
don^»  and  they  arc  commonly  piovided  for  bj  the  panpfaff 
pari(hes  to  which  they  belong,  or  fupported  in  the  lopl 
hoff^tals  of  Greenwidi  and<!helfea  re^e£HveI]r. 

With  regard  to  the  Qut-peofioners  of  Cb^tea  hbffltali  i 
Is  required  by  the  ftaitifl^  aS  Qeo.  Il»  c.  i,  §  2,  tlutt  if 
juftices  of  the  peace  (hail  take  affidavits  of  dieir  Mog  am 
(or  of  the  time  ctf  dieir  4eath9  r<;fpe^velj)»  h^jfuiff 

Without  fee.  "  ' 

» ■.    ■   ■      •   .  .■  ' 

.    *  Thcdeciiiooof  thelordordinarr  bdog  a  boy'  between  tvdfi  lel 

was,  «  that  the  faid  James  Lee  hifti  thirteen  ^eaii' of  tigei'*  AikhUtf 

no  title  to  atfume  the  ffofeflidQ  of  a  pctilkio  i^iitfl  tkia  ^baikatm4$ 

.b^kaiiithobwow^of  Hi4diiiftoii»  lefiifedtimhm  aafwcii^ 


F  ^    «,    '      i* 


'  ■  •-.  f;   .  •    '■ 
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1  i  » 


*  •  .     {  I  it* 


'<:^^M^, 


•il]     "  ;lv.    I    -J  - V .. .'  . 


rB!E  ^]ft  ^tja  force  in  ^tland  was  raifed  in  Tirhie  %  %. 
i>i  xht  ftittttc  37  Ceo.  fflf/c.  103.  The  powers  yjj^*' 
iifi^thbaa#t^^blt^(l1iy3SGe(dr.ni»c.t2.  Both 
ita  ^tti  aMS^ayd  by' J9  Ge6.  til;  d.  9a>  and  4I  Ceo. 
^..^7.f  t>ut  tiie  whole  previous  a^s  were  fuperfeded  by 
||a  Geo.  HI,  t.  91.  Particular  alteritfent,  liowerer^ 
ibioeii  fibUfe  by  fiftoqiUhit  enilfdtmtinte*. 

imlii^titikc  die  fongth  of  the  faid  ftatute,  and  the  eoo- 
A  idterations  that  take  place  in  this  department  of  the 
it  is  ildt  poffible,  in  a  work  of  this  kind,  to  give  atiy  an- 
s  tLak  cbtud  be  of  ahy  pra^cal  importance.  Some  of 
am^  general  provilioaB  fliall  therefore  be  briefly  taken 
ct  of,  and  patti^nlarly  what  dmioi  uiider  tfa^fe  ads,  ale 
imbent  on  juftices  of  peace  and  cbmmiffionets  df  fupply. 


[•   Ths  luns,  from  time  to  time,  appoints  Ueotenants  ^^'  "^> 

^^  *  c  91* 

»  ^3  G«o.  lUi  9.  fit  50j  59i  7Xi  7h  10a 
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f  <-      for  the  countieflf  fiewartries  and  cities^  wiio  appobt  M 
BiAu  "     only  their  refpedive  deputies,  but  alfo  the  militia  oBtmi 
provided  the  perfons  have  the  king's  approbation,  and  alfe 
the  legal  qualification  \ 

ASdDg  Persons  a£Ung  without  the  reqiufite  quaUfication,  se 

Tii^.  ^bl«  in  penalties  ^.    Within  fix  months  tl^  muft  take  Ae 

**oD*  oaths  of  allegiance,  abjuration,  and  afliirance'.    TiieUo| 

J^j^l^T  may  difplace  deputy  lieutenants  or  officers. 

Olcrkk  The  lieutenant,  from  time  to  time,  names  tfaedeiktf 

the  general  meetiRgs,Huid'may  difpiace-  him-u be fhaDfa 
fit '.    The  major  part  of  any  meeting  of  deputy  lieatenafldi 

b  Peers,  howcTer,  and  their  heirf  royaU  m  of  re^^ilirf  or  litrfiBf,  V* 

srparent,  seed  oo  qaalificatioii.    De*  jofik^  of  pc«cC|  msj  be  ippikrtii' 

poty  lieatenants  mud  have  400I.  Scots  deputy  lienteiiaot%  their  samei  Wlb 

of  rained  rent  a-year ;  colonels,  Sool. ;  firft  approTcid  of  by  his  majefty.  |L 

lieutesast  cokoels,  6aaL$  maiott  aad  Geo.  Ill,  e.  89,  f  aa. 

captains,  400I.;  liettenanta^  tooKs  Theft  ^puiificidOdo  Anft  le  Al^ 

enfigns,  50L  within  their  refpeftive  Tcred  to  the  clerk  of  fiipflyt  f^ 

coonties,  or  places  joined  together  to  tranlmitted  to  the  county  lii  unqwi 

form  the  regiment  to  which  they  be-  The  commiflion  muft  l^ear  tfaii  II 

long.  have  bcjui  done.    Ckxia  d  hfif§ 

In  the  city  of  Edinburgh,  the  de-  wind  inrol  ^ualificatioiis^  and  ■fat, 

paty  lieutenant  mnft  have  xooL  fter-  the  dates  of  commiffiooa  in  the  Us* 

ling  a-yetr  of  real  eftate,  in  hpoles  or  don  gazette;  ^nd  ponunUly  tnifiijr 

property,  within  the  liberties;  the  to  the  lecretary  of  ftate  uamm^^i 

lieutenant  colonel,  %odl.  flcrUog;  (he.  quflifica^ion^  to  be  hid  befiacfiiK 

^joror  captain,  looL  fterling;  t^e  liament.    {  9.  ' 

lieutenant,  50L  ilerling;  eniigns,  25  L  ^  Deputy  lieutenants,  colooeiibli>i^ 

fierling.  tenant  colonela»  nu^iors,  ace  liiHMF 

Note.^i-What  is  the  meaning  of  aooL  (lerling,  captains  in  lod  fti^ 

the  favingdaufe  to  the  furgeon.  {  7.  ling;  one  half  whereof  goes  10  llf 

In  Bute  and  Sutherland,  th^quali-  in^rmer,  and  the  proof  lies  oatii  • 

ficatton  is  either  a  real  eftate  of  xooL  peribn  againft  whom  the  aAioB  i| : 

a-year,  or  a  real  and  perfonal  eftate  brought. 

together,  in  value  2000I.  fterling;  d  x  Geo.  I,  ft.  a,  c.  13;  and  6  M 

and  if  perfons  fo  qualified  cannot  be  III,  c.  53. 

found,  ^len  magifirat^ s  of  boroughs  <  4%  Geo.  UI*  c  90^  §  iL 


ke  maoneTp  appoint  die  dcfk  of  tbe  diArid  meet-  in  a«u 
aay  remove  fcim  ^»  **^'* 


>Ul  number  pf  private  men  to  be  railed  is  8ooO|  NomberAf 
>f  feijeants,  corporals,  and  drummers  ^« 

umbers  fixpd  in  the  ftetu^  were  to  continue  the 
June  18P5.  Afterwards  dbe  numbers  are  to  be 
by  the  privy  council*  which  afterwards,  every  ten  .  . 

1  fix  the  quotas  for  each  county  K 

iL  meetings  of- the  Jientenfmcy  of  every  county  or  Geoo^i 

fting  of  the  lieutenant  and  two  deputy  lieutenants  "^^^^^'^ 

'  (in  the  abfence  of  the  lieutenant)  of  three  deputy  Qaonnu 

>,  muft  be  bild  yearly  on  the  laft  Tuefday  before 

f  of  Auguft  in  every  yckr;  and  on  any  other  day  when. 

sutenant  and  two  deputy  lieutenants,  or  (in  c^c  of 

e  of  the  lieutenant) .  any  three  dep«ty  beutenomsy  ^^tice. 

imation  of  the  time  and  place  in  die  newlpapcts*. 

h  $t,  42  Geo.  HI,  c.  91,  ^3(3,    . 
ni,  c.  91,  f  14, 15.  Where  the  aumbert  fixed  (hall  be 

Edinburgh,  333 ;  city  greater  than  the  fornur  quoiai  the 

raoty  of  Linlithgow,  94;  general  xoeeiing  ih»U  appoint  what 

on,   154 ;  of  Berwick,  number  fluU  be  cho&D,  for  each  4tvi- 

»Ief,  45 ;  of  Selkirk,  %s  I  ^°^*  ^^  where  \cU,  ih«U  dilmiis  4he 

i78;ilewartryofKirk«  ezcefs  by  ballot  proportionably  oat 

;x ;  county  of  Wigton,  of  each  divifion. .  |  s^.    But  the  men 

,436)  of  Renfrew,  404 ;  fo  dlfmined  are  HabJe  to  ienre;- and 

f  I ;  of  Stirling,  2^3 ;  of  a  lift  of  their  names  muft  therefore 

of  Fife,  4S4 ;  of  Dum-  be  made  up>  out  of  which  vacaaciei 

of  Bute,  6z  ;  of  Argyle,  are  to  be  filled  up  during  the  re* 

emefs,  384 ;  of  Perth,  mainder  of  the  engagement.    (  33. 
ar,  511 ;  of  Kincardine,        ^  $  16.  The  cxpence  of  thefe  notices 

nrdeen,  640 ;   of  Banff,  is  to  be  charged  to  the  colledor  of 

1,  138 ;  of  Naimc,  43 ;  the  land  tax.    If  there  be  no  quorum 

x6;  of  Reft,  170;  of  prefent,  any  deputy  lieutenant  pre* 

do;  of  Caithnefs,  121 ;  ^^^^*  ^"^  if  none  be  present,  thedcik 

(84;  of  Clackmannan,56.  »ay  tdjoum  the  meeting. 
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5z.  Subdivision  meetings  muft  cOnfift  of  twodepatietier 

iM  ocM.      ^j^g  deputy  and  a  jufticc  of  the  peace  *. 

General         GENERAL  meetings  (hall  appoint  fubdiviGon  meetings  ^ ;  and 

meetingt.    ^j^^  returns  are  to  be  made  by  the'  fchoolmafters  or  chief  cod* 

Littt,rctuni  ftables  **,  they  verifying  their  lifts  on  oath* :  The  endeavouring 

<^*  to  prevail  on  a  fchoolmafter  to  make  falfe  returns  ^  thepaitbl- 

.    ity  or  neglefk  of  conftables  therein  »,  the  joining  the  lifts  for 

fled.  two  paridies  together  ^^  the  neg1e£ling  of  the  clerk  of  dtrini 

to  tranfmit  to  the  clerk  of  the  general  meeting  copies  of'idb 

Amended,   or  making  falfe  returns  ^,  the  allotment  of  men  in  each  din- 

■^        fion  to  fcrve  in  the  militia '^j  the  number  of  meri  toTemio 

returned,    each  parifti  *,  the  notices  to  be  given  of  the  balloting',  ttic 

oath  of  allegiance  to  be  taken  °J  and  by  fubftitutes*;— thdb 

things  are  provided  for  in  their  refpeftive  claafes. 

The  inhabitants  of  any  place  miay.prodticef  VOlitolledli 
who^  if  approved^  (hall  be  fwom  and  enrolled  \ 

$  %,  n.  Peers,  commi(Eoned  officers,   officers  on  Ae  Uf 

"0*3^  P^^  ^^  '^^  naty,  army,  oi  marries,  or  who  have  fdfverfl3w 
years  in  the  militia,  profeflbrs  in  any  of  the  four  umterfittai 
licenfed  clergymen,  pari(h  fchoolmafters,  t^dien  licededtP 
teach  within  any  feparate  congregation,  whofe  place  of  nieel- 
ing  (hall  have  been  duly  regiftered  within  twelve  moAths'pie* 
vious  to  the  general  meeting  in  Auguft,  conftables  anclpboe 
officers,  apprentices,  feamehi  feafaring  men^,  perfons  enfiof- 
ed  or  muftered  in  the  kihg^s  fervice  in  any  fott,  perfoiDS  iiiv- 
ing  more  than  two  lawful  children,  and  not  worth  ^A  far- 


^  4%  Geo.  Ill,  c  9it  I  17.    The  «  Ibid.  §  215.  '  {  0^ 

clerk  gives  notice  thereof.    If  no  de^'  "-  ^  {  »7.  b  $  99^  - 

putj  lieutenant  attendf,  the  cleik  naif  '  M'*  k  {  34. 

adjourn  the  meeting.     See  akb  43  '  {  35*  ™  Ibid. 

Geo.  Ill,  c.  50  and  c  xoo.  °  Ibid.  ^  f  36. 

*  §  ao.  P  §  37. 

*  4%  Geo.  in,  c  50,  §  7.  *>  43  G«o.  lU,  c.  9». 


b^  pfffOBS  Ivtrag  fenred  per(bnaUy  or  by  fubftitute  ia  vir-     {  y. 
tue  of  this  or  any  former  militia  a£ij  are  exempted  ^.  tiomT 

If  a  quaker  be  chpfeni  but  ncgloCt  to  appear  and  make 
athj  any  two  deputy  lieutenants  may  provide  fubftitutes  for 
ipiy  and  l^ry  the  expenoe  by  diftrefs  '• 

Tub  sfgvlatioAS  as  to  amending  lifts,  ballottii^  men,  fill*  BsDo^im^ 
R§  HP  Yacanckiip  providing  fubftitutes  for  quakersi  &c. 
ktin  men  and  having  them  examined  by  a  furgeoi^  di£- 
fcjigmg  perions  unfit  for  fervice,  providing  men  in  lieu  of  <^as4en. 
Itt|e  whofis  time  cxpiresi  are  .contained  in  42  Gea  III,  c^i, 
63  and  5<S»  and  43  Gea  III,  c.  50  and  c.  loo.  fat^f* 

It  ia  ^^ecialiy  provided,  that  the  inroUment  of  fervants 
hall  not  vacate  iheir  coatra£b  with  their  mafters,  unlcfs  the 
pi|^  jQiall  bt^  embodied  or  called  oi^t,  or  uakis  fuch  perfoa 
b  inroiied  (haU  k^ve  the  f<sryice  of  ^is  matter  for  the  pur*' 
fA  of  being  trained  and  exercifed  for  the  fpace  of  twenty. 
me  days  in  purfuance  of  this  aA,  and  Ihall  not  return  mpin 
t  the  end  of  the  twenty-one  days,  or  as  foon  after  as  reafon- 
i|||l  ipay.he,  allowing  to  his  matter  an  abatement  of  his 
in  pBDportioa  to  the  duration  of  h^s  abfenqe  *. 


Anp^  if  ai^difp^te  (k^  arile  between,  the  fervant  and  his  T^i*^ 
oafttr  touching  wia^fn  under  aol.  fterliog,  any  two  juftices 
iif|}:.Qxamiac  on  oath  every  fuch  fervant,  or  any  other  wit*  oatli. 
ids  or  witnefcs  touching  the  fame,  an4  to  make  fuch  order 
|v  l^yment  of  Co  much  wages. to  fiich  fervant  in  proportion  Ataoiai 
9  the  fervice  he  has  performed,  or  fuch  abatement  from  his  ^^"^i^ 
ragea  in  proportion  to  the  duration  of  his  abfence  from  his 
nrvice,  as  the  cafe  may  require,  provided  the  fum  in  queC- 
on  does  not  exceed  the  fum  of  20I.  fterling:  andj  in  cafe 

'  4%  G€O.Tn,  c.  91,  §  38, 113,  ia4»        •  4*  Oeo-  IH,  €•  91,  (  4.?, 
•d  43  Geo.  Ill,  c.  X34*  '  Ibid.  {  jS. 

S 
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^^^^^  of  non-payment  of  fuch  fumSf  fuch  juftice  ^  may  ifloe.  £bi 
Tio^s*       his  warrant  to  lery  the  fante  by  diftcefs  and  fale  of  the  |M| 

and  cScCts  of  fuch  mailer  or  miftrefs,  rendering  the  otq^ 

to  the  owner  after  paying  the  charges  '; 

If  one  engage  another  to  Ibrre  as  his  fubftitoCti  or  to  j(f 
Fftyment  of  2^3  a  volunteeri  and  (hall  have  agreed  to  pay  a  certain^  fi| 
fobftitutes.  for  ftich  fervice,  it  fhall  be  lawful  to  any  two  deputy  ^ 

tenants,  or  to  any  one  juftice  of  the  peace,'  to  ortler  the  m 
^^^'    ney  to  be  paid  to  fuch  fubftitutc^or  tolmtteer,  when  the  n 

Utb  is  hot  embodied }  and  where  it  is,  in  that  cafe  odyi'a 
^7. one  half  fo  to  be  paid;  and  the  other  to  the  paymafter  to  he^ 
^  the  man  on  his  joining  atld  being  approfid }  and  if  htfl 

If  he  ihall  not  join,  it  (hall  remain  in  the  hands  of  the  paymafter,  I0I 
°^  i^*  applied  in  like  maiiher  to  the  payment  of  Omm  bcber  fiA 
t>ayment  ^"^^  ^  Tolontecf  i  The  payment  of  fack  moiMy  ia  to  hi  il 
haw  forced  in  the  fibriit  manner  as  is  direCbd  for  ibt'iMJbMf^ 

wages  in  ScotUnd.    Tlie  cletk  negte^ting  to  temit  lilA  il 

ney  for  one  week  after  it  has  been  paid  to  Utoj  Ihatt  iM 

penalty  of  aoli  fteriittg  ^. 

The  training  and  oflSceriDg  of  militia  regimental  m 
menting  the  field  officers^,  additional  m^ois  to 
regiments^;  the  appointment  of  adjutants,  furgeooSf 
mafters,  regimental  clerk,  feigeaiit  majiftt,  eiM 
and  non-commiflioned  officers,  drummers  and  extiA  d^ 
mers  ^  y  the  training  and  ezercifing  the  men,  and  caitp 
ment  of  the  time  of  ezercife  %  the  penalty  of  boying  aril 
ing  the  arms  of  militia  men' ;  the  mode  of  proceeding  1 


enforced. 


^  The  ad  mnft  metn  two  jufticet,  h  43  Gta  in.  c  71. 

h  being  any  two  who  have  jurildk-  ^  41  Gea  II1»  c.  9i»  {  14^  914^ 

tion  in  this  bufincfi.  d  Ibid.  (  71  to  ^ 

>  41  Geo.  HI,  c.  91,  {  s6.  <  Ibid.  $  82  to  95,  and  4|  Oe»8( 

'  §  57'  c.  19. 

*  Ibid.  §  63  to  70,  146^  X481  43  ^  4S  OcQ.  Ill,  c.  9X1  §  9|»|fc 
Geo,  III,  &  39. 
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tmdBng  aaniMl  esercifei  or  defertingi  and  on  fub^      f  %• 
v<riuitteert|  or  ferjeants»  or  other  non-commiffioned  txoni!!^* 
lO  htTC  deferted  or  are  fufpe£led  of  an  intendon  of 
» thefe  things  are  all  particularly  regidated. 

may  be  neceflary  to  take  notice^  that  any  one  juf-  One  jaftice. 
e4  wtdi  jnrifdiaion  in  the  cafe  either  of  perfons  f ''^*'^^°''' 
appening  to  be  fwom  ^  or  of  militia  men  not 


W*  ^  9<>  §  ^^^  ^^S*  l^v^a*  '^  ^  time  of  aimiial  eicrcifty 

,  196b  or  Hull  deiert  dwing  the  tone  of  an* 

7.    Bfcry  pTfioB  who  jib*!  esercifiBi  and  fluil  aoc  be  appre- 

pMQ^r  bpm  ^Kf  cellar  hipdod  before  the  expuratioa  of  the 

6  «•  lut  (kbftitiiie  in  the  tioie  appointed  for  fuch  ejterdfe,  and 

B  any  pcrfoa  er  perfimf,  if  the  conunaadang  oflkcr,  or  the  ad- 

fohmtiitr  at  nlotefiud,  JBtMt  of  Inch  nfiacat  or  battalion, 

|le*  to  ippcar  at  the  nr  thn  fOWiniamUBg  oflcer  of  the 

flpfpntf^  for  ffwaripf  copipany,  detadumwt  or  divifion,  ttf 

i  WBfk^  %  licforc  Anne  which  fiich  otfmder  bclongti  ihail 

vicnam.  In  order  to  be  Rcdve   iBfofnadoa    of   ih^  place 

ig  to  die  dircAioat  of  where  he  Jbafl  be  or  fefide,  any  fuck 

\  convided  thereof  be-  coounaodinf  oficer  er  adjotant  may, 

:y  Uenfeenant  or  jnftice  ^7  wriciog  niuler  his  hand,  defcribe 

(hall  be  oi^ligod  to  re-  M^  pcribn  of  fuch  offeoder,  and  alio 

yto  thie  perCba  or  per-  certify  that  he  did  not  join  the  negi* 

im  ht  ftcdTod  it,  and  ^^^  ^  battalion,  deuchoient  or  di- 

id  pny  to  fnch  p*fjp?ff  viiion,  at  the  time  of  annoal  exerctte, 

^M  not  exceeding  4011  ^^  ^^'  ^^  deferted  durii^  the  time 

M.  at  the  dijfcrctioB  of  ^^  ^^"^  cxcrcile  (ai  the  cafe  may 

itenant  or  juftice  of  the  ^)*  ^^  ^^^  ^^  ^"*  ^T  &  lerjeant, 

rhom  he  fiall  be  fo  con-  corporal,  or  drununer,  of  fiich  legi- 

frrfi  ofcnder  ibaU  not  ^^^  ^  battalion,  to  the  adjotant  or 

:tufi  the  money  fo  by  fcrgeant-major  of  the  regjnieat  or 

u  aforeiaid,  and  like-  bacuUoo,  or  to  the  fenior  ierjeant 

lid  penalty,  he  (hall  be  when  there  isno  adjutant  or  (erjeant- 

the  common  gaol  or  major  of  the  regiment  or  battaUoo, 

Stioo  for  fonrteeo  days,  or  detachment  or  drvifion  thereof  of 

d  fbm  Ihall  be  rctom.  the  county,  (lewartry,  city,  or  phice, 

wherein  fuch  offender  is  foppofed  to 

militia  man  ihall  not  be  or  refide,  and  the  adjutant,  fer- 

lent  or  batulion,  de-  jeant-major,  or   fenior   ferjeant,  to 

fifloo,  towhichhebe-  whom  fuch  certificate  (hall  be  fcnt, 

Ss 


' 
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S  ^-       joining  the  regiment  in  the  time  of  annual  exeTcife»  or  defai- 

TioNi.       ing  during  faid  period^  and  not  apprehended  before  deet 

^ot  join-    piration  thereof,  or  of  any  ferjeant,  corporal*  or  dnmunOi 

iDg,  &c. 

ihall  forthwith  dircA  a  party  of  the  dcak  with  as  this  z6t  direAs  id  afo 

ferjcants,  corporals,  or  drummers  of  of  militia  men  defertiog  or  abfaMl 

the  regiment  or  battalion  to  which  themfelvcs  from  their  doty  whniflt 

he  belongs,  to  affift  in  the  apprehend*  embodied  or  ddkd  ont  into  aM 

•  ing  fuch  ofTender,  and  in  conveying  fenrice;  and  firom  the  p"*^  of  Uilfr 

him  before  forae  juftice  of  the  peace  ing  fo  apprehended,  as  afcrciaid,B> 

of  the  county,  ftewartry,  city  or  di-  til  he  is  brought  before  fuch  jnttce 

vifion  wherein  fuch  offender  (hall  be  of  the  peace,  as  afordkid,  inch  flioh 

apprehended;  and  if  by  his  confeffion  der  fliali  be  fubfifted  at  them  si 

or  ^e  teftimony  of  any  witnefs  or  5(1.  per  day,  firom  the  public  warn 

tritneffes  upon  oath,  or  the  know*  {q  the  hands  of  the  coUeAor  of  ik 

ledge  of  fuch  julHcc,  it  fliall  appear  land  tax  of  the  county,  ftemray, 

or  be  found  that  fuch  perfon  is  guilty  city  or  place,  to  which  fuch  ic|iMK 

of  fuch  offence,  fuch  adjutant,  fer.  ^r  batuUon  belongs,  for  whid  fA- 

jeant-major,  or  fenior  ferjcant,   as  fiftcnce  fuch  juftice  is  hereby  nfk- 

aforefaid,  ihall  order  a  party  of  the  ed  to  make  fuch  order  upon  fadlCit> 

ferjcants,  corporals  and  drunmiers,  ledor,  whoihaUbeaUowcdthctee 

under  his  command,  to  convey  fuch  1q  i^j,  accounts  s  and  if  aor  fajcM^ 

offender  to  the  head  quarters  of  the  corporal,or  drummer  (hall  ddfeitfaii 

regiment  or  battalion  of  militia  of  the  the  regiment  or  battalion  to  iHikkk 

next  county,  ftewartry,  city  or  place,  belongs,  it  (hall  be  lawful  fer  aay  oi- 

in  the  way  to  the  county,  ftewartry,  ftable  or  other  officer  of  the  wn  « 

city  or  place  to  which  fuch  offender  place  where  any  perfon  who  nay  bi 

belongs,  apd  deliver  him  into  the  cuf-  reafonablj  fufpeded  to  be  fed  4- 

tody  of  the  adjutant    or  ferjcant-  fcner  fliall  be  found,  to  ai&  M 

major  of  fuch  regiment  or  battalion,  perfon  to  be  apprehended  tad 

or  fenior  ferjcant,  as  aforefaid,  who  before  any  juftice  of  the. 

ihall  caufc  him  to  be  conveyed  in  ia  or  near  to  fuch  towaorphoc^wls 

like  manner  ^o  the  adjutant  or  fer-  i,  hereby  empowered  to  ewriKfak 

jeant-major  of  the  regiment  or  bat*  fufpedcd  perfon;  and  if.  by  fekai- 

talion,  or  fen. or  fcrjcaiit  of  the  regi-  ftffion,  or  the  teftimooy  of  tty  uil' 

ment  or  battalion  of  the  next  county*  nels  or  witnefles  upon  oatfa^  orbyfc 

ftewartry.  city  or  place,  apd  fo  in  knowledge  of  fuch  juftice,  it  faflif* 

like  manner  until  fuch  offender  ihall  pear,  or  be  found,  that  fndh  tt^M 

be  delivered  into  the  cuftody  of  the  perfon  is  fuch  deferter,  focli  jrfto 

adjutant  or    I'crj?  int-raajor  '  of  the  (hall  forthwith  caufe  him  to.be  tm- 

regiment  or  battalion,  or  fenior  fer-  ^cyed  to  the  common  gutelie 

ieant,  as  afor-faid,  of  the  corps  to  county  or  place  where  he  Mk 

which  he  belongs,  who  ihall  take  him  fo^nd^  ^r  the  houfe  of  contditw.  * 

before  a  juftice  of  the  peace,  to  be  <,ther  public  prifon  in  tic  tcrw«  * 
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;;  and»  farther,  any  juftice  of  peace,  before  whom  mf^J^ 
Iter  (hall  be  convi^ed,  may  iffue  his^warrant  to  the  tiomi. 
the  regiment,  or  to  the  commanding  officer,  requir-  ^°*  J'""*** 

«  ncir  to  which  foch  de-  the  place  where  foch  deferter  ftall  he 
be  apprehended,  there  to  fo  confined,  and  fliall  alfo  fend  by 
itil  he  fliall  be  demanded  fuch  fer)eant,  corporal,  or  dnunmer, 
»fon  or  perfont  a'uthorifed  or  the  ferjeant  commanding  fuch 
him,  at  herein  after  direct-  party  of  ferjcants,  corporals,  or  drum- 
hall  tnnixnit  an  account  mert,  an  order  under  hit  hand  to  the 
the  clerk  of  the  general  keeper  of  the  iaid  gaol,  houle  of  cor- 
>F  the  county,  flewartry,  region,  or  prifon,  requiring  him  to 
ce,  to  which  fuch  delcrter  deliver  fuch  deferter  to  the  peribn  or 
id  the  keeper  of  fuch  gaol,  perfont  therein  named,  which  he  it 
orre&ion,  or  prifon,  ihall  hereby  required  to  do ;  and  the  fer> 
:  full  fubfiflence  of  fuch  jeant,  corporal,  or  druouner,  to  whom 
t  the  rate  above  fpecified,  fuch  deferter  ihall  be  fo  ordered  to 
Dtenance  dnripg  the  time  be  delivered,  in  cafe  one  onlyfliall  be 
Minu^  in  hit  cuilody ;  but  fent  on  fuch  duty,  ihall  apply  to  the 
f  ent^ed  to  any  fee  or  re-  adjutant  or  feijeant'major  of  the  regi- 
a^count  of  hit  imprifon-  ment  or  batulion,  or  to  the  ieoi^ir 
'loch  clerk  of  die  general  ferjeant  of  the  corpt  of  the  county, 
ridi:eivmg  fuch  account,  ftewartry,  city,  or  place,  where  fuch 
dftately  tranfinit  a  copy  deferter  ihall  be  fo  confined  at  a£Dre« 
tlie  coi9nel  or  command-  faid,  and  fuch  adjutant,  ferjeant-ma- 
of  the  regiment  or  bat-  jor,  or  ferjeant,  (hall  order  a  fufficient 
iit'  county,  ftewartry,  city  party  of  the  ferjeantt,  corporalt,  or 
lod  alfo  to  the  adjutant  or  drummert  under  hit  command,  to 
er  commanding  the  fer-  aflift  in  conveying  fuch  deferter,  and 
tporalt  and  drummers  of  he  (hall  be  conveyed  to  the  adjutant 
entt  or  battalions;  and  the  or  ferjeant-major  of  the  regiment  or 
confrnanding  officer  of  the  battalion,  or  fenior  ferjeant  of  the 
r  battalion  to  which  fuch  corps  to  which  he  belongs,  in  the 
ill  be  found  to  belong,  or  fame  manner  as  before  direAed  with 
It  or  officer  commanding  refpedl  to  the  conveying  of  private 
1,  corporalt  and  drummers,  militia  men  to  the  adjutant  or  ier- 
Iment  or  battalion,  (hall,  jeant- major  of  the  regiment  or  bat- 
hereby  required  imme-  talion,  or  fenior  ferjeant  of  the  corps 
n  receiving  fuch  copy  to  which  they  belong ;  and  fuch  ad- 
d,  to  fend  any  ferjeant,  jutant  or  ferjeant-major,  or  ferjeant. 
r  drummer,  or  any  party  (hall  take  fuch  deferter  before  a  juf- 
aats,  corporals,  or  drum-  tice  of  peace  of  the  county,  ftewartry, 
regiment  or  battalion,  to  city,  or  place  to  which  he  beloogt, 
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it'       ing  ihem  to  pay  2os.  tp  the  perCoa  who  apprehended  fodi 
tJI^s"*    dcfcttcr ». 

The  calling  out  the  militia  in  cafe  of  invafion°*,  thepo- 
nifliment  for  non-attendance  "^  the  pay  and  other  prifileg^of 
the  men  turning  out^^.  the  re-inUfting  of  men  wbofe  time  11 
near  expiring  v>  the  diilf  of  county  lieutenants  and  other  qf* 
ficers,  when  the  militia  is  embodied,  as  to  making  pot  CSs, 
ballotting  for  men,  and  other  nutters  S  and  when  only  pait 


w         j! 


who  fliaU  forthwith  <»«fe  him  to.Vtf    emplojcii  ia  ^secutiiig  foch  ^u 
conveyed  to  the  commoD  gaol,  hoafe    aforefaid ;    and  all    other  ibjootH 
of  corrcdion,  lor  other  public  prlfon    corporals,  and 'drummers, oTdtf'taB* 
6'f  fuch  couiity,  llewartrf,'  clty;'W    tik',  wKfeorfahy  tntk&k^  or'<Jm)/^ 
place,  where  lie  (baU  reimiii  withont .  on  my  d^f  upon  -mjti^'^mil 
UaUjfr  inainpnze»  until  accHiri,mar«,  h^  cqnyinyinj^d  by  any  le 
ttal  can  aufi  (haU  be  fum^oDcd  and    ty^  flutll  be  biikttc4  in  1 
held  for  the  trial  of'Tqcl^  llttcTia:^    ai^ferjb^fij'corporilj,  ik 
accbr^ng  to  the  >^rovilMns  V^  ^U    billtM(tiig«JkiMiujtlly*i 
ad,  vfaeti  he  ftiitf  WideHwrei  to  the:  eaifhjP^  i>  f pgre^^A^m  rf9J^E**- 
.    pci^norpcrfonifffpicd^inanyordcK.  ^fejjtffFV?^  fT^  ff  Wbi£^ 
to  be  liTucd  for  that  pu^fc  uiider'     ^  And  be  U  further  e^iiadk^  4*^1 
the  iijdid  of' the 'office/ by  Wh6fe  m.'  ]uhifk  oT'SSfte^  ^w^'lUUHPWk 
thorftf  fifch  ^oiAt  mtntial  fti(U  be    aiif  ddbKcr 
iiioundocdi  requiring  the  deiifMf  of    a 
fufh  deferter^  and  all  gaolctt  and    ctf  thp  tnnniip^  c^ 
keepers  of  priibni  ihall  (if  required  H    fucti  deferter  flbafl  fietoo^'^ffrkR 
to  io  *6y  any  fetjeatt^,  or  corporal,  or'  thi/i  ia  tid^f erk)  vA  'i^  Hdiumtig 
dtuniiiier,  employed  in  conveying  any  -  oAttt*^  rcqniting'  fniii >  tloibw  ^ 
militia  man  or  ferjeant,  corporal  or    commanding  o^SifUBf'pQ^ffnmMtfd 
drummer/o  offending  to  the  regiment    fach  regiment  or  battUion,  the  &■ 
or  batplion  to  which  he  belongs)  re*    of  twenty  fhiUing^  to  theperioB  wfe 
ccive  into  their  cuftody,  and  confine    ihaU*Kav6  appre&adodlwrddflrtff; 
fuch  oftnder  for  foch  time  as  tboy    and  lach  deik  or  ceninadimite 
ihan  be  refpedively  fo  re(]iitred  aa-   U  bcfcby  au^omed^n4.njyiM» 
afore(aid»  not  exceeding  twenty-Spur    pay  the  (afnea^cordiiyl^oi|dcpii 
hours;  and  every  fuch  gaoler  or  keep-        "^  Ibid.  §  107. 
cr  of  any  prifon,  who  (hall  refufe  fo        ^  Ibid.  {  ixa 
to  do,  (hall  forfeit  the  fum  of  twenty        ^  Ibid,  f  X13— >XI5»  IX7»  190^1^ 
fiiiUingi;  and  all  fuch  ferjeants,  cor-        P  Ibid.  {  xx8|  119. 
porals^aod  drummert,  while  they  are       ^  Ibid.  §  I94»  laji  is7,  nl 
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Aatof  is  embodied  %  the  increafe  of  the  numbers  lawful  in  $  ^*  ^ 
nJe  of  invafion  *»  the  men  continuing  liable  to  fenre  though  tiori. 
■ch  fupplementary  militia  be  reduced  and  difembodied  by 
it)damation  *»  the  pardoning. deferters  who  farrendcr,  and 
nxfing  them  to  ferve  abroad  "1  ballottihg  for  fupplementary 
IScbi  *,  filling  up  of  Tacancies  occaiioned  by  militiamen  who 
ere  (eanieti  entering  into  the  navy  under  43  Geo.  Ill,  c.62, 
I  v,  lliefe  things  are  all  particuhrly  regulated. 

III.    Where  the  quota  of  any  county  (hall  not  be  raifed      \  3- 
idnn  ^  time  limited,  there  muft  be  paid  i^l*.- fterling  p^^* 
qiaiDj  for  each  man.    This  fum  is  to  be  raifed  by  af« 
fineatf  made  by  the  commidBoners  of  fupply  at  their  Afleffmenr. 
ifr*  'geacrii  meeting  Tcarly,  after  the  expiration  of  die  . 

■e  littitelt  im  receipt  of  the  certificate  of  the  lievten-  fi^^'oV 
IJt^  ,or.  of  three  deputy  UeutenantSt  mentioning  the  defi-^"PP^y* 
mof.'    The  commiffioaers  are  to  affefs^the  valued,  cent 
F^cMh  ^pwrMh,  or^  if  there  is  no  evidence  of  the  valued  rent, 
»o|itisij^  to  the'  cuflomary  payment  of  4ie  land  hix^,  in^^rti- 
m&mil  to  the  number  of  men  in  which  it  was  deficient  ^ ; 
liiwiMB  the  deiciency  fliall  arife  in  any  particular  parifli,  fio^n  of 
it  tfeffinem  flndl  be  made  thereon^.    If  the  commiflioners  ^<W^P?^ 
t^Vn^^^  to  Aialte  fixch  afleflhient,  they  are  perTonally  ble  for 
IjMci  ior  the  amount,  which  may  be  fummarily  recovered  ^^S^^- 
f  iwapiiiai  to  the  iheviff  or  fte wart  depute  at  the  inftance 

f  the 'fieutenant*  ' 

.1 

.!■  cilics»  the  aflefliiient  is  to  be  levied  as  the  cefs  ftent  ^ ;  in  dties. 
i*i  mgiftntfes  negle&ing  to  make  fuch  afleflment,  are  per- 
faady  liable,  on  fummary  complaint,  at  the  inftance  of  the 
ooDedor  of  the  land  ux  to  the  ftieriff  or  ftewart  depute. 

■  '  Dttd.  $  ia9,  •  By  4a  Geo.  Ill,  c.  91,  §  150,  the 

*  Ibid.  {  141.  penalty  wai  lol.    But,  by  an  after 

*  Ibid.  S  149.  aa,  43  Gea  III,  c.  50,  {  10,  it  wa» 
•*  43  Oca  III,  c.  50,  {  St  6.  railed  to  ijL 

*  »Wd.  §  13.  b  {  ,54.               c  J  ,j,, 
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S  3*  If  the  parifli  be  partly  landwardi  and  partly  within  \»i 

Fardyland-  ^^S^i  ^^  landward  part  is  confidered  as  part  of  the  coanty 
"^"'^»  .  or  ftcwartry,  and  the  part  within  the  borough  is  included  in 
u  borough,  the  afleflment  for  the  borough  ^. 

Such  fums  muft  be  remitted  immediately  to  the  coDefltir 

be^rraiit^d  ^^  ^^  ^^^  ^^  ''  ^^^  ^^^^  retain  it  in  their  hands  for  dm 
to  the  col-  months,  for  the  purpofe  of  paying  bounties  to  any  volvi- 
teers  that  the  deputy  lieutenant  {hall  raife  within  that  period 
for  fupplying  deficioncieS)  and  then  they  (hall  pay  the  badnce 
to  the  receiver  general  of  Scotland  ^.  And  when  the  wfaok 
afleflment  upon  any  place  is  paid  to  the  receirer  general  bt 
Scotland,  it  (hall  be  indemmfied  for  raifing  its  quota.  Hie 
receiver  general,  again,  muft,  within  ten  days,  cenify  the 
fame  to  the  treafury,  and  pay  the  money  into  Ac  eidiefaet, 
to  be  difpofed  of  by  parliament  K 

Pecnnitry       When  pectimary  penalties  aVe  paid  by  perfens  inBittrf 

^°    ^'^    their  quotas,  it  is  the  buGnefs  of  the  Ueutenanr  and  hb^ 

puties  therewith  to  procure  fubftitutes  as  foon  is  pdEU& 

And  under  the  former  afts,  fome  queftbns  htd  couietcftte 

Employe     the  court  of  feflion  as  to  the  right  of  litetenantfrietonkra 

Mit  there- „^^  levy,  till  the  faid  fums  had  been  accounted  for. -The 

court  had,  in  general,  been  of  o|Mnion^  that  wkateMir  aOiiii 

might  afterwards  lie  againft  the  lieufetianl  to'aoeointiiDrAs 

fums  received,  ftill  the  public  fetvice  could  not  be  infeil«|il- 

ed«  The  ballot  muft  take  place.   And  in  the  ftatote  43  Oex 

III,  c.  50,  $  I,  it  is  proi4ded|  that  dejittty  lientenami  Ad  I 

proceed  to  fupply  vacancies  in  the  miKtk  without  ngat^ 

Supplying   the  caufc  or  continuance  thereof.    The  vacancies  are  dinA^ 

vacancies,    cd  to  be  Certified  from  tinae  to  time  to  the  clerk  of  the  genail 

meetings,  and  by  him  notified  to  the  clerks  of  the  fubdivi/iofl 

'  ^  157-  ^  i  158-  ihall  be  paid  to  the  colkdcxdihtt 

h  }  159.  And,  by  { 160,  if  a  place    where  the  church  flaodL 
lies'iu  two  countict,  the  afleflment       i  {'x6x. 
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iieedi^;t,  and  there  filled  up  in  feven  days  ^.  And  if  anyperfon      §  3* 
ndesed  to  be  drawn  out  and  embodied^  appear  not  within  a 
lootfai  the  vacancy  (hall  be  fupplied  '•     And  commandants 
edncfledy  e?ery  month|  to  tranfmit  to  the  judices  of  peace 
their  quarter  feffions'  certificates  of  vacancies :  and  the  .  ^  ^ 
Bkms  {hall  aflefs  loK  for  each  certified  to  be  deficient ;  by  rhe 
td  at  C¥cry  fucceeding  feifionsi  a  farther  penalty  of  lol.  ^^^^^ 
slingy  till  fuch  vacancy  be  fupplied  <"* 

Marusd  men,  having  ierved  when  drawn  out  into  aAual  Married 
tnotf  may  cxercifa' trades  as  freely  as  foldiers  and  failor«  ■>•  '"^°* 


•i 


THE.ftatute  24  Geo.  II,  c.  44,  for  protefiion  of  juftices  Proteaion 
i  peaot»  extends  to  lieutenants  and  their  deputies  a^ing  an  [enaniTand 
iec^tfon  of  ibo  militia  d&s  <>•  deputy. 


i  •  ■ 


IV*'  In  order  to  provide  for  the  families  of  militia  men  in      i^-    , 
xHlml  when  caUed  out  into  a&ual.fervicje,  the  (1^44  Oeo.  provWimv. 
U'^  9sh  yf^  pafled,  ordering  that  the  families  of.  non- 
mniS^Qi^d  officers,  drummers,  or  private  militia  men»  in  ^^^^^ 
|pt|j|a4i  called  >out  into  adlual  fervice,  (hall  receive  a  week-     .     . 
^OPiinuiCfrpfia  £am  not  exceeding  the  price  of  one  day's 
Iknit  ia  hirfbandryi  for  every  child  born  in  lawful  wedlockf  Howmuclu 
lAnpd^  ten  yeEMftof  agc^  and  the  fame  for  the  wife''.  The 
§Si9m  itf  peace  ,rqgulate:  the  rate  of  the  allowance.     No  at*  ^^^^  ^' 
nm^gt-.is  to  he  yiade  till  the  man  have  joined  his  corps,  jullices. 
Hiilonger  than  he  (hall  remain  in  a&ual  fervice^  nor  to  any 
rifs  who  .ihall  follow  the  corps,  or  leave  her  child,  or  depart 
nm  hei  home,  unlefs  under  certificate  of  a  juftice  or  of  the 
■laiAer  of  the parifli,  that  ihe  has  gone  for  procuring  work^; 
to  the  family  of  any  fubftitute,  hired  man,  or  volunteer. 


^  1 2.  -^  {  3-  ^421  Geo.  in,  c.  91,  $  166.    As  to 

*  1 4.  what  the  proYifions  of  that  ilatnte  arr 

•  4i  Ceo.  ni,  c.  91,  S  170.  fee  Vol.  I,  p.  50. 

P  ii.  *J  Ibid. 
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r4r    ,  who»  after  teing  called  oul^  fball  mmj  wvbibmt^t^tmk 

p&oyuioM.  of  the  commauding  officer  cerctfiodpfo?  ioas  fo  Us  maifeag 

but  fuch  families  muft  preyiouily  obtaitt  a  certificate  of  A 

inability  to  maintain  themfehcs,  and  of  the  caufes  An 

The  certificate  mud;  be  figned  by  th^  parifli  miniftsr  anii 

heritor,  or  one  rcfpeflable  perfon  occupying  land  and  pij 

rent  not  undcr^  20K  fteriitig»jor9  in.cniss,  fmm  a  mioiffaEf : 

Certificate,  a  magiftratc  thereof*..  UpoDiproduAiaD  of  which  ceitiii 

to  any  jufticc  of  the  peace,  he  fhall  order  a  weekly  altowi 

One jufticc.  ^  ^  p^^  aecprdiogto  tbc  price  of  iabrar^:  as  fiafedbf 

julUecB  at  theif  quairtei.&ffioitS'V.  33»  jiiftice  of  pwteai 

ing  this  Older  muft  tranlinit  the  certificate  to  the  cierkcf 

oomi&iaioneis  of  fupply^  who  ihaU  txan&lit  the  Cmok  ttt 

(x>lle£lor  of  the  cefsw  Jf  hcvUCgleA  fordo  this^  he  is  KaUi 

a  penalty  of  5I.  fterling  for  each  negled*    The  colledoi 

the  cefs  (hall  pay  monthly  to  the  treafurer  of  the  kirk  fefl 

a  fum  fuffici^nt  to  pay  the  amount  of  fuch  orders :  for 

gleA  of  this,  he  is  liable  in  a  penalty  of  twice  the  amooi 

The  kirk  treafurer,  again,  pays  allowances  on  t^e  ori/tA 

the  minifter  of  the  parifli,  and  muft  tranlmit  to  the  ded 

the  commiilioners  of  fupply  fuch  orders,  together  with 

receipts  of  the  perfons  to  whom  the  money  is  paid  '.    ' 

to  treafurer  quarter  fcflions  may  grant  an  allowance  to  the  treafureti 

by  quarter  their  trouble,  not  exceeding  ad.  in  the  pounds.     Cbou 

(lonere  of  fupply  (hall  make  an  afleflinent  on  lands  bf 

valued,  and  houfe^  by  the  rent  fet  thereon  by  the  bteftii 

ment  for  the  houfe  tax  in  the  following  proportioost 

IS.  on  every  lool.  of  valued  rent,  and  id.  fterling  on  die 

of  the  rent  of  houfes  *.     Houfes  not  rated  to  the  bottb 

are  not  to  be  afiefled  *.     A  perfon  (hall  not  be  aflefled  I 

for  his  houfes  and  lands  if  they  be  in  the  fame  county  $ 

the  commifTioners  may  a(refs  him  in  either  way  which  fo 

r  J  4.  •  i  5.  X  §  9.  y  J 10. 

t  §  6.  "  §  8.  ^  5  II.  a  J  la. 
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ikdf  to  produce  the  faigheft  aflefiment^ ;  one  half  of  the  af-     $4*    , 
Bfinent  b  paid  by  die  tenants  ^.    In  Edmbnrgh  and  Glaf-  faoviuok. 
cnr  it  is  to  be  levied  hy  the  magiftrat«6|  from  the  heritors, 
Bigefiea  and  inhabitants^  in  .the  manner  the  cefs,  ftent,  and 
thor  paUic  bi^^dens  are  levied^. 


V.  SuBsrriTtnrEs  having  moce  thaotwo  lawfol  children  are     f  $• 

SUBtTI 
TDTI^ 


at  to  be  foceiTcd ;  and  no  allowance  is  to  be  made  to  the  '°*'^'' 


mily  of  a  fubftitute,  who  may  at  the  time  of  inrolment  falfe- 
r  Kprefient  himfielf  as  having  oidy  two  cUklien,  unlefs  he 
tfdl  nadertake  to  j(iiake;*pro«ifioa<  fev  «fa»  other  children^  to 
M  &tisfa&ion  of  a  juftice  of  peace,  in  which  cafe  the  jui)acc 
lay  Older  the  allowance  to  be  paid  inrefpeft  of  his  wife 
Dd;two  children  under  ten  ycara  of  age  ^ 
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CHAP.  V. 


OJ  Volunteers. 


I , 


m  OEM- 


}  I.       I-  nr^HE  names  of  volunteers  (hall  be  inrolled  andcem- 

JL     fied  to  the  lieutenant  of  the  county,  and  by  Urn  to 

the  lieutenancy  *•     And  commanding  officers  ihall  make  k- 

Enrolling,  turns  of  their  corps  three  times  a  year  ^ }  and  thofe  only  are 
to  be  deemed  efFe£iive  members  who  attend^  if  cavalryi 
twelve  days,  and  if  infantry  twenty-^four  days  in  the  year^ 
The  commanding  officer  ihall  certify  on  roll  that  the  cocfi 
have  been  infpefted,  or  arc  ready  to  be  fo.     And  voluoieeil 

^«iMionf  dujy  attending  exercife  are  exempted  from  ferving  in  die 

militia.  nulitia»  provided  the  mufter-roll  be  communicated  to  tk 
lieutenant  of  the  county,  together  with  a  certificate  of  the 

tS^Ai.    pcrf^"^  having  attended  <*.    Annual  abftraas  of  the  rolls  art' 
tranfmitted  to  the  office  of  the  fecretary  of  (late*.  Serjeaotfy 
trumpeters  (or  bugle  men),   and  drummers,  of  volunteer 
corps,  receiving  pay,  are  during  the  war  under  the  motifly 

*  39  Geo.  Ill,  c.  35.  {  a.  d  42  Geo.  Ill,  c  66,  (  J* 

b  43  Geo.  Ill,  c.  xai,  5  '•  ^.Ibid.  ^  6. 

«  Ibid.  ^  2. 
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:^  And  in  cafe  of  invafion  or  appearance  of  an  enemy  on      ^»- 

IN   GEM* 

icoafty  the  volunteers  may  be  called  to  afTemble,  and  are  kkal. 
be  fubje£k  te  the  mutiny  aft  then  in  force «  :  but  are  to 
tried  by  thofe  court  martials  only,  which  are  compofed  of 
unteer  or  yeomanry  officers  **.    Volunteers  fo  affembled  arc 
be  put  ukider  fuch  general  officers  as  his  majefty  (hall  ap- 
nt*.     And  all  volunteer  and  yeomanry  officers  (hall  rank  R^1^« 
Ji  the  officers  of  the  regular  and  militia  forces  as  the 
mgeft  of  their  refpeftive  corps  *.     Money  fubfcribed  for  corps,  in 
:  afe  of  any  corps,  as  well  as  the  arms  and  ftores,  mudcal  ^^P*^ 
traments  or  otheivarticke,  are  veAedin  the  commanding 
leer  for  the  time'.     If  any  perfon  refufe  to  pay  monpy  Finci and 
>rcribed|  or  required  by  the  regulations  of  fuch  corps  to  ^oiuT^' 
fubfcribed  by  him  towards  any  expence  of  the  corps,  or  recovery  o£ 
pay  any  fines  or  penalties  incurred  under  any  rules  or  re- 
lations thereof,  any  one  juftice  of  the  peace  may  caufe  the 
oe,  with  double  the  amount,  to  be  levied  by  diftrefs  and 
s^iiis  g^ibds;  and  the  fum  (hall  go  to  the  generai'ftock 
the  corps,  or,  if  there  be  no  ftock,  it  goes  to  fuch  pur- 
is  as  the  commanding  officer  (hall  direft". 

IT.  Volunteer  cavalry  are  farther  exempted  from  duty  r 
one  horfc  ",  and  wlien  going  to  and  returning  from  exer-  — catalrt 
:  arc -exempted  from  toll**.  On  defire  of  volunteer  cavalry 
iflemble  for  being  trained,  the  lieutenant  of  the  county  or 
deputies  may  make  an  order  for  that  purpofe,  with  con- 
(tetice  of  the  general  of  the  diftrift;  and  atly  one  juftice 
pciace  (hall  iffue  precept  to  the  conftable  to  quarter  the 
ft-commiffioned  officers  and  men  as  in  regular  forces  ^. 


1 1 


r  43  Geo.  Ill,  c.  Ill,  ^8.  1  ^  13. 

^  41  Geo.  Ill,  c.  66,  ^  10.  ^  4%  Geo.  Ill,  c.  66,  ^  7. 

43  Geo.  Ill,  c.  lai,  ^  XI.  ^  Ibid.  ^  9. 

'  Ibid  ^  xa.  P  43  Geo.  Ill,  c.  lai,  ^  4^ 


CHAP.  VI. 


Of  the  Statutes  passed  to  enable  his  Majestt^  more  effed- 
uaUj/  to  provide  for.  the  Security  and.Def^^t  0/  (Ifc 
Realpi;  and  for  imkmniffj/ing  such  P^rsimsasmaffsuffi 
in  their  Property  by  such  Measures  asf  nuN^  be  necesuff 
for  that  Purpo^. 


i  I.       !•  npH£  Britifli  defetscfe  a£t$  refer  to  dte  ktng^s  andent 


inotN*  j^     prerogadrc,  in  requiring  Ac  oiinuqf  iarnpe^<|f 

_^  ,^  re-  '^  ^^S^  fubje&8»  in  cafo  of  invafion  of  the  vcalm^*  J9B 

rogative.     the  earlieft  traces  of  the  ftatnte  bw  of  Soocland,  i«km^ 

militarf  force,  it  appears  to  have  been  the  poScjcl  Ht' 

country,  that  all  perfons,  from  the  age  of  fixteen  tojjfik. 

Ancient  re-  Ihould  be  readfy  on  occaGon  of  eaiergenos»  to  atoend  tk  cd 

ri^»^^    of  the  fovereign,  fumiihed  with  proper  fllrais,  ssCeariiBi'^ 

toVcara^  their  rank  and  condition.    In  order  to  make  the  pexkhoibt^ 

«ec<Mrding    of  this  public  duty  the  more  eflfedualf  there  ife  OMoy  ^ 

'  enadlments,  fpecifying  the  particular  manner  in  whkkio^ 

viduals  were  to  be  refpe£lively  armed :  Eyery  man  of  t#eotf 

pounds  rent,  or  ane  hundred  pounds  oFellate,  was  to  be  horiU 

and  haill  harnafled  ^,  as  gentlemen  ought  to  be ;  and  of  tcflO^ 

^  See  above,  VoL  I,  p.  310.  ^  Jat.  I,  parL  9, 1419,  c  lift 
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^und  of  renti  or  fifty  poundes  in  goods,  was  to  have  <'  hat^      ^  i. 
CHjgeti  and  a  pefane,  with  wambraflem  and  reirbraflers,  and '"  °'"" 
lofes  of  j^ate,  pans,  and  leg  fplents  at  the  lead,  or,  gif  him  ^Yrcherr 
Ids,  better  ^.**    It  was  farther  ordered,  that  all  men  **  bulk  enjoioel 
lemfehres  to  be  archers  fra  they  be  twelve  years  of  age  5  and  ^^  mMtkM 
tit  m  ilk  ten  pounds  of  land  there  be  bow  marks  fpecially  near  °ear  MriA 
>  paroche  kirks,  quairin  upon  halie  daies  men  may  cum  and 
t  the  lead  fchate  thrife  about,  and 'have  ufage  of  archerie; 
id  quha  fa  ufis  not  the  faid  archerie,  the  laird  of  the  land 
H  raife  of  him  a  wedder,  and  gif  the  laird  raifes  not  the 
lid  paine,  the  king's  fchireff  or  Ins  minifters  fall  raife  it  to 
eking^,"    In  like  manner,  it  was  ordained,  that  **  wea« 

c  XblA,  tctoe  daks  to  fifteeoe,  qnhill  they  bt 

lum%  that  ilk  aeamiBi  that  U  of    anU  lauchfully  bodizi,  as  tffcitu. 

m 

MBtie  pound  ill  fp^ide%  haue  a  ^d  ^    ■^^^^f  ^^  ^  ordaned,  tha^  ilk  Vtirgea 

uk^of  fenfe,  oi  'a&c  harbirgeoDy  hauand  ikit  poundes  in  gudet,  falbe 

^  bi^, '#icirbM^;  firKaW,  fWbfdr  hiil  siMhkied,  M  a  gantleuM  richt 

dhkft-WMl  bAiifi^psd  iht  cevDMi  tobe.    And  theseaa4Aofl«Mr  de- 

It  is  oa  arcber»  nor  cannot  draw  a  gree,  and  bturg^ilca  of  fwcaUt  pni^et 

w,  laU  haue  a  gude  fuir  hat  for  hit  in  gndi  (albe  bodin  with  hat,  doublet, 

id,  and  a  doublet  of  fenfe,  with  or  habirgeon,   fword   and  bockler, 

orde  and  buckkr,  and  a  gude  axe,  bow,  fchaif,  and  knife.    And  that  he 

«tti  ft  bi»y|iJil#aflb.  chat  is  na  bowman,  haoe  %  |[f  Axo 

hqpu  k  if  fk^M  and^ordaiied,  that  and  fore  weapons,  as  is  £ore(at£  And 

;birnuiDi  wIlhiA  hlmfelfe  fall  fee  that  the  baiUies  hil  raife  the  paine 

I^Maune  Ink  tnea  t6  'be  bodin,  as  hereof  in  burgh,  gif  it  bek  not  keep- 

kfcsc  «irgkten«    And  gif  he  deis  cd;  Aat  is  to  lay,  of  ilk  hamKhed 

tj^^toiiBB  this  aod  Manisemei,  man  feur  fluUinga  at  the  firft,  aacht 

iUkktSe  fall  raiie  of  ilk  zeaman  ihiUingeft  at  the  nixt,  a  marke  at  the 

Wibtl^hoi^  as  is  forefiUd,  a  wed-  thrid  dale,  ay  foorth  qahill  he  be 

ii  tiA  \it  Sfte  gentleman,  twa  weiH  anarmed.    And  of  ilk  zeaman 

idiff%-  fii  that  tb^y  be  warned  of  twa  Ihillinges  at  the  firfl,  fonre  ibiU 

■tk  daici!  warning  at    the   firft  lingesat  the  nixt,  and  ancht  Ihillinges 

it;  Aid  of  the  nixt  at  fifteen*  daies  at  the  thrid,  and  fwa  foorth,  fphtll 

ll|Jig;-of  ilk  seaman  not  bodin,  he  be  weill  anarmed. 
*  «dhkn»  and  of  ilk  gentleman        See  alfo  Jas.  II,  p.  13,  1456,  c.  56 ; 

1;  aadafcthe  thrid  time  Jas.  Ill,  p.  6,1471,  C44;  and  p.  ir, 

warning  of  the  zea^  14S1,  c.  80;  and  Jas.  V.  p.  6,  XJ40, 

1  dwee  vedders,  and  of  ilk  gentle-  c.  87  and  88. 
Qamkt,  and  fwa  furth  Cra  fif-       d  Jas.  I, p.  i,  Z4»4,  Ci  z8. 
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Public  Poutt. 


BookV. 


J  I. 

Ill  OtM- 
IKAL. 

fluwiDg. 


43  010.  Ill, 

Lieutenants 
and  their 
dbputiet.' 


pon-(hawing  be  made  in  ilk  (hire  four  times  in  the  aorS'* 
and  "  (icklike  in  burghs  V'  and  <*  at  fuch  days  and  place  tt 
ihall  pleafe  the  fherriff  and  bailUes  to  burgh  and  to  Und^ 
and  that  the  mufters  be  taken  by  them,  or  by  the  kin^i 
commiffioner  in  that  part^/'  All  who  came  to  thcfe  voh 
pon-Qiaws  were  to  be  enrolled,  with  the  manner  of  that 
arms  yearly  ^ ;  and  captains,  one  or  more,  were  choiien  ia 
every  parifli  by  the  iheriff  and  bailie,  with  the  king's  ooib> 
miflioner  in  that  part,  with  the  advice  of  the  moft  aUe  d 
the  (hire,  to  mufter  their  companies  on  holy  days  befos 
noon^  The  military  policy  of  Scotland  ieems  to  haieiCf 
mained  under  thefe  laws  and  regulations  tili  the  ReftontioBi 
when  this  part  of  the  prerogative,  which  had  been  queftiooed 
during  the  ftruggles,  was  recognized  by  vtSt  1661^  c  j. 

n.  The  Britifh  defence  (l^tutes  are  to  be  eieecutrdbf  tk 
lieutenants  and  deputy  lieutenants,  who,  as  ahcidy  mcAtioiw 
cd,  have  come  in  place  of  the  £ngli(h  commifBoners  of  v* 
ray,  and  what  in  Scotland  was  the  military  premcesftbe 
iherifr,  bailie,  and  king's  commii&oiicr  iaiiial:  parti.  .^  '  ••'• 


Ordenfor  The  general  meetings  of  the  lieutenancy,  are  direSed'to 
marniDg  ^ff^^^  orders  for  returning  lids  to  the  deputy JientciSHittelals 
from  17  to  55^;  and  conftables  are  to  diredl  houfehoRto 
to  do,  in  the  form  of  a  fchedule  contained  in  the  aft'.  Tbefe 
Four  dafles.  lifts  are  divided  into  four  clafles:  ift»  unmarried  men,  b^ 
tween  17  and  30;  2d,  between  30  and  50}  3d,  manied 
men  from  17  to  30,  with  only  two  children;  and,  4tb|aII 
other  perfons™. 


atty  fepartte  congregitian,  in  Ikolf  v* 
ders,and  not  exercifing  aoj  other  twe 
eicept  that  of  a  fchoolmafter,  oor  "t 
of  the  people  called  ^uaken,  nortff 
houfekeeper  pra^iiiog  as  a  nedtf 
man,  nor  any  officer  of  the  inBf,«"*" 
§  10.  Except  infirm  perfons,  alfo  litia,  navy,  marines,  foldier,  &!•"■» 
judgca,  clergymen,  liccnfcd  teachers  of    volunteer,  nor  any  fuch  dejwtj  »»• 


«  Jas.  I,  p.  a,  1424,  c-  44. 
f  Jas.  l,p.  3, 1425,  c.  60. 
»  Jas.  V,  p.  6, 1540,  c.  Sj. 
h  1540,  c.  89. 
1  Ibid,  c.  91X 
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juftices  are  empowered  to  appoint  deputies  to  quak-      {  %, 
m  any  fuch  happen  to  be  conftables^  or  otherwifc  c.^r^'^"^ 


aA  in  execution  of  this  a&  ^^ 


may  dire£k  pariihes  to  be  provided  with  arms  Keeping 
lUtrementS)  which  (hall  be  kept  as  the  lieutenant  or    ^  ^"'^ 
ieutcnant  (hall  dired,  under  the  care  of  the  elderSy 
»,  and  other  parochial  officers ;  any  one  of  whom 
to  obey  (hall  forfeit  a  fum  not  exceeding  ®« 

lence  of  keeping  the  arms  is  to  be  defrayed  by  the  Afleflment 
nd  any  two  deputy  lieutenants  may  aflefs  the  parilh  ^^^, 
ame'.  The  training  ^^  appointment  and  rank  of 
I  nonattendance  S  penalties,  allowance  for  attend- 
nproper  behaviour  during  exercife  ^^  nondelivery  of 
ileps  to  be  taken  in  cafe  of  invafion*»  embodying  the 
partly  pay  of  officers  and  men  when  out  ^^  all  thefe, 
XX  mactersi  are  regulated  in  the  refpedlive  claufes. 

Wires  and  families  of  perfons  enrolled  are  entitled  to  Wiyesanl 
as  thofe  of  mUitia  men.  ^"^^^ 


and  forfeituresi  incurred  under  this  a£b,  may  be  Fioet  and 
r  warrant  of  any  one  juftice  of  peace,  by  diftrefs  and  *^^'**^"''«- 


ifttbk,  or  peace  pfficcr,  or  '  With  militia  officers  you^gcft  of 

K>linafter  adisg  in  cxecu-  tbe  (ame  claia. 

•  aa.    §  II.  8  ^  35.                   «  J  37. 

*>  §  15.  "  J  38.              *  i  4*. 

As  is  ordered  bf  the  ftat-  *  {  44>  45i  ^^%  47>  48|  49* 

tviding  relief  to  the  families  '^  S  i^* 

Hen  c»Ucd  out  in  adual  fer-  ^  §  57. 

d  S40. 


CHAP.  VII. 


Of  Seamen. 


%  X.      I.  T^fO  I^ft^  fearaen  (hall  be  uken  out  of  hit  majeftfi 
2(^*"^  X^  fervioe  by  any  piocels  other  than  for  fomc  crinuL 

matter,  unlefs  affidavit  be  firft  made,  that  the  ilebc  or  dtfi* 
age  amounts  to  20I  ^. 

■ 

But  the  plaintiff  may,  on  notice  firft  giren  to  the  definri* 

ant,  enter  a  common  appearance  and  proceed  to  judgOMl 
and  outlawry,  and  have  execution  other  than  againft  Hi 
body^ 

**  No  court  martial  muft  punifli  or  try  any  oflN!ncc  commit- 
ted by  any  feaman  in  his  majefty'6  fcnrice,  which  flmli  iHt 
be  committed  on  the  main  fea,  or  in  great  riTen  btaoA 
the  bridges,  or  in  a  haven  or  creek  within  the  jurifdi£Boo  01 
the  admiralty ;  except  in  the  cafe  of  fpies,  or  of  mutiny  ^ 
defertion,  or  difobedience,  or  of  offences  committed  on  bod 
in  foreign  countries  ^. 

*  3X  Geo;  II, c.  10, 1  »8.  b  j  aa.  *  «•  33i  J^ 
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klMBN  who  haTc  been  employed  in  the  king's  fervice      S  <• 

K  the  acceffion  of  king  George  the  fecondj  and  not  de-  skal. 

ted|  may  fet  up  and  exercife  fuch  trades  as  they  are  apt 

',  in  any  town  or  place  of  Great  Britain  oj  Ireland,  with-  Where  tlwy 

t  moleftation  (except  in  Oxford  or  Cambridge) ;  and  if  any  die  trades. 

rfon  is  fued  thereupon,  and  the  plaintiff  is  caft,  fuch  per- 

\  (hall  have  double  cods  ^. 

A  SEAMAN,  inftead  of  being  committed  to  the  houfe  ofConviaed 
TcAion,  for  default  of  paying  the  penalty  for  fwcaring,  ^  "^^^t* 
lU  be  put  in  the  (locks  for  one  hour  for  every  fingle  ofTence, 
i  for  any  number  of  oflfences  of  which  he  (hall  be  convi£l- 
at  one  and  the  fame  time,  two  hours  ^. 

^0  fcamen  employed  in  his  majefty's  fervice,  (hall  have  Scttlc- 
'  (ettlement  in  any  parifh,  port  town,  or  other  town,  by  "**"'^ 
nrery  and  publication  of  a  notice  in  writing,  unlefs  it  be 
ar  his  difmi(Eon  out  of  his  majefty's  fervice  ^* 

The  treafurer,  comptroller,  furveyor,  clerk  of  the  a£ls,  or  oiflarbance 
of  the  commi  (Boners  of  the  navy  may  puni(h  feamen  »ntheyardi. 
others,  making  difturbanccs  in  the  yards  or  offices,  and 

f  Und  them  to  their  good  behaviour,  and  to  appear  at  the 

t  aiEzes,  or  general  quarter  feffions,  to  be  profecuted  for 

b  ofience  ^. 

Phe  perfonating  of  feamen  in  his  majefty's  fervice,  their  Pcrfonating 
cntors  or  adminiftrators  *»,  or  outpenGoners  of  Greenwich  **""*• 
pital^,  is  declared  to  be  felony  without  benefit  of  clergy; . 
til,  in  common  language,  a  capital  offence.   And  for  the 
tteffi:£iual  bringing  the  offenders  to  juftice,  the  treafurer, 
iptroUer,  furveyor,  clerk  of  the  a£ts,  or  any  commiffioner 

as  Geo.  II,  c  44;  3  Geo. Ill,  c.  8.        ^  i  Geo.  ft.  2,  c.  15,  <i  I,  a. 
^9  Geo.  II,  c.  21,  <;  5.  h  31  Gca  U,  c.  10,  \  4. 

\  Will  c.  II.  i  3  Geo.  Ill,  c.  16. 

V.  //.  T  t 
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{ I*  of  the  navy,  may  aft  as  juftices  in  apprehending  any  perfoa 
ERAL.  '  charged  with  forging,  or  counterfeiting,  or  procuring  to  be 
counterfeited,  any  letter,  ticket,  latter  will,  power  of  attor- 
ney, &c.  or  uttering  the  fame  as  true,  in  order  to  rcccire 
wages  due  to  any  feaman,  or  other  perfon  tn  his  mzjAfi 
fervice  *^. 

OuTPENsioNERs  of  Grecnwich  hofpital,  in  order  to  re- 
ceive their  penfion  half  yearly,  as  it  (hall  become  due,  W, 
together  with  the  printed  bill,  delivered  to  them  by  the  com- 
miffioners,  produce  a  certificate  under  the  hand  of  the  mini- 
fter  and  church  wardens  \  where  they  refide,  that  fuch  per-' 
fon  is,  to  the  bed  of  their  knowledge  and  belief,  the  pcrfen 
named  in  fuch  bill. 


}  1.  II.  Concerning  feamen  in  the  merchant  fervice,it  iscn- 

THE  MCR.  afted,  by  the  2  Geo.  II,  c.  36,  that  no  mafter  of  a  fliip  ikatt 


CHANT  proceed  on  a  voyage,  without  an  agreement  in  writing  with 
each  mariner  (apprentices  excepted),  to  be  figned  byfodi 
mariner,  for  wages ;  and  by  3 1  Geo.  Ill,  c.  39,  the  £unc 
is  extended  to  feamen  employed  in  the  coafting  trade,  00 

One  jufticc.  pain  of  5I.  for  each  mariner,  on  conriftion  before  onejaftice 
by  the  oath  of  one  witnefs,  to  be  levied  by  diflrefs;  for  want 

^^*^"     of  diftrefs,  to  be  committed  till  paid ». 

Ddcnio^.  -^^D  ^f  ^hc  mariner  deferts  after  he  hath  Ggned  the  agre^ 
ment,  he  (hall  forfeit  the  wages  due  to  him  at  the  time  of 
deferting;  and  on  application  .from  the  mafter,  owner,  of 
commander,  of  the  fhip,  fuch  juftice  may  caufe  him  to  be 
apprehended,  and  if  he  (hall  rcfufc  to  proceed  on  the  fOf- 
age,  without  fufficient  reafont  o  the  fatisfa£tion  of  the  juftice, 
tht  faid    uftice  fliall  commitli  im  to  the  houfe  of  contfliov» 


c.  30.  S  5- 
1  Sxiubi;  the  miniftcr  and  eldcix 

i2. 
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bare  to  be  kept  to  hard  labour,  not  exceeding  thirty  days,      { %. 
or  Ids  than  fourteen  days  ^  ViuM!J£a  * 

CHANT 

And  if  any  feaman  abfcnt  himfclf  from  his  (hip  without  »**^"»- 
avc,  he  fliall  forfeit  for  every  day's  abfence  two  days*  pay  j^^^^^^ 
)  Greenwich  hofpital,  to  be  dedu£led  by  the  mailer  out  of  himfclf 
s  wages ;  the  fame  to  be  entered  in  a  book,  and  figned  by  J^i^g*!**^ 
e  mafter  and  two  officers  of  the  (hip ;  and  the  fame  to  be 
lid  over  to  the  officer  who  collefts  the  6d.  a  month  deduft- 
1  out  of  feamens*  wages,  for  the  faid  hofpital  ^. 

And  if  any  feaman  not  entering  into  the  king's  fervice, 
all  leave  his  (hip  before  he  hath  a  difcharge  in  writing ;  he 
all  forfeit  one  month's  pay  in  like  manner  *. 

Akd  the  mafter  (hall  pay  the  feaman's  wages,  if  demand- 
ly  in  thirty  days  after  the  (hip  is  entered  in  the  cuftomhoufe, 
at  the  time  of  difcharge,  which  (hall  iirft  happen,  dedud- 
g  out  of  fuch  wages  the  aforefaid  forfeitures ;  on  pain  of 
)8.  to  fuch  feaman,  to  be  recovered  in  like  manner  as  his 
ages  «. 

in.     Every  petty  officer  and  feaman  or  landman,  non-      5  5* 

•#*•  *         /  ^  I  r        •         -ALLOT - 

rnumflioned  officer  of  marines,  and  marine  ^^  or  boatfwain,  mcnt  or 
inner,  or  carpenter f,  ferving  or  entering  on  board  any  vef-  ^^^  "^^ 


AMIN   • 


1,  may  allot  a  certain  part  of  his  monthly  pay  to  the  main-  familu  s. 
nance  of  his  wife,  children,  or  mother ;  every  petty  officer 
id  non-commiffioned  officer  of  marinesi  boatfwain,  gunner 
ul  carpenter,  one  half  of  their  pay  ^  every  able  bodied  fea- 

k  fl  G€a  II,  c.  36,  ^3,4;  31  Geo.        «  a  Geo,  II ,  c.  36,  ^  7 ;  31  Geo. 

^«•S9.S3•  .      "Uc.  39,  ^5. 

*  aGeo.II,  C.36,  ^  3»9;  3X  Ceo/       f  35  Geo.  Ill,  c.  28,  i  i. 

^  c.  39,  S  4f  7-  g  Ib^J-  <^-  95- 

d  a  Geo.  11,  c.  36,  ^  6 }  31  Geo. 

'»c-39i  S  4»  10. 
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man,  5d.  per  day  y  every  ordinary  feamaOi  4d.  per  day*,  and 
every  marine,  3d,  per  day ;  to  be  paid  every  twenty-eight 
days,  as  direfled  by  the  a£t«  Volunteers,  at  the  time  of  en- 
tering, may  allot  a  part  of  their  pay  to  be  paid  as  fperified 
by  the  a£t ;  to  be  paid  by  the  receiver  general  of  the  laoi 
tax  of  the  county  or  city,  or  cdlle^or  of  the  cufloms  or  a- 
cife,  neareft  the  refidence  of  fuch  wife  or  mother  ^.    So  all) 


*  The  regolatin;  officer  is  to  make 
out  three  declarations  of  aUocment, 
and  three  orders  of  payment,  to  be 
triplicates  of  each  other,  in  the  fol- 
lowing form : 

No.  I.-— I  A.  B.  petty  officer,  or 
feaman,  landman,  non-commiffioned 
officer  of  marines,  marine,  do  hereby 
declare,  that  I,  having  a  wife  and  one 
child,  a  boy,  and  children  of 
whom  are  boys,  or  mother,  living  at 

in  the  county  of 
entered  this  day  to  ferve  in  his  ma* 
}^y*s  navy,  now  ferving  on 

board  his  majefty*s  fliip  , 

have  allotted  per  day,  out  of 

my  wages  or  pay,  for  the  mainten. 
ance  of  my  wife  and  child  or  chil- 
dren,  or  mother,  and  I  do  hereby  di- 
Tc6t  you  to  pay  or  caufe  to  be  paid 
toC  B.  my  wife,  or  my  mother,  liv- 
ing in  the  place  and  county  aforefaid, 
at  the  end  of  every  twenty-eight  days 
from  the  date  hereof,  the  fum  of 

being  at  the  rate  of  per 

day  out  of  the  wages  or  pay  to  grow 
due  to  me  as  a  in  his  majef. 

ty*s  navy,  a  duplicate  hereof  having 
already  been  tranfmitted  to  you,  fign- 
cd  by  three  of  the  commiffioners  of 
his  maje(ly*9  navy,  upon  her  pniduc- 
ing  a  certificate,  under  the  hands  of 
the  minifler  and  the  churchwardens 
or  churchwarden,  or  the  elders  or 


elder,  of  the  pariih  where  (he  nUa, 
that,  to  the  beft  of  their  kDowfe4|e^ 
the  faid  C.  D.  is  my  wife,  or  my  mo- 
ther, or,  in  the  event  of  the  death  of 
my  wife,  pay  the  fum  afore(aki  to  tk 
perfon  who  (hall,  by  the  minifteriBd 
churchwardens  or  churchwarden,  cr 
elders  or  elder,  of  the  pari(h  whof 
my  £iid  wife  refides,  ^  appoimed  tt 
receive  the  fame,  for  the  maintaiiM 
of  my  child  or  children.    Dated  11 
on  board  hn  majefty's  ftip 
tliis        day  of 
Signed  A.  B. 

Wiinefs  (if  on  (hore)    T.  Bcmliiiff 
lieuL  of  his  majeHy's  nif;. 
(if  on  board)    D.  £.  capt. 

F.  Client nd 
iigiiiiig  OMP* 
To  the  trea(iirer  of  his  majeftj'snsiy. 
To  the  receiver  general  df  the  ltd 

tax  of 
To  the  coUedor  of  the  cnAemief  ck 

port  of 
To  the  colledor  of  the  excifett 
To  the  clerk  of  the  cheque  at 

Signed    H.  L  7  ComnifiMa* 
K.L.  Vofhtsmjeftj'* 

which  being  oambered  and  dtfi 
and  the  blanks  filled  op,  focfa  foam 
or  landman  (hall  fign  the  timt,  t^ 
fuch  regulating  officer  (hall  aUb  %■ 
at  a  witseftt  and  if  Alcfa  wife  «■•' 
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tty  ctfieevs  or  other  fe^men  may  aiSgn  theirs  in  like  man.      {  3- 

-  ALLOT- 

MtKTOr 
PAT   TO 

Fhe  declarations  and  orders  are  to  be  examined  with  the  J  am*!',"  J. 
I  by  the  navj  boards,  and  one  is  to  be  delivered  to  the 
€  or  mother^  another  to  the  receiver  general  or  coUeAory 
I  a  third  to  the  treafurer  of  the  navy  *.  Within  twenty- 
bt  daySf  the  perfons  to  whom  fuch  orders  are  fent,  are  to 
mine  the  (ame,  and  alfo  certificate  of  minifters,  and»  on 
sg  £itisfied  (by  the  oath  of  the  wife  or  mother,  if  necef« 
f)  he  (hall  immediately  pay  the  fum  gratis  ^ 

F  the  wife  die,  leaving  children  under  fourteen  years  of  Wifcdfinjr, 
,  the  minifter  and  churchwarden  where  fuch  wife  refided  childrciT"^ 
be  time  of  her  death,  (hall  certify  to  the  commiQjoners  ^^^^^  ^^* 
the  navy  the  day  of  her  death  i  and,  if  children  are  left, 
ages  of  thofe  under  fourteen,  as  near  as  they  can,  and 
w  piany  are  boys;  and  (hall  alfo  certify  their  intention  of 
Knnting  a  fit  perfon,  refident  within  fuch  pariih,  to  receive 
t  part  of  the  father's  wages  allotted  for  the  maintenance 
bb  children,  in  cafe  of  his  wife's  death ;  and,  along  with 
b  certificate,  (hall  aUb  tranfmit  the  triplicate  of  the  de- 
ration and  order  wluch  was  in  her  poflelTion  at  the  time 
lier  death ;  and  if  the  commiffioners  of  the  navy  are  fatis- 
I  ci  the  truth  thereof,  and  that  the  father  i>^  (till  alive,  and 
die  fervice  of  his  majelty,  they  (hall  make  out  three  cer-  Three  cer. 
cates  and  orders,  which  (hall  be  triplicates  of  each  other,  tificatcsand 
the  form  as  below  *.     And  (hall  fend  the  fame  to  the  made  out. 

'  flnll  then  tttend  in  perfon,  fuch  (ion,  oppofite  to  the  name  of  every 

er  (hall  dcKver  to  her  one  of  the  mao  fo  entered,  whether  he  hat  al* 

Scate  orders,  and  ihall  fend  the  lotted  any  p^t  of  his  pay  as  afore- 

xtwotothccominiflioncrsof  the  faid^  ano  lo  v^ hat  amuuoc.  together 

fl  but  if  fuch  wife  or  mother  with  the  date  of  fuch  crd^r      ^  3. 

I  not  attcnd,fuch  officer  Hiail  fend  (^  35  Geo.  Ill,  c  28,  §  4. 

he  laid  tripUcatrs  ut  ihc  faid  com-  ^  ibid.  §  5. 

iooers,  and  ihall  fpecifj  and  mtn«  *  No.  z.— We            the  nunider, 

Tt3 
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minifter  or  churchwarden  of  the  parifli  where  the  wife  &d, 
who  (hall  fill  up  the  blanks  and  fign  the  fame,  and  haTing 
procured  two  juftices  of  the  county  wherein  fuchpaiUh Iks 

ter,  and  churchwardens  or        We  and  two  of  ka 

churchwardcji  of  the  pariih  of  majcily'f  juftices  of  the  peace  in  aid 

ia  the  county  of  do  hereby  cer-  for  the  county  of  do  kcrdj 

tify  and  declare,  chat  wife  of  certify  and  atteft  to  the  commiffiniwi 

a  petty  officer,  or  feaman,  of  his  majefty's  navy,  that  the  bdi 

landman,  non-commiflioned  officer  of  fet  forth  in  the  above  certificate  ue 

marines,  marine,  ferving  in  his  ma-  true,  to  the  befl  of  our  koowkdige 

jcfty*s  navy,  di«d  on  the  day  of  and  belief,  and  that  the  faid 

and  was  buried  in  the  faid  pa-  named  therein  it  a  fit  and  proper 

rilb,  where  (he  had  redded  perfon  to  receive  the  wages  aUotttd 

months,  or  years,   previous  to  her  by  the  above  for  the  aniatts* 

death.    And  we  further  certify  and  ance  and  fupport  of  his  chiJd,  or  dti^ 

declare,  that  there  is,  or  are,  living  in  dren,  in  the  event  of  the  deadi  of  Vk 

this  pariih,  a  child,  or  children,  under  wife ;  and  we  do  hereby  approfie  d 

the  age  of  fourteen  years,  of  the  afore-  him  in  that  refped.    Dated  at 

iaid  late  the  hufband  of  the  this  day  of 

aforcfaid  deceafcd,  who  is  a  Signed  G.  H.7  Juftices  of  pace 

boy,  or  girl,  of  whom  are  boys,  I.  K.  J  torthecoutyof 

and  we  have  appointed  of  Ixndon,  the        day  of 

in  this  pari(h,  to  receive  fuch  allow-        We  approve  of  the  above,  andal* 

auce  as  the  aforefaid  the  father  allow  the  fame,  and  order  the  psf- 

has  allotted  out  of  his  wages  or  pay,  mcnt  of  that  part  of  the  wages  alb»> 

due  or  to  become  due  for  his  fervicc  ted  by  the  above  mentioned 

in  the  navy,  for  the  maintenance  and  for  the  maintenance  and  ftippoftoflii 

fupport  of  hit  faid  child,  or  children,  child,  or  children,  in  the  event  of  tki 

iu  the  event  of  the  death  of  his  wife :  death  of  his  wife,  to  be  paid  to  Ac 

And  we  rcqueft  tha(t  you  will  give  above  named        '     for  that  porpdb 
the  necefTary  order,  that  the  wages  of  Signed    L.  NT)  Cuuwui*' 

pay  of  the  father  io  allowed  as  afore*  N.  O.  ^    ers  of  die 

laid  (hall  and  may  in  future  be  paid  ^'  Qi-J     ^*'^' 

to  the  faid  for  the  maintenance  To  the  Trcafurer  of  the  Navy. 

the  Receiver  General  of  tbeLw 
Tax  of 


and  fupport  of  the  child,  or  children, 
of  the  faid  under  our  infpe&ion 

and  dircdion.    Dated  at  this 

day  of 

Signed        A.  B.  Minifter. 
CD. 

E.  F.  Churchward. 
To  the  Commiffioners 
his  Majefly's  Navy. 


the  Colledor  of  the  Caltooi  it 

the  port  of 
the  Colledor  of  the  Exdieat 
the  Clerk  of  the  Chefie  9i 
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toatteft  the  fame,  (hall  return  the  faid  three  triplicates  to      §3* 
tlie  commKEoners  of  the  navy,  who  {hall,  on  the  receipt  mint  or 
thereof,  examine  the  fame,  and,  if  found  right,  (hall  mark  '^^  I'o  . 
each  of  the  triplicates  with  the  fame  number  with  which  the  rAMxuit. 
oqginal  declaration  and  order  was  numbered ;  and  three  of 
the  laid  commiffioners  ihall  date  and  fign  their  allowance 
thereof,  and  ihall  addrefs  each  of  them  to  the  fame  public 
officer  to  whom  (he  original  was  addrefled,  who  (hall  tranf- 
mit  one  of  them  to  the  perfon  fo  appointed  by  fuch  minifter 
and  churchwarden,  and  approved  by  the  juflices,  together 
with  the  original  declaration  and  order  which  was  fent  to 
diem  as  aforefaid  ;  and  another  thereof  (hall  be  tranfmitted 
to  the  treafurer  of  the  navy,  or  other  public  officer  appointed 
to  pay  the  fame,  as  the  cafe  may  be ;  and  the  third  (hall  be 
ddivercd  to  the  treafurer  of  the  navy  ^. 

And  at  the  end  of  twenty-eight  days  or  more,  from  the  Perfont  ap. 
bft  payment  made  to  the  wife  who  fo  died  as  aforefaid,  or  ^^^^mj 
hua  the  date  of  the  original  declaration  and  order  in  ca(e  &r  chUdT 
die  has  received  no  payment  thereon,  the  perfon  fo  appoint-  appIy'fM' 
«d  may  apply  to  fuch  public  officer  to  whom  the  fame  is  ^*  f*°f*» 
addrefled,  for  payment  of  what  may  be  due  thereon,  and  certain 
ihall  then  produce  the  original  declaration  aud  order,  and  P^P^** 
die.  certificate  of  the  minifter  and  churchwarden,  and  atteft- 
idem  by  the  juftices,  and  allowance  by  three  commiffioners 
ai  aforefaid ;  and  (ball  alfo  deliver  a  certificate  from  the 
ainifter  and  churchwarden,  fpecifying  that  there  is  a  child, 
or  the  number  of  children  under  fourteen  then  living  in  their 
pari{h,  diftinguiihing  how  many  are  boys,  and  their  ages,  as 
near  as  they  can,  and  (hall  in  all  things  proceed  in  the  fame 
manner  as  before  direfted ;  and  fuch  payment  (hall  be  con- 
tiimed  fo  long  as  all  or  any  one  of  fuch  children  (hall  remain 
^der  fourteen,  or  the  father  (hall  live  and  continue  in  the 

i 
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f  $•       king's  fervice ;  except  as  herein  after  excepted,  wbere  oo 
MtifT  OF    demand  fhall  have  been  made  within  fix  mondis  ^. 

YAT  TO 

ssambm's  a         •/• 

YAMiLXBt.  And  if  any  fuch  feaman,  landman,  or  marine  Ihall  bepo* 
Seamen,  Inoted,  he  may  increafe  the  allowance  out  of  his  pay  to  Ui 
motion  m;^  ^^^»  children,  or  mother,  to  the  amount  allowed  to  his  raak 
increafe  as  aforefaid  -,  and  the  fame  rules  and  regulations  (hall  be  ob* 
their  Fami-**  fcrvcd  as  bcforc  is  dire^ed  and  prefcribed^. 

lies. 

Payments  And  all  fuch  payments  as  aforefaid  fiiall  be  by  even 
for^aS^d^ys  "^^^^^'y  Payments  of  twenty-eight  days,  and  not  fiv  aof 
at  a  time,  part  of  a  month,  except  in  the  e?em  of  die  death  <d  fiidi 
cSf  of  "*  wife,  or  death  or  difcharge  of  the  peribn  ferving,  or  fail  ab* 
death,  &c.  fentmg  himfelf,  in  which  cafe  the  fame  (hall  he  paid  nf  fiB 

the  day  of  fuch  death  or  difchat^i  or  his  qttittiBg  the 

fervice  *. 

Orden  to        Anp  every  fuch  order  fo  granted  (hall  be  irrevocable,  aod 
abk^uMpt  ^^^^  continue  and  remain  in  force  during  the  whole  time 
10  certain    fuch  pcrfon  (hall  be  entitled  to  wages,  except  revoked,  or 
(hall  become  void  in  manner  hereinafter  tnentioned'. 

WiTet,  &c.      ^^^  the  ^!f<c  Of  mother,  or  perfon  appointed  to  itcon 

jo»pp«ar    fuch  pay,  fliall  appear  perfonally  to  receive  the  fame,  wifc6 

unlefs  di^'  difabled  by  bodily  infirmity,  the  fame  to  be  certified  by  Ac 

pbled.         minifter  and  churchwarden  where  fuch  perfon  refides,  01  bf 

the  phyfician,  furgeon,  or  apothecary  attending  her  otUb^ 

in  which  cafe,  the  fame  (hall  be  paid  to  her  or  his  ordef  il 

writingi  upon  producing  the  original  order  ^. 

Wife  dying,  And  where  no  demand  (hall  be  made  by  virtue  of  iof 
yoid.'^ifde-  ^^^^  original  order  for  fix  calendar  months  after  the  chtt 
jnand  ft  not  when  figncd  by  the  commtffioners  of  the  navy,  in  the  cieat 
fnoaths.      of  the  death  of  the  wife,  the  fame  (hall  be  void  ''• 

?5;.       djg,       c}9.        ffio.       i\xx.      \i\\\ 
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Ahd  if  any  fuch  regulating  officer,  or  commander  of  any      S  a- 
di  yeffi^l,  Jhall  unneceflarily  negle£b  or  delay  to  tranfmit  uKmr'&w 
the  na^  board  fuch  lifts  as  aforefaid,  or  to  tranfmit  fuch  '^'^  ''• . 
danidons  and  ordera  as  aforefaid,  he  (hall  forfeit  50I.  to  rAiixi;ic«, 
iccovered  as  penalties  againft  the  laws  of  cuftoms  or  ex-  Officer*! 
e,  and  to  be  paid  to  the  perfon  fuing  or  profecuting  for  the  °*8*«^»^ 
nc*. 

And  if  the  perfon  to  whom  any  fuch  order  (hall  be  ad-  Perfoflsto 
sficd,  fliall  not  ha?^  public  money  in  his  hand  fufficient  to  ders M«ad- 


Fntr  the  &me,  and  (hall  refufe  payment,  he  (hall  appoint  drefled,*c 
kff  within  fourteen  days,  for  the  payment  thereof.    And  Ddaying 
oomplaiat  (hall  be  nwde  to  the  faid  commillioners,  of  any  ^^^'^ 
iMeffiury  delay  in  the  payment  of  fuch  allowance  as  afore- 
el(  or  thair  any  perfoti  employed  herein  hath  taken  any  fee 
reward,  three  commiflioners  may  fine  any  fuch  offender 
t  exceeding  50I.  to  be  recovered  and  applied  in  manner 
ntbHK 

Aki>  if  by  any  ncg\t€t  or  delay  in  making  any  fuch  retunv  Ofcr-p«f- 
afoM&id>  any  over-payment  (hall  be  made  to  any  fuch  made  good 
&,  Biotlier,  or  children,  the  fame  (hall  be  dedu£led  from  ^J  <Jc»«^ 
I  -Salary  or  pay  of  the  officer  or  perfon  making  fuch  de- 
dt|  and  (hall  be  applied  in  replacing  the  fum  fo  overpaid '. 

AvD  if  any  perfon  who  (ball  have  allotted  a  part  of  his  Orden  for 
iges  as  aforefaid,  fhall  be  defirous  to  revoke  the  fame,  he  1^*^"/°'  '** 
ly  do  fo  upon  his  declaring  fuch  his  intention,  and  adually  miniftm, 
foldng  the  fame  by  a  writing  under  his  hand  addrefled  to 
ecommiffioners  of  the  navy,  accompanied  with  a  certifi- 
Ic  from  the  minifter  and  churchwarde?)  of  the  parifh  where 
s  wife  (hall  refide,  declaring,  that,  in  their  opinion,  fuch 
srfon  has  juft  and  reafonable  crufe  for  fuch  revocation; 
id  if  fuch  commiffionera  fhall  be  fatisfied  thereof,  they  (hall 

i  S  »3*  *  §  14.  '  i  15. 
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^  3,  give  notice  to  the  treafurer  of  the  navy,  or  other  public  ofi- 
unuTov  ^^^  ^°  whom  the  order  of  payment  was  addrefled,  dirccHng 
VAT  TO  him  to  (top  all  future  payment  thereon,  until  fuch  perfoQ 
MJti'»s-i  ^^^  °^^^^  another  order  of  payment  in  manner  aforctdd^. 

ir  whet  And  if  any  fuch  wife  as  aforelaid  (hall  defert,  or  odier- 

d^Srtt*''  ^'^  negleft  and  leave  unfupported  and  maintained  any  fud 

&c.  other    child  under  fourteen,  and  who  (hall  for  one  month  become 

J™*^       chargeable  to  any  pariQi,  the  minifter  and  churchwarden  of 

appMntcd.  fuch  pari(h  may  certify  the  hGt  to  the  commi(&oners  of  the 

^  suvjf  and  alfo  their  intention  to  appoint  a  proper  perfon  to 

receive,  and  apply  to  the  ufe  of  fuch  child,  the  pay  fo  aUaw> 

ed  for  the  fupport  of  her  and  fuch  child ;  and  if  fuch  com- 

miffioners  be  fatisfied  therewith,  they  (hall  proceed  to  ap* 

point  a  proper  perfon  to  receive  fuch  pay  in  the  fame  wvh 

iier  as  if  fuch  wife  had  died  ". 

KavT  board     ^^^  ^^  ^^^^  ^  ^^  ^^^^  appear  to  the  commi(Goners  of  the 

to  commu-  navy,  that  any  perfon  who  has  allotted  a  part  of  his  pay  as 

cScBth  of      aforefaid,  is  dead,  or  has  quitted  the  king's  fervice,  they  (hall 

{ieribBi,&c.  communicate  the  fame  to  fuch  public  officer  as  aforeiaid,  by 

•f  mL        whom  fuch  allotment  of  wages  was  directed  to  be  paid,  (fi- 

refiing  him  to  (top  all  future  payments;  and  fuch  public 

officer  (hall^  within  two  days  after  the  receipt  thereof,  a^ 

knowledge  fuch  receipt  by  letter  to  the  faid  commiflioacrsi 

on  the  penalty  of  20L  to  be  levied  as  aforefaid  o. 

Miflifter,        Akd  as  foon  as  it  (hall  come  to  the  knowledge  of  the  mi- 
&c.  to  riTc  ni(ter  or  any  churchwarden  of  any  pari(h,  that  the  wife  or 

notice  of  j  t  '  r     t'l 

the  death  of  mother  of  any  perfon  receiving  fuch  allowance  as  aforeiaJd 

wiTci,  &c.  jg  jcad,  they,  or  one  of  them,  (hall  immediately  give  notice 

thereof  by  letter  to  the  commiffioner  of  the  navy,  or  other 

public  officer  from  whom  (he  received  fuch  allowance,  who 
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ibU  not  make  any  further  payment  until  he  receive  further      f  3- 
diiedions  from  the  commiifioners  of  the  navy  thereon  p. 


ALLOT- 
MSMT  09 
PAT  TO 
8BAirilf*t 
rAMlLIKi.; 


AiTD  all  allotments  of  vrages  to  be  paid  in  purfuance  of 
this  zEt,  (hall  be  fully  paid,  without  deduAion,  although  a  Paymeots 
part  thereof  be  in  fradions  of  the  (mallcft  denomination;  J^j^ontde- 
ind  every  perfon  withholding  any  part  thereof,  under  any  duaioi^kc 
pretence  whatfoever,  (hall  forfeit  20I.  to  be  recovered  and 
applied  in  manner  aforefaid  ^. 

And  all  letters  or  packets  fent  by  the  caibier  of  the  navy,  Letters  to 
9r  forwarded  by  him  in  the  execution  of  this  aft,  (hall  be  poaage. 
under  covers,  with  the  words  pursuant  to  act  of  par- 
liament,   THIRTY-FIFTH    GEORGE    THE    THIRD,    printed 

thereon,  and  he  (hall  write  his  name  under  the  fame.     And  f^^^  ^ 
if  be  (hall  fend  under  any  fuch  cover  any  writing,  paper,  other thim 
or  parcel,  other  than  thofe  relating  to  the  execution  of  this  "°*^  ^ 
iBtf  he  (hall  forfeit  lool.  to  be  recovered  and  applied  in 
Httnner  aforefaid  '•        ,  x 

AiTD  if  any  perfon  (hall  make,  forge,  or  counterfeit  any  Forgine 
fodi  declaration  or  order,  or  any  certificate  or  receipt  herein  Mymcittf 
hdote  defcribed  or  mentioned,  or  pubii(h  the  fame  in  order  &c« 
to  eiuble  any  perfon  to  obtain  any  fuch  wages  fo  allotted  as 
afaiefaidj  he  (hall  be  guilty  of  felony,  without  benefit  of 
dcrgy*. 

'  J 19.  ^  J  «5.  M  %6,  a;-  •  5  30. 


n' 


CHAP.  vin. 


OJ  Mwmfacturts, 


f  I-  I*  ^^UR  ancient  ftatute  book  contaiiM  many  ena^ln^ 
^lOLltT  ^^  ^^'  ^^^  eiicoung^9ie|it  of  trade  and  manti£ik£l9ieb 
that  are  more  creditable  to  the  good  intentions  than  the  ci|* 
lightened  views  of  the  legiflature*  Thefe  need  not  be  here  taken 
notice  of*  The  moft  important  duties  incumbent  on  ju^cei 
of  peace^  in  relation  to  the  manufaAures,  have  been  abe^ 
treated  of  at  large  under  the  <ihapter  of  Matter  and  Scnaat 
And  the  duties  that  are  payable  thereon,  as  a  matter  of  i«- 
venue,  belong  to  the  excife  and  cuftoros.  TouchiQglk 
linen  and  orher  raanufa£lureS|  however,  there  are  fome  r^ 
lations  which  do  not  fall  under  thofe  heads,  and  in  reladoa 
to  which  juftices  of  peace  are  clothed  veith  jurtfdi£tioo« 
Thcle  {hall  be  fhortly  taken  notice  of. 

^  %.  II.    H£R£  it  may  only  be  neceflary  to  obferve  in  gefi* 

AKTictit   gy^i    jhj(    by  jjj5  Qj(h  article  of  the  Union,  it  was  pn>- 

vided,  that  all  parts  ot  the  united  kingdom,  for  ever,  fipom 

and   after    the    Union,   (hall  have  the   fame  allowance^ 

encouragements,  and  drawbacks,   and  be  under  the  bo^ 

prohibitions,  leftri^tions,   and  regulations  of  trade,  aol 


y 
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)  the  fame  cudoms  and  duties  t>n  import  and  ex-      %  ^ 
nd  that  the  allowances^  encouragements,  and  draw-  or  u«io». 
)rohibition8|  reftridiionsi  and  regulations  of  trade, 
cuiloms  and  duties  on  import  and  export  fettled  in 

when  the  Union  commences,  (hall,  from  and  after 
)n,  take  place  throughout  the  whole  united  kingdom, 
g  and  referving  the  duties  upon  export  and  import 
particular  commodities,  from  which  any  perfons,  the 

of  either  kingdom,  are  fpecially  liberated  and  ex- 
by  their  private  rights,  which,  after  the  Union,  are 
in  fafe  and  entire  to  them,  in  all  refpe^s  as  before 
: :  And  that,  from  and  after  the  Union,  no  Scots 
arried  into  England,  (hall  be  liable  to  any  other  du- 
ler  on  the  public  or  prifate  accounts,  than  thefe  du- 
(vhich  the  cattle  of  England  are  or  (hall  be  liable 
he  faid  kingdom.  And  feeing,  by  the  laws  of  £ng- 
^re  are  rewards  granted  upon  the  exportation  of  cer- 
Is  of  grain,  wherein  oats  grinded  or  ungrinded  are 
refled,  that,  from  and  after  the  Union,  when  oats 
fold  at  fifteen  (hillings  fterling  per  quarter,  or  under^ 
all  be  paid  two  (hillings  and  fixpence  fterling  for 
larter  of  the  oat-meal  exported  in  the  terms  of  the 
lereby,  and  fo  long  as  rewards  are  granted  for  ex- 
1  of  other  grains,  and  that  the  bear  of  Scotland  have 
:  rewards  as  barley.  And  in  refpefl  the  importation 
il  into  Scotland,  from  any  place  beyond  fea,  would 
difcouragement  to  tillage,  therefore,  that  the  pro- 
,  as  now  in  force  by  the  law  df  Scotland,  againft 
tion  of  victual  from  Ireland,  or  any  other  place  be- 
i,  into  Scotland,  do,  after  the  Union,  remain  in  the 
rce  as  now  it  is,  until  more  proper  and  efiefliual  ways 
ded  by  the  parliament  of  Great  Britain,  for  difcour- 
le  importation  of  the  faid  victual  from  beyond  fea. 
'  the  fourteenth  article,  it  is  provided,  that  the  king- 
Scotland  be  not  charged  with  any  other  duties  laid 
le  parliament  of  England  before  the  Union^  except 
ferted  in  the  treaty. 


Of  the  Linen  ManufaStirci*. 


f  I.       !•  '  I  ""HE  inanufa£ture  of  flax  was  more  cultli 
"ok'«"  -^     land  than  the  wooUcn.    And  that  the 

T>DiTEi>4  lationa  made  for  the  encouragement  of  the  fonnei 
fucccfsful,  theftatute  1 3  Geo.  \,c.i6,  $  1 8i  enaAe 
and  may  be  lawful)  to  and  for  his  majedy,  his  \ 
ceflbrs,  by  letters  patent  under  the  great  fcal,  1 
the  treaty  of  Union  to  be  kept  in  Scotland  in 
great  feal  thereof,  to  nominate  and  appoint  an 
perfons  rcGdent  in  Scotland,  not  exceeding  tl 
twenty-one,  to  be  truflees  for  ovcrfeeing,  direA 
tcr  improving  the  faid  linen  and  hempen  manufi 
in  that  part  of  Great  Britain  called  Scotland^  11 
the  faid  trudccs,  or  any  number  of  them*  by  tt 
patent  to  be  determined,  to  afleroble  at  fuch  pizi 
and  to  make  fuch  rules  and  orders  for  the  imj 
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ix  faid  manufa£lureS|  and  for  preventing  abufes  therein,  as      §1. 
ley  (hall  think  expedient,  confident  with  the  true  intent  "'•''*''^* 
ind  meaning  of  this  ad,  and  with  the  laws  and  (tatutes  of  TtusTtti. 
Jie  realm. 

The  powers  of  the  truftees  tlms  conftltuted,  are,  in  gen-  Power  of 
Jnl,  to  licenfe  and  appoint  proper  perfons,  in  fuch  places  of  ^    "^ 
Jcodand  as  they  (hall  judge  mod  convenient,  to  view,  ex- 
unine,  lap  up,  mark,  and  ftamp,  all  fuch  linen  cloth  as  (hall 
xapofed  to  falc:  They,  likewife,  or  any  five  or    n-rc  of 
hem,  may  authorize  perfons,  by  writing  under  their  hands  j^ 
ind  feals  for  that  purpofe,  (which  may  alfo  be  done  by  war«  jufUcc 
ant  under  the  hand  and  feal  of  one  or  more  juftice  or  juC- 
icc$  of  peace,  or  of  any  magiftrate  within  any  borough),  to  ^^,^1 
earch,  in  the  day  time,  all  warehoufes,  &c.  for  undamped 
lodi. 

The  trudees,  too,  or  any  five  or  more  of  them,  may  give  Namio^ 
ich  particular  names  and  denominations  as  they  (hall  think  ^^  ^^^'^ 
roper,  for  didinguidiing  the  feveral  pieces  of  cloth  of  dif- 
sent  forts,  breadths,  and  lengths. 

Ant  perfon  or  perfons  aggrieved  by  the  judiccs  of  peace,  jufticet^&c. 
r  other  magidrates,  refufing  or  neglefting  to  execute  the  ncglcdtog  ^ 
owers  conferred  upon  them  by  this  a£l  of  1 3  Geo.  I,  c.  26,  the  id. 
ay,  with  the  approbation  of  the  trudees,  or  any  five  or 
lore  of  them,  to  be  fignified  in  a  certificate  under  their 
aiids,  profecute  fuch  judice  or  judices  of  pwce,  magidrate, 
r  magidrates,  before  the  court  of  judiciary  at  Edinburgh, 
r  in  the  circuit-court  of  judiciary  for  the  didri£%  within 
rUch  the  offence  was  committed. 

And,  by  the  datute  24  Geo.  II,  c.  31,  for  explaining, 
mending,  and  enforcing,  tlie  forefaid  a£t  of  1 3  Geo,  I,  the 
omptroUer  of  the  cudoms  in  Scotland,  or  his  deputyi  is  or« 
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{ z.  dained,  without  fee  or  reward,  to  deliver^  oa  demandy  io  dtf 
Tibw^of  "  n^onth  of  December  yearly,  an  account  to  the  tmftees  rf  ]1 
TAvtrccs.  flax-feed,  hemp-feed,  yam,  doth,  and  pot-a&es,  Slc*  impart*. 
ed  into,  and  exported  out  of,  Scotland,  diftinguifhiiig  tk 
feveral  ports  from  and  to  which  the  fame  (hall  be  (h^eL 
It  is  ena&ed,  likewife,  by  the  fame  ftatutc,  that  all  coatnBt 
and  fecurities  entered  into  by  authority  of  the  truftees,  aal 
all  obligations  taken  for  the  faithful  performance  of  any  6k 
fice  or  matter  relative  thereto,  fliall  and  may  be  takes  in  Ae 
name  of  their  fecretary,  and  his  fuccefibrs  in  office,  for  tbe 
ufe  of  the  fund  eftablifhed  for  encouraging  the  linen  inami* 
£a£L\iie  in  Scotland ;  and  all  diligences  and  fuits,  in  confix 
quence  of  fuch  contrails,  &c.  may  be  ifliied  and  carrried  on 
in  the  name  of  the  faid  fecretary. 

This  a&  13  Geo.  I,  c.  26,  is  the  principal  one  tonchiif 
this  manufadlure.  It  is  entitled,  *^  an  zGt  for  better  r^oh- 
tion  of  the  linen  and  hempen  manufafiures  in  that  put  of 
Great  Britain  called  Scotland*"  Offences  under  this  a&  aic 
triable  by  judices  of  peace  ^.  But  there  are  ot^er  ftatotes 
alfo,  and  it  may  be  proper  to  give  a  fummary  ef  all  of  diea 
under  certain  general  heads. 

{  s.  IL  LiNTSEED  or  hempfeed,  bad,  mixed,  damnified,  tboutt 

AiTzTntHP-  ^^  ^^^  cleaned,  prohibited  to  be  imported  into  Scotland,  under 
•sso.  the  pain  of  forfeiture,  and  3I.  for  every  hogfhead;  uolds 
fufficient  proof  (hall,  immediately  uppn  landing  thereof|  k 
'brought  before  fome  judice  of  peace,  or  other  magifioK^ 
that  the  damage  was  received  at  fea ;  in  which  cafe,  fiiffi* 
cient  fecurity  to  be  found  to  the  truftees,  that  the  feed  flnB 
not  be  fown,  but  (hall  be  exported  or  made  into  oil,  uiukr 
the  penalty  of  5I.  the  hogfhead*. 

b  Eicept    the   counterfeiting  tbe        *  13  Geo.  I,  fcA.  I;  and  14^ 
{lamps  or  marks  of  private  dcalcri,   *II,  left.  I,  a,  6,  and  7. 
which  is  puniihable  as  forgeiy. 


^- 
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Bad,  mixed,  damnified,  (hort,  or  ill  cleaned  lintfeed  or      f  i. 
icmpfecd,  is  prohibited  to  be  fold  or  expofed  to  fale,  under  the  ahd"im^ 
pain  of  forfeiture  of  the  lintfeed,  or  the  price  thereof,  and  a  skcp. 
fmn  not  exceeding  5I.  nor  lefs  than  50s.  for  every  hogfliead. 
And  erery  perfon  felling  ten  pecks  or  more  to  one  perfon  at 
Qoe  time,  is  to  deliver  to  the  buyer  a  fubfcribed  certificate, 
exprel&ng  the  quantity  and  price,  and,  if  foreign,  the  port 
ftwn  whence  imported,  name  of  the  country  where  it  grew, 
and  year  of  the  growth ;   and,  if  Brltilh,  the  year  of  its 
growth,  and  name  of  the  county  where  it  grew,  under  a 
penalty  not  exceeding  5I.  nor  lefs  than  50s.  for  every  hogf- 
head.    And  if  the  feed  (hall  be  of  a  different  growth  or 
age  from  what  is  exprefTed  in  the  certificate,  the  feller  for- 
feits the  like  penalty,  and  likewife  the  feed,  or  the  price 
thereof^. 

Servants  of  dealers  in  lititfeed  or  hempfeed  mufl  declare 
vhat  they  know  of  their  matters  tranfgrefEng.  And,  in  cafe 
of  refulal,  are  to  be  imprifoned  ^ 

LiNTSEfeD  or  hempfeed,  of  the  grow^th  of  Scotland,  bad,  Scotland, 
fhort,  damnified,  or  otherwife  unfit  for  fowing,  not  to  be  i|j^°g5*of. 
forfeited,  provided  the  proprietor,  before  felling  or  expofing 
to  iale,  find  fecurity  to  export,  or  make  it  into  oil  ^ 

All  lintfeed  and  hempfeed  is  to  be  fold  by  the  Linlithgow  By  what 
baricy  meafure  ftreaked.    The  meafure  is  to  be  firfl  flamped  »**^»'«* 
^  die  dean  of  guild  of  fome  royal  borough,  with  the  mark 
!>f  the  borough,  and  the  words  Linlithgow  barley  meafure, 
iUider  the  pain  of  forfeiture  of  the  meafure,  and  403.^ 

Stampmasters,  riding-officers,  furveyors,  or  other  offi- 
*^r8,  ading  under  the  authority  of  the  truilces,  may,  with 

^  13  Geo.  I,  CI5,  $  3,  3  s  24  Geo*        *  13  Geo.  I,  c.  25,  §  15. 
'»  c- 3*.  is*  f  »4 Oca  II, c. 31,  J  3.        J  {  4. 

Fa.  If.  u  u 
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f  t.      their  aiGftantSi  fearch  for  and  feize  all  bad^  Ihorty  damiiHif^ 

^i^TtzED  iiiixed,  or  ill-cleaned  lintfeed  and  bempfeed»  and  dctabik 

f SB9.         till  tried.     And  if  it  (hall  be  proved,  that  application  la& 

been  made  for  leave  to  export,  or  make  into  oil^  any  feel 

that  (hall  be  feized,  fuch  feed  is  not  to  be  letumed  till  Im*  | 

rity  be  aflually  found  \ 

^  3.  IIL  Flax  and  hemp  is  to  be  fold  by  the  ftone,  confiftipgi^ 

iTLAx^Aif  D  >^  lb-  avoirdupoife.   And  flax-ndfers  and  hecklers  are  to  afi 

HBMP,AND  their  names  and  places  of  abode  on  every  matt  or  qoaiui^ 

M^'^^^  of  flax  fold  or  expofed  to  fale,  under  the  penalty  of  5L  fa 

every  offence  ^ 

No  perfon  is  to  fell,  or  expofe  to  fale,  in  the  fame  matt  or 
package,  flax  or  hemp  of  difierent  quality  and  finene&»  mH 
der  the  penalty  of  5!.  for  every  fuch  matt  or  package,  Thii 
penalty  is  not  to  extend  to  a  ton,  or  any  larger  quantity  fM 
to  one  perfon  at  one  time'^. 

f  4*  IV.  Hecklers  muft  affix  their  names  and  places  of  abode 

MAKBas*,    o^  every  matt  or  quantity  of  flax  by  them  fold,  under  die 
HKCKLss,   penalty  of  forfeiting,  for  every  offence,  a  fum  not  exceed- 

AMD  BBCK*  ,  1     rt       !•         1 

Lits.        mg5l.  fteihng". 

Name  of        EvERT  maker  of  heckles  muft  mark  on  every  heckle  hii 
the  maker,  chriftian  name,  (imame,  and  place  of  refidence,  under  die 

pain  of  forfeiting  the  heckles,  and  a  fum  not  exceeding  20f. 

nor  lefs  than  los.  for  each^'. 

Liberty  to       EvERT  maker  of  heckles,  and  heckler  or  drcSkt  of  flax  or 

■**"*"*     hemp,  may  exercifc  his  trade  within  any  city,  town,  coq»- 

ration,  burgh,  or  place  in  Scotland,  without  being  tduAati 

by  any  perfon  whatever,  and  without  being  chaigeabk  or 


»  U  Geo.  n,  c.  31,  j  6, 7.  k  Ibid-  {  9,  la 

i  Ibid.  5  s.  1  Ibid.  S  8. 
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h  any  entiy-money,  or  other  duty  whatereTj  for      f  4* 
b  of  his  following  his  laid  trade  ^*  makwT, 

oniform  ftandard  reel  of  Scotland  is  to  be  2f  yardSj     ^  ^. 
J  in  circumference.    Reels  not  made  according  to  ^«»«^» 
I  to  be  broke,  burnt,  and  utterly  deftroyed  o.  Every 
ng,  felling,  expofing  to  fale,  or  buying  any  reel 
ig  to  the  faid  ftandard,  forfeits,  beCdes  the  reelj 
Kceeding  40s.  nor  lefs  than  los.  for  eadi  reel  p. 

aker  of  wheels  or  reels,  muft  mark  on  every  wheel  Name  of  the 
chriftian  name,  firname,  and  place  of  refidence,  uttkcr. 
ain  of  forfeiture,  and  a  fum  not  exceeding  aos. 
1  I  OS.  for  each^. 

aker  of  wheels  and  reels  may  exercife  his  trade  Freedom  of 
:ity,  town,  corporation,  burgh,  or  place  in  Scot*  •"^ 
ut  being  hindered  by  any  perfon  whatever,  and 
ig  chargeable  or  charged  with  any  entry-money 
ity  whatever,  for  or  in  refpeA  of  following  his 


^  linen  and  hempen  yarn,  fold  or  expofed  to  fale      {  4. 

orted  from  one  part  of  Scotland  to  another,  muft  workmVk* 

into  cuts  and  hefps  or  hanks,  each  hefp  or  hank  THKRtiir. 

:  1 2  cuts,  and  no  more,  and  each  cut  containing 

,  all  exadly  numbered,  and  no  more,  and  that 

in  every  hefp  or  hank  be  lint-yarn  only,  or  tow- 

nd  of  the  fame  edge  and  iinenefs,  and  that  no  tow- 

it-yarn  be  mixed  together  in  one  and  the  fame 

Ic,  and  that  the  fame  be  tied  with  packthread^ 

n )  that  the  yarn  be  well  reeled,  and  each  cut 

r  hank  feparated  as  reeled,  and  not  afterwards. 

f  c.  3i>  f  513.  P  24  Geo.  II,  c.  31,  { 15. 

fcft.5.6.  « Ibid.  §15.  »M.»3. 
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{  6.       Tarn  not  made  up  as  dire^ed  is  to  be  forfeited.    Ofioa 

w^'hkv  appointed  by  the  truftecs,  or  by  a  juftice  of  peace,  «r  mai^ 

THca^jN.   tratCi  may  fearch  for,  feize,  and  bring  to  triali  all  iOepI 

yarn.     To  be  tried  in  the  fame  manner,  and  under  the  kat 

penalties  as  cloth,  being  forfeiture  of  the  yam,  andafva 

not  exceeding  5K  for  every  ofience  •. 

All  dyed  yarn  wrought  into  chequered  linen  or  handko- 
chiefs,  tickings,  or  Bengals,  mud  be  of  a  fufficient  dye  tfait 
will  hold  in  waOiing  \ 

Pigeott*  All  linen  yarn,  bleached  or  whitened  with  lime,  pigeoos 

dung,  or  foap  dregs,  is  to  be  forfeited  "• 

Faliereel-       Ant  perfon  reeling  falfe  or  (hort  yarn,  being  conyided 
^*  by  the  oath  of  the  owner,  or  any  one  credible  wimeCi,  or 

voluntary  confeflion,  mud  be  imprifoned,  kept  at  bard  laboOi 
and  publicly  whipped,  &c.  * 

Every  perfon  convi£led  of  falfe  reeling,  making  up,  a- 
^'  pofing  to  fale,  felling  or  buying  yarn  of  the  produce  of  Scot- 

land, knowing  the  fame  to  be  reeled  or  made  up  contrary  to 
the  diredkions  of  the  aft  13  Geo.  I,  forfeits,  befides  tbcjarD, 
a  fum  not  exceeding  los.  nor  lefs  than  2s.  for  every  fpyndk^ 

If  yarn,  feized  as  unftatutable,  (hall  be  alleged  to  be  fo- 
reign, the  owner  muft  prove  that  the  fame  was  fairly  imported 
from  the  place  where  manufaftured,  or  the  next  adjacent 
port,  and  that  the  duties  were  paid ;  and  if  he  fail  in  fuch 
proof,  the  yarn  (hall  be  deemed  Scots,  and  forfeited '. 

VII.   Every  maker  of  heckles,  wheels,  reels,  wearing 
lootns,  and  weaving  reeds,  muft  thereon  mark  his  chrifli^ 

«  13  Geo.  I,  c.  25,  j  5,  7,  24.  X  22  Geo.  ir,  c  27,  {  I. 

*  Ibid.  J  II.  y  Ibid.  §13. 14, 

«  Ibid,  f  14.  .  2  Ibid.  (  20. 
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imc,  firname,  and  place  of  refidcnce,  and  alfo  upon  the      { 7. 

ed,  the  hundreds  thereof,  under  the  pain  of  forfeiting  the  Jjg^t,/*'* 

3ms  and  reeds,  and  a  fum  not  exceeding  los.  nor  lefs 

m  los.  for  each*.     Every  maker  of  thefe  articles  may 

crcife  his  trade  within  any  city,  town,  corporation,  burgh, 

place  in  Scotland,  without  being  hindered  by  any  perfon, 

d  without  being  chargeable  or  charged,  with  any  entry- 

Micy  or  other  duty,  for  or  in  refpeft  of  his  following  his 

id  trade  ^. 

VIII.  No  weaver  is  to  fet  up  as  mafter,  until  he  give      { 8. 

:urity  before  a  juftice  of  peace,  or  magiftratc  within  any  wiATiRg. 

igh,  to  weave  according  to  law,  under  the  penalty  of  for- 

ting  every  web  or  piece  of  cloth  by  him  wrought,  or  the 

lue  thereof,  and  5I.    Weavers  are  to  make  all  the  warp  of  j^^q^  g^j 

cry  piece  of  linen  cloth  of  equal  finenefs,  and  the  woof  all  fccurity  to 

WCATC 

one  finenefs,  and  proportionable  to  the  warp,  and  every  according 
sec  of  linen  cloth  to  be  of  equal  finenefs  and  thicknels '°  ^^* 
roughout  the  whole  piece,  under  the  pain  of  the  weaver's 
rfeiting  his  fecurity,  and  being  difabled  to  carry  on  his 
ide.  Alfo  they  are  to  run  coarfe  coloured  threads  at  the 
d  of  every  piece,  for  denoting  the  hundreds  and  fcores  of 
reads  in  the  breadth  of  the  piece,  under  the  pain  of  for- 
ting  a  fum  not  exceeding  5].  nor  lefs  than  aos.  and  to 
feit  the  likb  penalty,  if  he  mark  the  cloth  fo  as  to  make 
appear  to  contain  more  threads  in  the  breadth  than  it 
Jly  does*^. 

Weavers  are  to  weave  yam  into  cloth  as  agreed,  and 
t  to  wade,  embezzle,  or  damnify  yarn,  under  the  pain  of 
iking  good  the  parties  damages,  and  paying  a  fum  not  ex- 
:ding  40s.  nor  lefs  than  5s.  for  every  offence  **• 

Every  weaver  or  manufaflurer  may  weave  or  fix  his 

14  Geo.  II,  c  31,  §  15,  aj.  *»  J  a3» 

13  Geo*  I,  c.  25, )  8, 9, 13.  d  §  10. 
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name  or  other  mark  upon  linen  of  hU  own  mannfa&ne; 
and  any  perfon  counterfeiting  fuch  mark,  is  to  forCdt  looL 
fer  the  ufe  of  the  perfon  whofe  mark  (ball  be  counteifiBiled'* 

Weavers  putting  yam  of  difierent  forts*  qualidesy  ttd 
finenefs,  in  the  fame  piece,  otherways  dian  as  direded  bf 
the  a£b|  forfeit  a  fum  not  exceeding  40s.  nor  le(s  dian  isk 
Yams  of  difierent  forts,  qualities,  and  fineneis*  may  be  ofed 
for  ftripped,  chequered,  or  flowered  linens*  each  ibrt  of 
yam  being  of  equal  quality  and  finenefs  throughoitt  cuk 
piece,  under  the  penalty  of  408.  upon  the  weaver  ^ 

Evert  weaver  or  manufa£lurer  of  linen*  flaxen,  or  hamf^ 
en  cloth,  may  exercife  his  trade  within  any  city,  town,  cor- 
poration, burgh,  or  place  in  Scotland,  without  being  hindop* 
ed  by  any  perfon  whatever,  and  without  being  chaigeabk 
or  charged  with  any  entry-money,  or  other  duty  nHutcfer, 
for  or  in  refpeA  of  his  following  his  £ud  trade  ^. 

IX.  All  dyed  yarn  wrought  into  chequered  linen,  hand- 
kerchiefs, tickings,  or  Bengals,  is  to  be  of  a  fuffidcot  djc 
that  will  hold  in  waihing.  Linen  cloth  bleached  with  linc^ 
pigeons  dung,  or  foap  dregs,  is  to  be  forfeited  '. 

All  dealers  in  linen  cloth,  before  felling,  or  expofing  tk 
fame  to  fale,  are  dire£led  to  carry  the  fame  to  the  fiamp- 
mafter  to  be  infpe£led,  marked,  lapped  up,  and  ftamped* 
None  is  to  be  lapped  up  when  wet  or  damp,  nor  with  cUki 
dttft,  or  flour,  under  the  pain  of  forfeiture  of  the  clothe 

No  linen  cloth  b  to  be  fold,  expofed  to  fale,  packed  op 
for  fale,  or  in  order  to  be  fent  or  carried  by  land  or  wzia, 
or  entered  for  exportation  by  fea,  till  firft  damped,  onder 


*  13  Geo.  I,  c.  25,  {  30. 

«  34Gean,  C311  ^  II,  ij. 

f  Ibid.  {  %2. 


t  13  Geo.  I,  c  15,  ^  11,14. 
h  Ibid.  ^  ao,  a4. 
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^  penalty  of  5I.  for  each  piece  on  the  feller,  &c.  and  as     f  9- 

LINK* 
CLOTU* 


lodi  on  the  buyer.     Perfons  authorized  by  the  truftees,  or  *•'"•* 


ly  jttftice  of  peace  ox  magiftrate,  may  fearch  for,  feize,  and 
ing  to  trial,  all  undamped  cloth.  Such  undamped  cloth 
to  be  forfeited,  and  the  poflTeflbr  or  owner  of  the  ware- 
lufcy  cellar,  (hop,  or  other  place  where  found,  fined  in  51*. 

Unmejichamtable  or  infufficiept  cloth  brought  to  be  infuflicient 
imped,  is  to  be  forfeited  to  the  dampmader,  and  cut  into 
eces,  not  exceeding  fix  yards  in  length  ^.  But  if  damnified 
JTongh  unavoidable  accidents  in  the  weaving  or  bleaching, 
is  to  be  cut  by  the  dampmader  into  fuch  pieces  as  are 
ifficient,  and  thefe  damped,  and  the  infufficient  cuttings 
turned  to  the  owner ;  but  if  the  cloth  (hall  be  damnified 
r  rendered  infufficient  through  the  negligence  or  ignorance 
f  the  weaver  or  bleacher,  it  is  to  be  forfeited^. 

Thb  warp  yam  of  plain  finen  cloth  is  to  be  of  the  fame  warp  yam. 

lality  and  finenefs  throughout  fuch  warp,  and  the  woof 

im  to  be  alfo  of  the  fame  quality  and  finenefs  throughout  woof. 

ch  woof,  under  a  penalty  not  exceeding  408«  nor  lefs  than 

>8.  upon  the  weaver*    Each  fort  of  yarn  ufed  for  driped, 

lequered,  and  flowered  linens,  is  to  be  of  equal  quality 

d  finenefs  throughout  each  piece,  under  the  jpenalty  of 

>s.  upon  the  weaver^. 

When  undamped  cloth  feized  is  alleged  to  be  foreign,  ?*>?o^  that 
e  owner  mud  prove  that  the  fame  was  fairly  imported  foreign. 
)m  the  place  of  its  manufa£lure,  or  next  adjacent  portj 
d  that  the  duties  were  paid  j  and,  if  he  fail  in  fuch  proof^ 
c  cloth  to  be  forfeited  ^, 

All  linen  cloth  of  the  manufa£lure  of  Ireland,  imported 

^  13  Geo  I,  c.  aSi  {  ^it  ^h  ^3i  ^4*       c  14  Gto.  II,  c.  31,  {  19. 
I  Ibid,  f  27,  a8.  d  ibid.  {  li,  11.         <  $  ao. 
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into,  or  expofed  to  fale  in  Scotland,  without  the  Irifli  ftampi 
is  to  be  forfeited,  and  feized,  and  tried  as  Scots  ^ 


Bleaching.       The  bleaching  of  linen  cloth  is  the  fubjej^  of  Tarious  re- 
gulations^. 


Ant  perfon  affixing,  or  cauflng  to  be  affixed,  (lamps  in 
imitation  of  Scots,  upon  foreign  linens,  forfeits  5I.  for  crcry 
piece  *•.  Any  perfon  affixing,  or  caufing  to  be  affixed,  01^ 
foreign  linens,  any  (lamps,  required  by  law  to  be  put  oo 
Britifh  linens,  or  (lamps  in  imitation  thereof,  is  to  be  pil- 
loried, and  forfeit  50I.  or  imprifonment  for  twelve  months'. 
Any  perfon  felling,  expofing,  or  packing  up  for  fale,  foreign 
linens,  knowing  them  to  be  thus  falfely  (lamped,  forfeits  5I. 
for  every  piece "^Z    And  forfeits  alfo  the  linens'. 


Stamps. 


Proof  of 
iraporu- 
tien. 


When  cloth  feized  for  wanting  (lamps  is  alleged  to  be 
foreign,  the  owner  to  prove  that  the  fame  was  fairly  impos- 
ed from  the  place  of  its  nianufaflure,  or  the  next  adjacent 
port,  and  that  the  duties  were  paid ;  and,  if  he  fail  in  fach 
proof,  the  cloth  to  be  forfeited  ™. 

All  Irifh  cloth  imported  into,  or  expofed  to  fale  in  Scot- 
land, wanting  the  Iri(h  (lamps,  are  to  be  forfeited^  and  feized 
and  tried  as  Scots  ^. 

The  duty  on  foreign  raw  linens  imported  was  taken  off  for 
fifteen  years  ^«  But  fuch  linen  yarns  mud  be  entered  at  die 
cudomhoufe,  landed  in  prefence  of  the  cudomhoufe  officerii 
and  the  importation  made  in  Briti(h,  Iri(h,  or  American  refr 


f  24  Ceo.  II,  c.  31,  §  20. 

S  13  Geo.  1,  c.  25,  5  14.  X5i  16, 
x;;  i8  Geo.  II,  c.  24,  {  i,  2,3;  24 
Geo.  II,  c.  31,  §  16,  17. 

*>  12  ^co.  II,  c.  30,  {  T. 

i  1 1  Ceo.  II,  c.  24,  §  4. 


k  17  Geo.  II,  c.  30,  §  X, 
1  iS  Geall,  C24,  {4. 
^  24  Geo.  II,  i  20. 
°  Ibid. 
^  29  Geo.  II,  c.  iS,  S  13- 
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n  failure  of  which,  they  are  liable  in  duties  p.  This  f  9. 
granted  a  bounty  on  the  importation  of  Britilh  and  ^["//,^ 
lensy  and  was  continued  by  various  ftatutes  '• 

Ds  in  private  cuftody  are  to  be  depofited,  by  a  certain 
the  king's  warehoufes,  and  the  bonds  thereupon  to  Goods  in 

vered  up;   the  drawback  on  exportation  paid;  and^^^y. 

ds  not  to  be  delivered  out  again  but  for  exportation. 

expofed  to  fale,  or  found  in  private  poiTeflion  after 

[  day,  may  be  feized,  and  the  offender  to  fbrfeit  200L 
Goods  feized  under  this  a£l,  are  to  be  carried  to  the 

iftomhoufe  after  condemnation,  to  be  exported  ^. 

cambrics  and  lawns,  commonly  called  French  lawns, 
imported,  may  be  worn  or  fold  -,  and  no  perfon  (hall  Cambrid. 
e  to  be  profecuted  for  having  them  in  his  poifeflion  % 

The  fame  honourable  board  of  truftees  may  dire£b 
amps  to  be  ufed  and  affixed  on  cloth,  as  they  think      %  10. 

The  penalty  for  counterfeiting  (lamps  is  the  fame 
orgery  •• 

ELY  maker  and  cutter  of  (lamps  or  feals  of  any  kind.  Maker's 
nping  of  cloth,  is  directed  to  mark,  upon  fome  proper  °*°*^* 

every  (lamp,  his  name  and  place  of  abode ;  to  make 
reffion  of  the  (lamp  in  a  book,  with  the  name  and 
.tion  of  the  perfon  that  employed  him,  and  when  and 
>m  the  (lamp  was  delivered,  under  the  penalty  of  501% 

ry  offence  * 

:  trudees  may  appoint  proper  perfons  to  view,  exa« 
lap  up,  mark,  and  (lamp  all  linen  cloth  for  fale  "• 

3€0.  II,  c.  15,  ^  14.  ,  *■  43  Geo.  Ill,  c.  68,  ^  31. 

Geo.  Ill,  c.  a8;  39  and  40  s  13  Gc0.ljc.25,  S^99^Si  34Geo. 

,  c.  45,  ^  15;  and  4x  Geo.  II,  €.31,^22.                     ^  fed.  ai. 

,  S  5»  **  13  Gca  I,  c  25,  ^  19. 

Ceo.  II,  c  32,  J  5, 7.  a 
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}  10.         All  dealers  in  linea  clothi  before  feUing  or  eipofing  to 

tTAMriNs.  jj^jg^  ^^  direfled  to  carry  it  to  a  ftampmafter,  to  be  infpe£U 

_  ed,  lapped  up,  and  (lamped.     No  fort  of  manofadure  made 

not  (lamp-  of  linen  yarn  is  to  be  fold,  or  expofed  to  fale,  packed  up 

'^*  for  fale,  or  in  order  to  be  fent  or  carried  by  land  or  water, 

or  entered  for  exportation  by  fea,  till  firft  (lamped,  note 

the  penalty  of  5L  for  each  piece  on  the  feller,  &c«  and  as 

much  on  the  buyer  '. 

Widiin  %4       Stampmasters,  if  the  cloth  be  according  to  law,  are  di- 

^*"^        re&ed  to  damp  the  fame  within  24  hours  at  fartheft«  Thej 

are  to  mark  the  length  and  breadth  upon  each  end  of  ererj 

piece ;  and  take  of  fees  for  (lamping  each  40  yards,  not  a« 

ceeding  lod,  per  yard  in  yalue,  one  penny,  and  for  each  40 

yards  of  a  higher  value,  two  pence,  and  proportionally  for  1 

Sttmp*       greater  or  lefler  quantity.    Stampmaders  not  (lamping  l^ 

nuifter't      cording  to  the  dire^ions  of  the  a£l,  mud  make  good  die 

mC~     parties  damages,  who  bought  the  cloth  on  the  credit  of  die 

damp,  to  forfeit  5L  for  every  piece,  to  be  di(mi^ed  from  hit 

office,  and  rendered  incapable  of  ferving  for  the  future. 

Duty  of  dampmaders  ^. 

Miyacttin      Stampmasters  may  detain  cloth  not  merchantable^  till 

the  cloth,    jjjg  fufficiency  is  tried ;  if  infufficient,  it  is  to  be  forfeited  to 

the  dampmader,  and  cut  into  pieces  not  exceeding  Gx  yards 

UnaVoid-    ^^  length  >.     But  if  it  be  damnified,  through  unavoidable 

able  dam-   accidents  in  the  weaving  or  bleaching,  the  dampmader  maf 

'^  cut  the  fame  into  fuch  pieces  as  are  fufficient,  and  ftaop 

fuch  fufficient  cuttings,  returning  the  infufficient  cutting!  to 

the  owner.     But  if  the  damage  be  owing  to  the  ncgl^ienoe 

or  ignorance  of  the  weaver  or  bleacher,  the  cloth  to  be  tried 

and  forfeited  as  directed  by  13  Geo.  I*. 

»  13  Geo.  I,  c.  15,  ^  19,  ai,  iz.  »  Ibid.  ^  a;,  08. 

y  Ibid,  ^  1 1,  ao,  ai,  a;.  •  24  Geo.  n,  c.  31,  ^19. 
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StimpmisterSi  and  any  pcrfon  authorized  by  the  board  g^Aiiwii*, 
if  tnifteesy  and  alfo  any  perfon  authorized  to  that  dkfk  by 
ny  juftice  of  peace  or  magiftrate,  may  fearch  all  warehoufes.  Searching* 
lopty  cellarSy  and  other  placesy  and  open  any  pack  or  packs 
x  iinftamped  cloth,  and  may  feize,  bring  to  trial|  and  get 
srfeited)  what  they  (hall  find  not  ftamped,  and  the  owners 
r  pofleflbrs  of  the  houfes,  &c.  fined  in  jP. 

Stampmasters,  before  entering  upon  office,  muft  take  an  Oatiit. 
ath  of  fidelity.    Likewife  they  muft  adminifter  an  oath  to 
he  owner  or  maker  of  the  linen  brought  to  be  ftamped,  that 
he  lame  is  of  the  manufa&ure  of  Scotland  ^. 

When  unftamped  cloth  feized  is  alleged  to  be  foreign,  ProoH 
die  owner  muft  prove  that  the  fame  was  fairly  imported  from 
die  place  of  its  manufaAure,  or  next  adjacent  port,  and  that 
die  duties  were  paid ;  and  if  he  fail  in  fuch  proof,  the  cloth 
to  be  forfeited.  And  all  linen  cloth  of  the  manufacture  of 
belandy  imported  into,  or  expofed  to  fale  in  Scotland,  with- 
out the  Irifh  ftamps,  is  to  be  forfeited,  and  feized  and  tried 
asScots."^ 

Stampmasters  may  enter  warehoufes,  and  fearch  for,  Sevchiog 
Uid  feize  bad,  (hort,  damnified,  mixed,  or  ill  cleaned  lintfeed 
Uid  hempfeed,  and  detain  it  till  tried  '. 

Cambrics  fabricated  in  Great  Britain  muft  be  ftamped  at  cambrict, 
iach  end.  The  commiffioners  of  excife,  upon  requeft  made  |^^  ibmp> 
O  diem  by  the  maker  or  proprietor  of  cambrics,  may  order 
•lamps  to  be  made,  or  dired  and  appoint  officers  to  ftamp 
ht  pieces,  for  which  they  are  to  be  paid  as  the  commiffion- 
^  ffiall  dire6l.  Notice  to  be  given  on  purpofe  to  the  offi- 
and  the  goods  to  be  ftamped  before  they  are  cut  out  of 


b  13  Geo.  I»  c.  15,  ^24.  ^24  Geo.  II,  c  31,  ^  20< 

^  f  8  Geo.  n,  c.  a4>  S  I*  *  Ibid.  ^  6. 
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Public  Polity. 


Boott 


fxa     the  loonii  on  penalty  of  5 1,  and  forfeiture  of  tfaegooL 
fTAMPiNo.  -pj^g  officer  18  to  make  entry  of  the  number  fet  to  each  pieo^ 
and  the  number  of  yards  it  contains,  and  the  number  fl( 
threads  in  the  warp,  on  forfeiture  of  5!^ 


Frauduknt 
lUmpiog. 


Report  to 
the  com- 
tniflioners 
qI  excife. 


Counter- 

fbiting 

iUmps. 


Officers  fraudulently  (lamping,  or  who  permit  the  &aud» 
lent  ftamping,  of  any  goods' not  fabricated  in  Great  BritaioiflC 
goods  of  Briti(h  fabric,  after  being  taken  out  of  the  loom,  foi- 
feit  50I.  per  piece,  and  are  incapacitated.  Their  aiders  or  abet« 
tors  forfeit  lool.  and  (land  in  the  pillory.  Perfons  attempt* 
ing,  by  bribery,  or  otherwife,  to  corrupt  officers  to  aflix  thck 
(lamps  falfely  to  any  piece,  forfeit  50!^. 

]^v£RT  officer  is  to  tranfmit  to  the  commiffioners  of  exdfc 
ao  account  yearly  of  the  number  of  pieces  (lamped  by  hiffli 
and  a  copy  of  his  entries,  diftinguidiing  the  mandadnroii 
on  penalty  of  difmiffion  \ 

The  (lamps  are  to  be  delivered  on  demand^  or  order  of 
the  commiffioners,  on  forfeiture  of  20ol  ^ 

Goods  not  legally  (lamped,  are  liable  to  forfeiture,  and 
may  be  fei^ed  and  depo(ited  in  the  king's  warehoufesi  andi 
after  condemnation,  publicly  fold*^.  Perfons  expofiog  to 
fale  unftamped  goods,  forfeit  200P, 

The  penalty  of  forging  or  counterfeiting  any  ftampt  or 
expofing  to  fale  any  goods  with  a  counterfeit  (lamp  tbereo%is 
felony.  The  commiffioners  of  excife  may  order  all  fuch  goods 
made  or  to  be  made  in  Britain  or  Ireland  before  the  com- 
mencement of  the  a£l,  to  be  (lamped,  though  taken  out  of 
the  loom,  and  the  fame  may  be  lawfully  fold  °. 


f  7  Geo.  Ill,  c.  47,  ^10,11,12,13. 

»  Ibid.  \  14,  15, 

h  Ibid.  ^16.       i  Ibid. 


k  Ibid.  \  17. 

1  Ibid. 

^   Ibid.  ^18, 19. 
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The  penalty  for  counterfeiting  (tamps  is  the  fame  as  for     S  la 
807 


Q  STAMPING. 


Ant  perfon  aiExing,  or  caufing  to  be  affixed,  ftamps^  in 
itation  of  Scots  or  Irifh  ftamps,  upon  foreign  linens,  for- 
ts 5L  for  every  piece.  And  any  perfon  felling,  expofing, 
packing  up  for  fale,  foreign  linens,  knowing  them  to  be 
is  falfely  ftamped,  forfeits  the  like  penalty  ^. 

Akt  perfon  affixing  counterfeit  (lamps  on  linen  of  the 
inufa^ure  of  Great  Britain  or  Ireland,  forfeits  5 1-  for5l-P«n*lt]r. 
:ry  piece ;  and  any  perfon  knowingly  felling,  expofing,  or 
eking  up  for  fale  any  linens  thus  ftamped,  forfeits  the  like 
oaltyi^. 

Ant  perfon  making  or  affixing,  or  procuring  to  be  made 
affixed,  on  foreign  linens,  any  of  the  marks  or  ftamps  re- 
ired  by  law  to  be  put  on  linens  of  the  manufa£ture  of 
tat  Britain  or  Ireland,  or  any  marks  or  ftamps  in  imita- 
D  thereof,  (hall  be  pilloried,  and  forfeit  50I.  or  be  imprifon-  Pllloiy, 
for  twelve  months.  And  any  perfon  knowingly  felling,  ft^j-i^^. 
expofing  or  packing  up  for  fale,  or  entering  for  exporta- 
n,  any  foreign  linens  ftamped  with  Briti(h  ftamps,  forfeits 
:  linenSy  and  5I.  for  each  piece  thereof**. 

SI.  The  faid  board  of  truftees  may  appoint  fit  perfons  $  ii« 
bp  up  and  ftamp  cloth  for  fale,  to  whom,  all  dealers  (hall 
Rg  cloth  to  be  lapped  up  and  ftamped  before  felling,  or 
wfing  the  fame  to  fale.  No  cloth  is  to  be  lapped  up  for 
!  when  wet  or  damp,  nor  with  chalk,  duft,  or  flour,  un- 
*  the  pain  of  forfeiture  \ 

13  Geo.  I,  c.  25,  f  15 ;  24  Geo.        P  Ibid. 
:.  31,  {  ai.  *»  18  Geo.  II,  c.  U,  S  4. 

27  Geo.  II,  c.  30,  §  I.  ^  J3  Geo.  I,  c.  25,  $  19,  ao,  a6. 
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i  ''*  Evert  perfon  keeping  any  public  lapping  prefa,  or  lappB| 
houfe,  muft  find  fecurity  to  the  faid  board  of  trufteet  far  Ai 
Sectiritj.  faithful  performance  of  his  trade,  and  making  good  fuck 
damages  as  may  arife  through  negled,  or  want  of  ikill,  upoQ 
which  he  (hall  get  licence  from  the  truftees;  and  anypeiibi 
following  the  trade  without  fuch  licence,  forfeits  50I.  fat 
erery  year  he  follows  it  without  fuch  licence  *. 

tzpvlDg  Evert  perfon  lapping  up  cloth  for  fale  when  wet,  or  witk 
chalk,  duft,  flour,  or  other  material  which  may  be  prejndical 
to  the  cloth,  or  not  duly  damped,  to  forfeit  a  fum  not  ex> 
ceeding  40s.  nor  lefs  than  ids*  for  every  piece  ^ 

f  '*•  XII.     Ant  perfon  or  perfons  obftruding  any  officer  ap* 

pointed  by  the  board  of  truftees,  in  the  due  executioa  of 
his  duty,  forfeits  a  fum  not  exceeding  jol.  nor  lefs  dian  5L 
for  every  offence  ". 

Officers  demanding  any  reward  or  gratuity,  for  exauniii" 
ing,  viewing,  or  figning  certificates,  to  entitle  to  bonntiei 
under  this  a£t,  forfeit  their  office,  and  looh  fteriing'. 


f  IS*  Xin.  Offences  agamft  ads  13  Geo.  I,  and  04  Gea  Oi 
'"^'  are  to  be  determined  by  one  or  more  juftice  or  jnftioei  rf 
the  peace,  or  magiftrate  or  magiftrates  of  any  borough,  fsU 
je&  to  an  immediate  appeal  to  the  quarter  feffions,  wUk 
decifion  to  be  final.  If  the  fentence  be  affirmed,  the  appd* 
lant  pays  full  cofts,  and  double  the  penalty  in  the  or^^ 
fentence.  Sentences  cannot  be  ftopped  by  any  fift,  (tifyah 
fion,  or  other  procefs.  If  fufficicnt  diftrefs  cannot  be  fooodi 
the  offender  is  to  be  committed  to  the  houfe  of  corredioa» 
or  next  tolbooth,  for  any  fpace  not  exceeding  one  year'*— 

•  a4  Geo.  II,  c  31,  ^  i6.  *  19  Geo.  Ill,  c.  37,  ^  la 

»  Ibid.  ^18.  r  13  Geo.  I,  c  15,  ^  31,  jij  t^ 

«  Ibid.  \  24,  %4  Geo,  II,  c  31,  ^  15. 


1 
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Mences  agaunft  both  thefe  afts  may  be  alfo  detenmned  by     {  ^i* 
■f  fiieriff  or  fteward  depute,  or  their  fubftitutes,  fubje£l  to  ^'^^'^ 
a  s^peal  to  the  circuit  courts  *• 

Judges  negk^ii^  or  refuGng  to  execute  the  powers  given  — juDoit. 
fj  a£ls  13  Geo.  I,  and  24  Geo.  II,  or  not  putting  thefe  ads 
n  execution,  in  the  moft  beneficial  manner  for  promoting 
be  linen  and  hempen  manufa&ures,  may,  with  the  appro- 
ation  of  the  board  of  truftees,  be  profecuted  before  the  lords 
I  juftidary  at  Edinburgh,  or  in  the  circuit  courts,  and  fined 
B  any  fum  not  exceeding  zool.  ^ 

All  offences  againft  a£):  1 7  Geo.  II,  touching  ftamps,  are  to  ^^^  jufllce. 
le  determined  by  one  or  more  juftice  or  juftices  of  the  peace. 
Ind  the  offender  convifled  upon  the  oath  of  one  or  more  ncfs. 
ndible  witnefs  or  witnefles  ^. 

OfFEVCES  againft  aA  18  Geo.  II,  for  preventing  the  ex- 
Xfftation  of  foreign  linens,  in  place  of  Britifli  or  Irifli,  are  to 
K  tried  before  the  courts  of  feflion,  jufticiary,  or  exchequer  '• 

All  offences  againft  zGt  22  Geo.  11,  for  regulating  per- 
Kms  employed  in  the  manufa£lures,  are  to  be  determined  by 
ne  or  more  juftice  or  juftices  of  the  peace,  fubjeft  in  certain 
cafes,  and  on  certain  conditions,  to  an  appeal  to  the  quarter 
IdBons.  And  the  offender  may  be  convi£led,  upon  the  oath 
of  the  owner,  or  of  one  or  more  credible  witnefs  or  wit- 
odes,  or  the  voluntary  confeflion  of  the  offender  K 

All  a£lions  for  offences  againft  a£ls  13  Geo.  I,  and  a4—ACTiowi 
Geo,  II,  are  to  be  commenced  within  twelve  months  after 
sommitting  the  offence  -,  and  the  a£tion  is  to  ceafe  and  be 

•  14  Oea  II,  c  31,  S  »5.  ^  '7  Geo. II,  c  30,  §  1. 

k  13  Geo.  I,  c.  aj,  ^  33 ;  and  24        ^  18  Geo.  II,  c.  24,  §  3,  4. 
^1I>  ^  38.  ^  2%  Geo.  II4  c  ai,  ^  I,  &c. 


13  Geo.  I»  and  24  Geo.  n,  bdong  to  the  infon 
ficcutor  t.  Fenaltiei  for  tnnfgrefling  ^  a£t  18  < 
{trevcating  the  exportation  of  forngn  liaaniiii  fb 
ifh,  belong  one  moiety  to  the  lung,  and  the  other 
fccutor  ^.  Penalties  for  tnnfgrcffing  the  ftitute  3 
c.  37,  belong  partly  to  the  proCecutor,  and  pa 
poor'. 


r  34OM.lt,  cji,  li  sj. 

t  IJ  G«x  I,  C  3J,  ^   iS,  l; 

i4Gea.II,<.3i>^  16. 


h  iS  Geo.  I(,  c.  34) 
I       •  3aG«o.ll,  c.a;, 
VoLIl,p.i87. 


OHAP.  X. 


MO* 

LAU9* 


yffhtJufudkUan  of  the  Justices  in  rdatkm  to  the  Woottm 

Manufadrnt* 


•  npHK  woollen  is  the  ftaple  manufafture  of  England.  It      f  »• 

X  » the  fubjef^  of  a  multiplicity  of  (latutea,  ^hich  Dr«  j 
IvD  ftates  at  great  length.  There  are  regulations  concern* 
H  the  winding  of  wool  * ;  for  preventing  the  exportation  of 
veflieep  and  wool  ^^  concerning  cards  for  manufacturing 
wtl  *  I  the  deceitful  working  of  woollen  cloth  ^  %  the  fulling 
f  doih^i  the  Caching  of  cloth,  and  its  length,  breadth,  and 
id^';  the  dyeing  of  cloth  ^;  lien ters  and  ftretchers  of 

MHeiLVI,cia;33Hen.VlIf,       «  4  Sd.  IV,  c.  i ;  7  Id.  IT,  c  34 

•  li;  ^  Om.  Ill,  c.  |8,  S  79*  86-        ^  0«o*  HI,  e.  58. 
^9  and  so  WiiL  III,  c.  40;  X7        r  3  wa  4  Ed.  Vl,  e.  i;  39  S]is.c 

^  111,  c  43ff  S  '^S  *^  ^^^*  ^^^  ^}  43  £l>s*  c  to;  3  Jmmcfl^  c.  16, 

,  t|.  tnd  17 ;  4  James  c.  a ;  7  James  c  1^; 

•  IS  Mid  14  Cha.  II,  e.  19 ;   14  »>  Jum*  c  iS;  4  aad  j  P.  aad  M; 
»  in,  e.  7Z ;  II  Geo.  Ill,  c  37 ;  c  5. 

Act  Geo.  Ill,  c  76.  '  d  Aone,  c.  8;  5  and  6  Id.  VI, 

I  43  £1.  €.  ID;  ax  JaaMt,  c.  i8.  c.  6;  5  *o^  4  Bd.  VI,  c  ai  as  ^^^ 

wt  I,  c.  aa ;  17  0«o.  U,  c.  5.         UI,  c  15. 


plicftblc  to  this  countifi  are  fewer  in  number, 
not  to  be  treated  of  16  much  in  detail. 


h  4j£Iix.c.  lo;  itChi.  U,  c.  j; 
»j  Oeo.  II,  c. »;. 
ijHca.  V[I,  «.ii;  3  an(l*4  EJ. 

Vl.c.  6i  31  Juiici,  c(8. 

k  lOAnac,  c.  16;  iCeo.ll»..i, 

I  30  Ch».  11,  «.  J. 

»  iiBLIIl,fc3nEJ.fV,e.ii 
uidijaodiiWilLciD. 

"  flj  35  |Geo.  Ill,  c.  I14<  eTCT7 
pcifon  who  {hall  hne  Itrtc4  an  ip* 
prcnlicefliip  to  [he  trkd*  af  a  meaU 
comber,  or  ia  b;  lav  eoiided  i>  ev< 
.  ettire  ibc  fune,  aoJ  lllb  bit  nib  and 
children,  ma^  (et  up  xnd  cicrcifc  fuch 
trade,  or  uif  other  tnde  or  bnCneft, 
which  ihej  we  ipi  mi  abk  for,  la 
aitj  town  oc  f1>'Bi  '"ithout  molclb- 
tion  bf  reafon  of  uGng  fuch  inde; 
und  Hialt  noi|  duru;^  the  tiine  they 
exercife  Tuch  Eiade,  b«  immrafcle  t* 
their  place  of  lenkmeat,  miil  ihej 
hccoiDe  lauaUj  chargeable.  And  if 
iui7  Aich  irool.cnmlier,  or  hit  wik  or 
child,  flutll  be  profLciited  for  caercir. 
ing  any  fach  tndn,  on  their  maluBJ; 


n1iirurplc«Iad,b«fi 

wi^DiallteiedadHf 

And  tVD  julliceii  ' 


null  cxcrciTe  fuch  ti 
lB«ie«e*y(Bek'p«ia 
and  mnniw.dMB,  oi 
icg  th*  piM««(  ikir 
incDt,  who  OuU  obey 
and  niikemAli  ■ecwd 

fitch  afi^ant.  A)  nM 
to  the  (lerlba  nukin; 
order  that  he  inaf  p 
reqiored,  which  Mtd 


If  flioai :  and  if  fuch  1 
hit  wiTe  or  child,  &a] 


upT,  Ihall  DOC  bp  o^^ 
other  01  further  oath, 
a  copr  of  f«eh'  auefle 
qalxed.    ^-fc 
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Tr^  ftatitte  t66i,  c.  42^  bellows  the  fame  privileges  up-     §  ^ 
Ml  Aofe  who  enter  Into  fociedes  for  making  woollen  cloth,  lamo?^' 
tnpon  thofe  wlio  (!tit)»r  mtb  fuch  fodeties  for  the  mallng 
tl^tau    The  firft  ftatute  after  the  Union,  is  the  ftatate  Dimeniiont 
»  Geo.  r,  c.  131  which  ordiint  die  dimenCons  of  every  piece  ciotk. 
if  plading,  and  narrow  and  broad  fingrums  made  in  Scot- 
md;  and  which,  Bkewife,  ordains  all  (lockings  made  in 
loodahd  b>  be  wrought  of  three  threads,  and  of  one  fort  of 
ro6l  aiid  worded,  of  eqiial  work  and  finenefs,  free  of  left 
sops,  hanging  hairs,  and  burnt,  cut,  6t  mended  holes,  and 
I  fuch  Ihapes  and  fizes  as  the  patterns  which  (hall  be  mark- 
}jlhf^fhc.te^nx^  deans  of  guild  of  the  chief  boroughs  of  the 
idipQdve  counties,  andaoorctuBg  to  the  dimenfions  which 
X9  f  numerated  at  hrge  in  the  aA*    'VhcCc  patterns  are  to 
hf  b|kn  m  the  cbftodj  of  Uie  feveral  (lampmalMrs. 

;ai9jUI-.^:vig»ftral^s^^of  thcduef  royal  botoughs  of  every  (hire  Stamp*  for 
vaftmtofr^are  to  caofe  (lamps  to  be -made,  bearing  the  ^^, 
fAi^Alt  htptCtikfi  bbroughs,  and  are  to  -at>point  perfons 
tf^Tflf^^  a?^  fc«9P&^  all  'fo^cs;  pl^in|§,  finferbms,  and 
fcpplinpi  wUd^vpetfeos  are  to  take  an  oath  d^jideU^  and  fijQd^ 
Mtfky  to^^the  fatUi£>£H6n  oF  the  nlagiftrates.  The  judices  of 
^^  it'die  )|^aiterly  faflibns,  and;  in  default  of  them^the 
jp^louffibaers  of  fupply,  at  their  annual  mcc^ngs,  are  to  appoint 
Im^  io  be  kept  at  places  where  fuch  (erges,  &c«  are  fold. 
tMHtWtpiiAaftet  is  to  trkd^  in  the  articles  abov«  mentioHed, 
I^^I^P  an/  of  them  which  are  not  m&de^  of  well  fotted 
|Mli|lii^fiaUy.wi9Ught,  and  having  the  other  requifites,  un- 
ttr>pam  bf  forfeiting  twenty  (hillings  for  every  piece,  and 
JMtdkffkih  for  <*v^  doicnW  ftockiifigs.  The  fame  pe- 
|^^7$c»4wcd  for  buying,  exporting,  or  carrying  to  be 
otported,  any  of  thefe  articles  wbea. undamped..  Perions 
tikiiig  fhmips  without  authority,  or  counterfeitbg  damps, 
bifeit  five  pounds,  and,  if  infohrent,  are'  to  be  imprifoned 
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§0.       fix  months.    The  deans  of  guild  are  made  the  fide  j 
in  this  matter  within  their  boroughs  i  and  theji  widf 
heritors  or  proprietors  of  public  fairs  or  marketSi  vtf 
judges  of  ofiences  againft  tlus  zGt  iii  fijcb  placest  wKd 
goods  are  there  expofed  to  fale ;  failing  whom,  eit&r  rfl 
judges  aforefaid. 

f  3.  m.  The  penalties  are  to  be  inflided  within  fixtj  6xft\ 

""'^^^*"' the  offences  are  difcorercd.  If  the  forfeitures  «t 
Howle^ed.  ^  ^  P^^  within  ten  days  after  convi£!ioO|  wafnitli' 
be  iflued  to  leyy  them  by  diftrefs;  and,  failfiigiSiffit^i 
offenders  are  to  be  committed  to  the  houfe  of  amiSSiS^^ 
the  county  jail,  for  a  fpace  not  exceeding  three  mxm)^ 
^W^*  one  oftnce.  An  appeal  lies  to  the  next  qaaoterff 
nodce  theieof  being  ffireh;  and  the  iuftices  are  to'j 
coftsto'Ae  jwttty' grieved.  The  ftahite  ioGcb.1,  cj 
regulates  the  length  and  breadth  of  fefgea,  appoims  v 
trates  of  royal  boroughs  thcTpIe  judges^  wiAiH  tSar 
dictions,  of  the  feveral  penalties,  and  makes  feveralf  R 
tions  befides,  much  the  fame  with  thofe  already  ineodQlA| 
The  aft  13  Geo.  I,  c.  23,  regulates  the  lengtli  of  wajil^i 
'  bars }  orders  makers  of  cloth,  or  goods  mixed  with  vtdi* 
give  out  all  wool,  yarn,  and  other  materials,  and  to  lecdi* 
them  back,  by  weight  of  16  ounces  per  pound,  under  (fl> 
of  five  pounds  for  every  offence ;  impofes  the  fame  pcsak] 
upon  clothiers,  &c.  who  ufe  any  ends  of  yarn,  wcfap ' 
other  refufe  of  cloths,  flocks  and  pinions  only  cxceptdi  ii 
working  up  goods;  ordains  offences  againft  the  z&ti^i 
profecuted  before  two  jufliccs,  upon  information  OQ  otfl 
within  three  months,  who  are,  upon  conviction,  toiefjA 
penalties  in  manner  already  mentioned ;  gives  power  tod 
juftice  to  grant  warrant  for  fearching  the  boufes  &c  of  b 
pe£led  perfons;  and  grants  to  the  party  who  thinbbiiBie 
aggrieved  an  appeal  to  the  quarter-feflions,  as  above,  vlioi 
dccifion  it  makes  final.     The  acl  15  and  i6  Geo.  II,  c : 


or 
tenters. 
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im:^  to  prerentany  cloth,  or  woollen  goods,  remaining      $3* 
I  die  rack  or  tenters,  or  any  woollen  yam,  or  wool,  left  ""^""^ 
It  to  Arjp  from  being  ftolen  or  taken  away  in  the  night*  cioth  or 
oe^  authorizes  any  juftice  of  peace,  upon  complaint  by  the  ]|^"? , 
met  within  ten  days,  to  fearch,  in  the  day-|ime,  any  S^  the 
afes  or  places  where  the  claimant  fwears  he  fufpedis  fuch  '^^ 
ods  to  be*    If  the  goods  be  found,  and  the  perfqn  fufpe£):- 
-Caonotgive  a  fati^a^ory  acccHuit  pf  then^i  or  (hall.qq^'*'^^'^ 
aducc»  within  convenient  time,  the  nerfon  from  whom,  be     ,    . 
t  tfaem^or  produce  fome  credible.^dbn  to  depofe.  to.  hij|  "  *  " 
>pcxty  in  fuch  goo^Si  then  he  .(t^-  be  dpemed  convi^od^ 
d  flail  pay  the  owner  treble  value,  or  be  committed  to  jaiJ. 
flffdi.peribn  commit  a  fecond  offence,  he  (Hall  ^^^jq^prqit*        *»'  ■ 
l,by  the  juftice  before  whpm  he  was  ^^J^^f^^^W^^S^^ 

ffl*'  1  ?!?W^  Ciotlneipc  cofliviaed  ip^y  ^RRp^  ^9  "^^  SW^S:  fcffioiw. 


f-J^!^^'    y    ■'..■..,        -■.,-'■..    ;.^^ 

.'..iii;. 
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*'-i'f  ^il?^;«  ;;'-J  V^ 
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SRAL. 


-    '  A'  "tafii^ili  tl^a^^iASoiisiteiMiMditt  leadier;.»ili 

mndSof  i^kj^es^t:  i^i'^'k  ieti(6d  jfi  ^Anae,  &  i^<d». 

tendsit^'ev^'iSait  of  "^  uMtti  ttm>tf(>i«t  MMt-Mrfota 

cxercifing  the  trade  of  tanning  leather  by  him(ki^'-lr4jrifl| 

^feii^'  other  pcrfon,  (hall,  during  the  time  that  he  (hall  fo  ufe  Ac 

trade  of  a    faid  trade  of  a  izimtti  tcdteteife  <tt  afe  the  craft  of  a  t^ 

Socmaker,  "^^ker,  curricfi  fJutchcr;"  <J^f  any  other  artificer  exadBogA^ 

&c.  at  once,  cutting  or  worl^pg  of  leather,  upon  pain  of  forfeit^  ^(^ 

fttch  hide  fo  by  hint^ -wrought  or  tanned^  or  ,^e  TabejA^^ 

of,  and  alfo  50I.  fterling ;  and  (b  much  ^  die  afiwefiiNlilA 

of  I  James  I,  as  is  rc-ena£led  in  9  Anne,  c.  it,  tbMcttti 

to  every  part  of  Great  Britain,  (except  fuch'  part  diemf  M 

has  been  altered  by  any  law  (ince  that  time  made  and  110^ 

in  force) ;  and  al|  provofts,  bailies,  and  all  other  chief  ofr 

ccra  of  royal  boroughs,  and  baulies  of  royalties,  and  other 
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cad  officers  in  the  fereral  cities  and  boroughs  in  Scotland,     f  !• 
ad  all  tanners,  curriers,  flioemakers,  and  all  other  perfonsfsKJ^'/*    : 
mcemed  in  the  execution  of  the  (aid  ftatute,  (hall,  under  j 

tdi  penalties  as  are  therein  exprefled,  duly  execute  and 
imply  with  the  fame,  in  relation  to  the  tanning,  making, 
vffing,  buying  or  felling,  or  other  matters  concerning  lea- 
er,  (other  than  fuch  as  hare  been  altered  by  any  law  fince 
at  time  and  now  in  fbrce),y*asvefie£lually  and  witji  the 
me  powers  as  if  the  (aid  magiftrates  had  been  particularly 
icrbcd  in  the  faid  z€t  i  James  I. 

This  z€t,  dtcfribray^  of  James.  I^.ia^obligatory  in  Scot* 
iidk 

II. .  All  forfeitures,  by  the  zSt  of  i  James  L  c.  a  a,  where     j  ^ 
>  fpecial  dire£Hon  is  given  to ^e'4iont^i;W<fliridW^  one  oswoal 


ird  to  the  king,  one^M  ttf. him AshafV (hall  fue,  and  one  amoVob'* 
ffd  to  the  city,  town,  or  lord  of  the  liberty.  riiTUMs, 


SFsKtt  ace :  irafiotus.  veguladooSf  cpnf^cjpffofg} 
Imfaciv«s<to  pmn4tiQirand.foc&i^^?t>  b{dp9,]befoj|^  they 
witaidu&.<«axier.f  i  tbe, panning  f|£^^<:^,^tii9  cuic^}^^ 
hldtsUib»ieiiingrv;Ax^\^r\^$  of  jcj^t  H.^^ 
nqfaAuiiflg  o«  csjpi^iting.  of  le^er^^^.^bfch  n^  not 

A  Amt  e^i^»  j  »» •  ^  J^^  ^       *'  J^n«»t  c  %t,  ^  14,41  •  4  Tames 

C|M^.'      ■       '  i.e:«,s*^ri3toif4C!ucn,c7, 

^JidDe^y;  e.ti^,'{  S»^l»,iSi    ^4.;  is  ««ill,  crs5l  <  WOL  icfil 


t  * 


Hi^4t9*^  9  AnSQi  o  ix.  {  I»S  l»  c.  33. 

143^  fl4  Qtf.  II,  c.  7,  }  9.  f  I  Jam"  Ii  c  «»»  S  a8,  19,  ^; 

^,^W» h  «•  **»  f  i;i  »^;  and  1  Win.  rdT  I,  c  31,  J  3 ;  9  Anqc, 

tJ.    f •  - 


«i. 
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^J^ll^     '  til.    Bor kmnf  be  preprr  fliordyto  ttlat nmmtnk ii  |l 
wntw^itR  39  and  40  Geo.  liU  c.  dds  m  c&ntekci  ttid  €i|inl 
ToVT'      ^  teb&qiMnt' enadiiMatt,  yetetM  ea  clK>iippoiiinm4 
MjpeAoM*  .  ,    .   1  .  .1 

■  ^■-    ■     -  \ 

Turn  mayor,  bailiff;  or  othct  bead:  ofiker^ .  of  a^  mi 

bating  Aich  head  ofScer,  dr  any  fvo  or  more  jafttcoi^C  A| 

peacei  .or  magiftiatcf^  hartng  jtfritJiAioB  to  keep  lhcfe«| 

vithia  aay  town  where  there  ihall  be  no  fudi  bca^afai 

as  aforefaid,  and  iti  towns/ wheae  tberr  Ihall  be  no  f«cb  Ml 

giftmtes,  then  any  two  judices  aAing  for  the  divifioa^Al 

ooiuuy  w^etQ  fuchtowntfhilU'bt.  fituatedv  are  cotpawacdii 

appoint  places  and  times  for  cxamiDing  raw  hides^  and  ^ 

pointing  proper  perfons  to  be  infpe£U>rs* 

Tn  iiMihftTatc»abo«0^mtt>tioDed  lyame  Ac  h^fyeQtam 
.the  fecenmcndadoa  #f  any.  fia  aiaft^r  manu&Aaiiftn.ff^f 
or  workers  or  dealers  in  V  leather,  pr9iiidiKi  :^bfe^;4iau|««§N|r 
turers  of  leather  *,  concur.  If  they  recommend  two  jxrfosi 
whore  one  <(or  (be?  where  two)  (haii  bsLneoeflary^-jduqifiie 
evtwo>fliali  beappoifiied  aa  the  x^  maf  rcqiurcA  Mf 
mfpi:On)f  may  be  dtfcharged.  for  neg|e^  0r.nuibQi1d11d1.4i 
aeather  appointed  hi  hit  reeoi .*« 

•  '        '    ■    ■        *'•..■■      ...«<•'• 

lipnngof      The  injuring  of  any  hide,  whether  wilfully  or  carekm^ 

fo  as  to  render  it  lefs  valuable  for  making  leather,  or  i^ji^l 

jinjQo^     any  hide  of  any  ox,  cow^  bulii,  hidfcr^,  fteerj^  ft  irk,  or  caiff 

>*ttje«.        more  than  two  inches  ^  below  the  Hnee  or  gambrel,  i$  po* 

Oneinfpec-iii^^ble  by  certain  pecuniary  penalties,  on  convi£lion  btibre 

^^*  aiiy  one  juilice  ofpeace^  upon  the  oath  of  aixj;  infpedor^ 

»  ^  3.  «  IbiA 

b  4<  Geo.  Iir,  c.  53,  ^  a.  ^43  Geo.  Ill,  c.  53,  %  5. 

^  As  tanncr.»,  ikinnert,  or  ^friert,  '  ^  4.    The  pcnaltiococtiiiirfs 

41  Geo.  Ill,  c  53,  ^  3.  the  former  ad  arcreftridrdwrolW^K 

d  ^  3.  The  fine  (hall  not  exceed  5».  f*  »" 
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BWOprioiOTi  OBifkdie  hMes^  and  tf»*oicitM  tocpr-      { y 
itf^.  *  if  taf  odwr  pcrftM  thaa  t&inf^edlK  imMrkaoy  mbmto9.<* 
tenliaUeJttikpeofbfiif  Mlcft«dNl^    £? en  wiik*  y'^"^^^  ; 
le  judgment  of  any  inagtftrate»  th«  intpe&ou.swf  in-r 
Cfttlties  not  exceeding  the  half  of  the  hig^eft  rcfpeo*  f ce«  for 
Sp^olAted  Jtf  ihflrftiic«l&   Thcirftmenoe».'howcff f,  ia  B»'^»f- 
|[  tiy  thQ  dctenabiarioa  of  wbitntiips  K    If  ekhf  r  ibe 
f  or  fee  is-'iiot  paid^'  the  infycAor  may  ititt  and  fell 
dHi^nnkft  tbc'pany  give  nocice  of  bia  iiucBtion  to 
lie'  matttfr  deddcd  by  arbitratovs  K   The  hides  nuift  be  PenaOtrfor 
bl  fiar  mfpedion  within  ten  days  from  theif  being  flayw  f^  the  hide 
ibr,  tivfaicr  noc  brnjiiftg  die  hide  tx>  tjie  place  appotnt-  <<*  ^  P^^** 
marktnj^t  'or  cakiag  k  awaiy  before  it  is  marked^  the 
7  (hail  not  exceed  5L  nor  be  k&  tliaa  lU    Any  perfee  ^'"''^f^ 
any  hia  hiJea  for  infpefiion  to  any  other  place  where  or  intinu.* 
ik  bitpeAbfi^  provided  be  gmrilkMieo  ^f  hir  imenfioQ  ^"^^ 
Xo,  and  fli^  caity  his  hides  tofieh  other  plaee  of  i^  fj^^f  ^ 
on  for  not  lefs  than  a  month  ^.  month, 

ciffe  6f  difptitc*,-  th^  niagiftratc  may  iUmmow  ai»f -fife  J^^JC*^^ 
la  engaged  in  the  working  of  leather,  any  three  bf  whom  ^^  ^  ^ 
ktdrmine  whether  the  bides^  be  iajored  or  not.  "  They  maker  fum- 
take  an  oath  to  do  eqiKll  jtifttoiu   lOieyiaaeidireaedby  °>''"^^ 
atute  to  i^ive  their  dccifion  in  t wenty-four  hours  •.  The  ^hoorL"* 
ee  falls  on  the  party  againft  whom  thoiaitard  ia'^^i^en.  Expcncct. 
18,  though  living  bcydnd  the  magiftrkte'S'  juriCiid&on,  ^^^f^^ 
>e  fummoned  as  witnefles;  aAd  aU'^fao  do^ilot  attend^  doo. 

.         r  B  'attendance. 

a  penalty  of  40s  ^. 

ike  hide  ef  a  boll,  co^,  ox,  flyep  er  kmb,  which  it  any  fom  not 

ftitk,  ftcer;  nor  is.  6d.  for  to  niorc  :han  6d.  and  not  under  3d. 

Aat  of  a  calf;  i  or  as  6<i^for        b  ^  5,  '  ^  4. 

f  that  of  a  horfe,  mare,  or        k  ^  6.  '  S  9* 

.    It  did  not  alter  the  p:  nalty        "  ^  6.  '    ■  §  11. 

ioKnicr  ftatute  in  the  cafe  in-        *  ^  la.  .   P  ^  lO. 
the  hide  of  crery  hog,  pig. 
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i  3-  TftE  penalty  prorided  for  goes  one  half  to  the  infanKr^ 

MINT  or  <^  the  other  half  towards  carrying  on  the  pturpofet  cf  int 
iNiPBc-  ftatute*.  The  penalties  are  recoreraUe  before  any  one  jsl- 
AppHntion  ^^^^  ^^  peace  or  other  magiftrate,  on  confeflion  of  the  psity 
ofthe  or  oath  of  one  credible  witnefs.  The  penalty  is  levied  bj 
1  if(^'-  ^"^^^^"t  under  the  hand  of  fuch  magiflrate  by  diftrefs  aod 
tion.  fale ;  and,  in  default  of  diftrefsi  (goods)^  by  imprifonmcnt, 

Execution   which  ihall  not  exceed  bae  month '^t    If  the  penalty  exceed 
and  fiO^ '    '^^*  appeal  is  competent  to  the  next  general  or  quarter  {(t 
Appeal      fions^  upon  giving  fecurity  to  the  amount  of  the  penalty  and 
coils.     The  judgment  of  the  fellions  is  not  removeablc  bf 
Mo^ffffV    certiorari  into  any  other  court  whatever*.    The  informatioii 
for  the  offence  of  gafhing  raw  hides  muft  be  withm  three 
days  from  the  infpe£tionS  and,  in  cafe  of  other  ofieaces, 
within  fourtesQ-dayS:^*    ^'Hie.jsoaviiE^oamiift  be  in  the  fol- 
lowing form  *•  TIUs  convi£lion  muft  be  certified  to  the  next  ' 
quarter  feilions,  and  filed  among  the  records* 

^  43  Geo.,IU,  &  5«>  W.  a,      ^     •  y(^^^  thf  .compWnt  of  C  Ajdo- 
,7  ^  16^  ^  ladei^  before  oTthcjlAicci 

'  Whether  in  Scotland^,  wliere  oor    tJtxhc^pHte'ht'fS&i  't&MfiP  ' 
conrts  tnow niDt}i3n^of^^f^tfv^iH,'diii    Idt^btttatJOtf^  AciJivtheMwf 
k^clMflve  of  n^w  ftfr^di^pocMif^    '^W^  <o  ^i  ^^^^rtm^  dtt^tA 
1mm  boMftlijifdy  inor«Uaa:Oiice>oi¥^ .  P«Ae   if  Miefoititth  ]^car  of Jbjio»T 
iidered.  je^y  king  Gebi^  ih/Kr  [tslift  aift 

t  ^  18.  .       '  ■"  '  n^fa)!  t«Y* Bttto--'  * ' -i« 

«  ^  8.  ;     aid  £9d|'4bB^>aai  yma0t^ 

>  BeUraiuatbered»'tiiiriaiibe  «    maitau  -r'.'.tf:/. 

^tjof  iothcycv    . -i    A^Q^    ....   ,..,..      .  ^.  .    , 
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1.    ' 


Setadng  Jttffk^ehh  k^  the  XSf^gim. 


■  .    *  '  A      ■ 


B 


T  the  5  Geo.  c  27,  it  is  enaded,  that  if  any  perfon      f  f. 
jPiall  coittraa  with,  entice,  or  endeafour  tb  perfiiade  ii^^iifij*^ 
ij  tnanufaAuxer  or  artiEcer  in  woplp  irpiii  ft^l^  brafi^  or  >om. 
If  odieir  met^  docktnakert  waic)miaker«  or  aay  ptbuqr  aiti- 
isrdt  MitttrfadiuTier,  to  ^  out  of  tliis-  kingdoin^  iniio  aay 
i^g^'  ccHUitiy  out  of  his  majefl7*^M6inimoli8,  vtM  ftidl  i(<mi 
ofecudon  in.  twelve  months)  b^  convi£led  thereof  on  Itt* 
ftnant  or  infbnnatioiit  in  the  courts  at  Weftminfter,  af- 
lesy  or  feffions,  of  the  connt]^  where  the  ofience  ihall  be 
oimitted;  he  (ball  for  the  furft  offence  be  fined  nocex-* 
eding  looL  and  be  imprifoned  for  three  months,  and  undl 
t  fine  be  paid ;  for  the  fecond  offence,  (hall  be  fined  at  the 
fcredon  of  the  court,  and  be  imprifoned  twehre  months^ 
d  till  the  fine  is  paid  *• 

And  if  any  fubjed,  being  fuch  artificer  or  manufa&urer, 
all  go  into  any  country  out  of  his  majefty^  donunions,  to 
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§  I-  cxercife  or  teach  any  the  faid  manufadoriest  to  fotafpfOh 
THK  KiHo-  o^  i^  ^7  fubjefl  who  {hall  be  in  any  fuch  foreign  comttrji 
B^'f*  and  there  cxercife  any  the  faid  manafaClories^  (ball  not  n- 

tum  in  fix  months  next  after  warning  be  j^iven  bioii  bjithe 
ambafltdor,  miniiterj  or  conful,  or  perfon  authorized  by  1^ 
or  by  a  fecretary  of  ftate,  and  from  thenceforth  cootiniiaII| 
inhabit  within  this  realm ;  he  fliall  be  incapable  of  any  Icgabi 
cy,  or  of  being  executor^  or  adminiftratory  and  of  taking  mj 
lands,  by  defcent,  devifC)  or  purchafe,  and  forfeit  his  lands 
and  goods,  and  be  deemed  an  alieuj  and  out  of  the  kiogfi 
proteftion^. 

.1. 
And  on  complaint  on  oath  before  a  juftice,  that  2xq  per- 
fon is  endeavouring  to  feduce  or  draw  away  any  foch  mano- 
fa£lurer  or  artificer^  or  that  he  hath  confra^ked  oc  b  prenr- 
ing  to  go  out  of  the  kingdom  $  he  may  ifliie  hia  wain^  0 
bring  fuch  perfon  before  him  or  Ibme  other  jufticef  viAJi 
it  (ball  appear  to  fuch  jufticc  bj  confeffi^^^  or,  t^  <^^4 
one  witnefs,  that  fucn  perfon  was  guilty  of  any  &c  (af|t|C< 
fences,  he  may  bind  him  or er  to  the  next  aflizes  or  kSm, 
to  anfwei  the  premifes ;  and  if  he  (hall  upM  mdi(Elmcfl^i.be 
there  convided  of  any  fu(jh  promue  or.cqn^d^^  or  prcpi^ 
ation  to  go  abroad  beyond  the  feas,  he  (hall,  g/ftbd^ 
fecurity,  not  to  dq>art  out  of  t&e  realm»  asfudi  00^  (W): 
think  reafonable,  and  be  imprlfoned  until  fuch  bofitjif^ 
given  ^. 


i>  •  ■ 


And  by  the  23  Geo.  II,  c.  13,  if  any  peifou  piajl.ccuitnft 
with,  or  endeavour  to  perfuade  or  feduce  any  artificer  in  m 
manufa&ures  of  Great  Britain,  to  go  into  any  forei^jpppB- 
try,  not  belonging  to  the  crown  of  Great  Britain^  .and  fbfli 
be  thereof  convi£led,  in  twelve  months,  in  the  ku^'a  bepdir 
or  at  the  afiises ;  he  (hall  for  every  fuch  per(bn  forfeit  500I. 
and  be  sBipri(bned  in  the  common  fpol  for  twelve  mootliSi 

M3.  M4.- 


nd  tiU  pafment  of  tbc^forfeiturei  aad  fpr  a,j[e{ond  orocjber  ^^  fj^^ 
ak)*equeiit  ofiencci  (hall  forfeit  1009I.  .ao$l  be  ixnprU^pqd  rn  Ki«i- 
ro  years,  and  till  pajrnient  **.  *^®*' 

f 

'  n.    Bt  the  23  Geo*  II,  c.  13,  if  any  PfMpn  (haU  put  cp  ,j*,*'^j^^ 
loard  any  veflel  not  hoirtid  duedW  to  (pme  of  the  oritiQi  tools. 
tdminions,  any  tools  or  atenCis,  or  p^  thereof  proper  for 
itfaer  die  woolen  or  filk  manpfa£ture8  ^  he  iball  forfeit  the 
ame,  and  200I  *• 

Amd  any -oflElcer  of  the  cuftoms  may  feize,  and  fecure  in 
omc  of  die  king's  wareboufes,  all  fuch  tools  and  utenGls  as 
hail  be  found  on  board  any  fuch  vefielj  and  the  famej«a(ter 
rondemnation,  (ball  be  pnblicly  fold '» 

And  if  die  matter  or  captain  (hall  knowingly  permit  any 
lie  £ud  toob  or  utenlils  to  be  pot  on  board  his  (hip;  he 
ihatt 'forfeit  iooL  and  if  it  is  a  kill's  (hip.  be  (hall  ald>  fgr- 
^  lib  office,  and  be  incapsAle  of  any  office  gilder  the 
nown  •  - 

'  Akci' if  any  officer  of  the  cuftoms  (hall  take  any  entry  out- 
lttl»  or^fign  aziy  fufierance  for  (hipping  or  exporting  any 
tte'isiid  tbols)  or  knowingly  permit  the  fame  to  be  done^  he 
iiiili^  (bkfett  ipol.  and  his  office,  and  be  incapable  of  any  of- 
ite  under  the  crown  \ 

All  which  (aid  penalties  on  this  aA  (})jill  be  half  to  the 
di{g.  and  half  u>  him  that  (haU  prorecute ',        ' 

Akd  by  the  14  Geo.  Jlf,  c.  7 1,  if  any  pifr(bn  (hall  put  on 
ateM  any  veflel  not  bound  direflly  to  fome  port  in  Great 
Bkltaih  or  Irelandi  any  tools  or  uteiilils^  or  part  thcrebfj  pro* 

d  I  I,  a ;  31  Geo.  Ill,  c,  60, 5  i,  a ;  25  Geo.  Ill,  c  67,  5  6,  7. 
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1 1.      per  for  the  cotton  or  linen  mauitt£i£liiret  i  he  ffiitt  fariek  Ac 
;**"  iame»  and  alio  lool** 

And  any  ofEccr  of  the  cuftom^  may  icixe  and  {mm  m 
ibme  of  the  kifl|fa  warehdafes^  aU  fudi  took  and  umeafik 
or  parts  thereof  as  he  fliall  find  in  any  fnch  teflel;  and  die 
iamey  after  condemnation^  {hall  be  publicly  fdd :  and  UK 
the  produce  thereof  (hall  be  to  the  king,  and  half  to  Ae  «t 
ficer  who  (hall  feize  the  fame  L 

An]>  if  the  captain  or  maikc  (ball  lomlrifli^  fcnmt  tff 
fuch  tools  or  utenfils  to  be  put  on  board  Ids  fliip,  he  (UU 
forfeit  aool.  and  if  it  is  a  lung's  (hip,  he  (hall  alfo  forfdt  his 
office^  and  be  incapaUe  of  any  oSoe  under  the  cro«m*^ 

And  if  any  officer  of  the  cu&ovia  Ihall  ukt  w/iWf 
outward>  or  fign  any  fufietance  fat.  fliippbig  ^r ,  tapoitUi 
any  the  £ud  tookfOr  uien^  or  knowmgly  permit  tivrteti 
he  ihall  forfeit  20qL  and  his  officcj  aod-^incapadlatnl.^^ 

Amp  if  any  perfon  (hall  ha¥e  in  his^fofleflkm  ipyifiKh 
mols  or  implements  proper  for  the  i^etlon  olr  li|Bcn.n«miiD* 
tures>  or  any  tools  or«  implements  irfed  ktfkfirfnicfkmifftl^ 
manufadures  (cxcxg^t  ftock  .^ai^  !|i€)th4S0$e4i«(  49^ia^ 
and  fpinners  cards  not  txcpcdmg  tjii^^.afpttiw>ialQpM  A^ 
be  exported  to  I^orth  America,  15  6e0h.-III»<^;fi)^aM4ltb 
fiull  be  made  before  one  ^uftice.  4iat  Ati^  is.,ieafqit:ll&bO' 
liere  fuch  perfon  h^th  in  hW  poflbSoajfticb  tookiMMt^ 
ments,  or  p^rt  thereof^.with  in^t'to  isipoflrtbe  fanf> 
fome  other  part  or  pkce  than  QreatiBotaiojor  htkmdiAA 
juilice  ihall  iiTue  hie  warrant  t^/cisfLltt  fnchetoslioejttpk 
ments  and  parts  tbcTPofj.  and^jilfo:4o  bring  lhc:pierfo»lPi^ 
^'lained  of  before  him  or  fotocotim^puStieeti  And.if.hettiB 
not  ^ve  a  (jitisfa£tory  accottntito.fisdi  juftice^  of  ibd'sfttv 


k^i.  M»-  "  f  3-    '  '  S4. 
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poxfok  to  wbich  fach  tools  or  utenOls  are  btended  to  be  {  «. 
appropriated,  the  faid  juftice  ihall  caufe  die  fame  to  be  de-  ^J^^ 
tained,  and  bind  the  perfon  fo  charged  with  reafonable  fure- 
des^f  CD  bn^etr  at  the  next  aflizes  or  feffions }  and  If  he  (hall 
nbt  give  fcidi  feciirity,  the  jizftice  (hall  commit  him  to  gaol 
tffl  llw  nest  aflSaea  or  feffions,  and  ontil  he  (hall  be  delivered 
b)r'diie'COttr(e  a£  law.  And  if  be  (hall  be  there  convided^ 
lefthU  forfeit  aool^ 

All  which  forfeitures  by  this  2€t  infli£led  on  offenders 
Dkall  be  applied  half  to  the  king,  and  half  to  him  who  fliall 


J  J. 


Aim  hf'ihm'^t  C«eo.  HI,  c.  37,  if  any  perfon  (hall  put  on 
board  or  pack  in  order  to  be  put  on  board  any  veflel  not 
b00lid{^fire£l9)rto  anyport  in  Great  Britain  or  Ireland,  ct 
ftiUf^fhtgtowfYfhsLrf  or  ether  place  in  order  to  be  fo  put 
M%bs«#  afff  ftt^  vefie)^  any  machine,  engine,  tool,  prefs, 
pa^4iV^^ttenfd^<nr  Jnijflement,  or  any  part,  model  or  plan 
thereof,  proper  for  the  woollen,  cotton,  linen,  or  (ilk  manu- 
latf  drttl  I  ove  jUttc^  on  complaint  upon  oath  by  one  wit- 
riife^iiiaay  iflUe  Ins  warrant  to  (ehse  the  (ame;  together  with 
Bib  faehaige  imd  other  goods  pftdbed  therewith  (if  any  fuch 
iilte^^  ^!li^  to^  bring  the  perfon  complained  of  before  htm 
dl  iKdHtf'Miieff  |tiAico;  and  if  he  (hall  not  give  to  fnch  juftice 
I? AdUbCtory  aeeount  of  die  pnrpofe  to  winch  the  fame  are 
Uettded  to  bo  appropriated,  tb^  juftice  (haU  caufe  the  fame 
R(4fliideCBiaed^  aad  buid  the  panrty  to  appear  at  the  next  af- 
hMOir  ^(itartcr  feffioilsi  and  on  negled  or  refulal  fo  to  do, 
^idlt^oaiittit  :liii0^lO'lhe  gaol  or  hou(i  of  correflion  until 
U4i|ieJR:>afeesor Teffion^  and  utttil  delivered  by  due  courfe 
ftiiiEk^JiiJixuaon  convi^ion  at  iiich  adktes  or  feffions,  upon 
■dldfbtoi  orinfioniiaii^  he  ihaU  forfeit  all  the  (aid  goods» 
Lndlolib^ool.:  and  be  imprifoned  in  the  common  gaol  or 

•  i  5.  P  V  6. 
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^  ^      houfe  of  corrcAion  for  twelve  months,  and  niml  ihe  hh 
Tottu.       feiture  ihail  be  paid  ^. 

And  the  officers  of  the  cudoms  may  laze  any  fndh  pok\ 
and  after  condemnation  in  due  courfe  of  law,  the  fame  flul 
he  fold  by  order  of  the  commiflioners  to  the  bell  bidder,  aad 
the  produce  thereof,  after  charges  deduficd,  lh.ill  go  half  0 
the  king,  and  half  to  the  officer  who  flull  feixe  and  piflfc» 
cute  '. 

And  if  the  captain  or  mafter  of  any  veflcl  (hall  knowingly 
permit  any  fuch  goods  to  be  put  on  board ;  he  (hall  foHiek 
200I.  and  if  it  is  a  king's  (hip  he  (hall  alfo  forfeit  his  office^ 
and  be  incapable  to  hold  any  office  under  the  crown  •• 

And  if  any  officer  of  the  cuftoms  (hall  take  any  calrj 
Outward,  or  (ign  any  fufferance  for  the  (hipping  or  ejcporOK 
the  fame,  or  knowingly  permit  the  fame  to  be  done^  befell 
forfeit  2ool.  and  his  office,  and  be  incapacitated  *• 

And  if  any  perfon  hath  in  hts  cuftody,  or  (hall  apply  iVi 
or  procure  to  be  made,  any  fuch  machine  or  implemefit  m 
aforefaid ;  he  (hall,  on  the  like  conviAion,  forfeit  the  faiN^ 
and  alfo  200I.  and  be  imprifoned  for  twelve  months  and  W 
til  the  forfeiture  (hall  be  paid.  Profecution  upon  this  dadt 
to  be  within  twelve  months  after  the  oflence  committed'. 

The  faid  forfeitures,  not  herein  otherwise  direAed,fO|D 
to  the  informer,  after  the  cxpences  of  profecuriofi  paid'. 

Protided,  that  nothing  herein  (hall  eitend  to  the  prevcal^ 
ing  woollen  cards  or  (lock  cards,  not  exceeding  in  valve  41.1 
pair,  and  fpinners  cards,  not  exceeding  is.  6d.  a  pair,  bolt 
being  exported  to  any  of  his  majefty's  colonies  in  America  ^ 

Mi-        Ma.        1^3.        »V4.        0*4.        *i7.        M^- 
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■••'■it      ;  V     *      . 

" Finally:  By  the  22  Geo.  III^  c.  60,  if  any  perfon  ihall  {  s. 
:ontra£t  with  or  endeavour  to  perfuade  any  artificer  con-  »*'<>»tino 
:erped  10  pouting  callicoesj  cottons,  muflins  or  linens  of  any 
ortf  or  4n  preparing  any  blocks,  plateSj  engines,  tools,  or 
itenfils  for  fuch  manufa£tory,  to  go  out  of  the  kingdom,  and 
>e  coovi^ed  thereof  in  the  king's  bench  or  at  the  affizes  in 
bgland,  and  the  court  of  judiciary  and  circuit  courts  in 
icotland,  he  (hall  forfeit  5 col.  and  be  imprifoned  for  twelve 
npnths;  for  9  fecond  oflence  loool.  and  be  imprifoned  for 
wo  years. 

And  if  any  perfon  (hall  export  or  attempt  to  export  any 
Jocks^. plates,  engines,  tools,  or  utenGIs,  commonly  ufed  in 
he  callicoe,  cotton,  muflin,  or  linen  printing  manufa£^ures ; 
le  Ihall  iprfeit  the  fame,  and  alfo  50CL  to  be  recovered  in 
be  courts  atWeftminfter  in  England,  and  court  of  feflioa  in 
Icotland. 


And  any  officer  of  the  (hip  conniving  thereat  ihall  forfeit 
;jyl«  I  and  if  it  is  a  king's  (hip,  he  (hall  alfo  be  incapacitated. 
Xk  like  xnanner,  by  a£l  25  Geo.  Ill,  c.  67,  if  any  perfon  (hall 
Qdoce  any  artificers  in  iron  or  fteel  to  leave  the  kingdom,  be 
ball  incur  a  penalty  of  500I.  (lerling,  befides  imprifonm^iit 
ifv  one  year,  and  till  payment ;  and  for  the  fecond  offence,  a 
penalty  of  lopol.  and  imprifonment  for  two  years.  The  pe- 
udties  recoverable  as  under  22  Geo.  Ill,  c.  60,  only  the  ac- 
IJoq  maft  be  at  the  fuit  of  the  lord  advocate  or  any  of  the 
)fficer8  of  the  cuftoms.  The  penalty  is  divided  between  the 
nng  and  the  officer  of  the  cuftoms  fuing.  The  offence  is  tri* 
Jbk  in  England  before  the  court  of  king's  bench,  gaol  delivery 
fkd  affiles,  aad  quarter  feffions,  and  the  court  of  jufticiary, and 
Jliant  courts  in  Scotland*  There  may  be  reafon  to  doubt, 
llcrcfoie,  whether  the  Scottiih  quarter  feffions  are  competent; 
he  quarter  feffions  occurring  in  the  enumeration  of  th/s  £ng« 
ifh  courts. 

Fol.ll,  '    Ty 


CHAP.  XIII. 


Of  the  Jurisdictum  of  the  Justices  m  relation  to  the 

Ctistoms. 


1 1-  ^     I.  ^^USTOMS  arc  a  duty  paid  by  the  merchant  at  the 


Bdinition. 


BiAL.  ^J^  quay,  upon  all  imported,  as  well  as  exported,  com- 

modities, by  authority  of  parliament  K  They  are  fo  calH 
according  to  Dr.  Smith,  as  being  cuftomary  payments^ ;hrt 
Orieinof  Blackftone,  anxious  to  derive  the  king's  original  right  to  csf' 
the  lume.  toms  from  aA  of  parliament,  confiders  the  appellation  ai  t 
tranflation  of  the  French  word  coujium  or  coutum,  which  fig- 
nifies  toll  or  tribute,  and  owes  its  own  etymology  to  tk 
word  coujif  which  fignifies  price^  charge^  or^  as  we  faafC 
adopted  it  in  Englifli,  coft^. 

Early  mode  It  is  Certain,  at  lead,  that  this  was  a  very  andentoode 
o  taxation.  ^£  taxation.  It  IS  taken  notice  of  in  our  earlieft  laws*,  ft 
Moftpopa-was,  indeed,  a  very  natural  tax,  the  king  being  boondi  of 

•  Blackft.  B.  i,  c.  S.  d  Sut.  'Wilhclms,  c.  36  )  3f  <*^ 

b  Wealth  of  Nationf,  B.  t,  c.  4*        David  Il>  c  49* 
^  3.  if  c.  8,  p.  3x5. 
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mon  righti  to  keep  up  the  ports  and  the  havens^  and  to  $  x. 
eft  the  merchants  from  pirates :  befides,  this  tax  being  ^J^  °^'*" 
idered  as  an  aflefTment  on  the  gains  of  merchants*  which 
e  envied  while  their  perfons  were  defpifed,  was  the  mod 
alar  of  any.  In  thofe  days,  it  was  not  underftood  that 
merchant  made  the  confumer  as  certainly  repay  him  a 
it  on  the  tax,  which  he  difburfed,  as  on  the  commodity 
ch  he  fold. 

•UT  it  is  not  neceflary  to  trace  the  hiftory  of  the  cuftomt 
either  country  from  their  fmall  beginnings  to  the  very 
)lexed  and  entangled  condition  into  which  they  naturally 
wi&  the  increafe  of  our  trade  and  taxation  \  fome  arti- 
I  that  of  French  wine  in  particular,  being  the  fubjedt  of 
lefs  than  fifteen  different  duties,  which,  of  courfe,  lay 
dy  difperfed  in  fo  many  different  a£ts  of  parliament  *• 

UT  this  important  fubjeft  was  reduced  from  a  perfeft  Flrft  confo- 
»  into  a  plain  and  fimple  form  by  the  2^  Geo.  Ill,  c,  13,  ^^^a«««»^- 
rd  the  confolidation  a£i.  With  regard  to  the  quantum 
ntyy  it  repealed  all  the  former  ftatutes  impofing  duties 
mftoms  and  excife :  Farther  it  confoltdated  all  the  former 
es ;  which  were  thenceforward  to  be  paid  according  to 
rw  book  of  rates  annexed  to  that  ftatute. 

•INCE  that  period,  the  progreflive  multiplication  of  duties 
mg  occafioned  the  like  confufion,  another  confolidatioa 
lite  was  pafled  with  the  like  beneficial  confequences  ^ 

L  '  Br  this  ftatute,  it  is  ordained  that  the  former  duties     {  %, 
uftoms  and  drawbacks  fhould  ceafe  from  the  5  th  of  July '♦^  o«o.ni, 
13  \  and  that,  Ui  lieu  thereof,  new  ones  (bould  be  levied  p         .  ^ 
reable  to  a  fchedule  annexed  to  the  a£t.    Jewels  muft  be  tieitoceaftk 

^  Sir  John  SiocIairU  Hiftory  of  the  Pablic  ReTcniie. 

f  43  Geo.  III. 

Yya 
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f  1.  entered  and  landed  as  other  goods.  The  z€t  does  not  repeal 
c^Q?"  *"*  ^^  ^^^^^  proviGons  of  union  afts,  &c.  between  Great  Britin 

and  Ireland,  sefpefting  duties  on  goods  imported  or  export* 
Fifli  c*Vj^^'  cd.  Fifii,  of  Brit^  taking  and  curingi  caught  by  the  crews 
ihips  and  of  vefTels  built  m  yreat  'Britain,  Ireland,  &c.  and  na? igated 
crews.        jj^ J  regiftered  according  to  law,  may  be  imported,  duty  fircc. 

The  mafter  mud  make  oath  that  fuch  fi(h  is  Britifh  cured. 

There  are  certain  exceptions  from  tonnage  duty,  which  are 

contained  in  fchedules  appended  to  the  a&,  viz.  A.  tabk 

_      ,    ;    third,  and  table  B.  under  the  title  tonnaee.     The  z&  does 
Drawback  i    i        i      i  m  i 

to  navy       not  repeal  drawbacks  to  navy  otncets,  nor  prevent  tobacco 
officer!.      £qj.  ^Jj^  ^fg  of  feamen  being  removed  from  warehoufesj  duty 

free. 

I^otics  on  The  duties  are  not  payable  upon  landing  goods,  whid^ 
tnigHt  have  n\ight  have  been  warehoufed  or  bonded  by  law  before  5tb  A 
h^^fed  J^^y  1803.  Where  goods  are  chargeable,  according  todiC 
value,  it  (hall  be  conGdered  (on  importation}  as  at  the  port 
of  their  importation,  which  (hall  be  afcertained  according  to 
27  Geo.  Ill,  c.  13,  $  17,  18;  and  if  not  truly  valued,  may 
be  detained  ^.  On  exportation,  the  value  to  be  cooGdjeml 
as  at  the  port  of  exportation,  &c.  as  under  27  Geo.  V^}\ 

If,  on  making  entry  of  Britilh  goods  for  exportation,  de 
real  value  cannot  be  afcertained>  they  may  l}e  exported  00 
oath  of  the  fa£l,  and  bond  for  payinent  of  the  duties,  aod 
for  producing  fuch  documents  as  may  he  required  bj  the 
commiffioners  of  the  cuftoms.    The  bonds  are  not  charge- 
Entry  mar  ^^  ^^^  ftamps :  there  is  a  penalty  for  making  a  falfc  de- 
be  anuod*  claration  thereof.    If  the  goods  be  detained  for  not  beiiy 
fraud  Tvai   ^^^^7  Valued,  the  commiflioners>  upon  proof  that  no  fhivt 

ioteoded. 

r  See  %  i8,  21,  21,  23,  as  to  Eaft        h  See  alfo  c.  laS  of  this  feffiflO) 
India  goodi.  ^  l» 
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ras  intended,  may  dire£l  the  entry  to  be  amended  upon  rea^      $a. 
joable  terms.    The  proprietor  is  not  to  have  damages*  c.^;**" 

Tonnage  duties  do  not  extend  to  Bdflttlhips  not  requir- 
d  to  be  regiftered^  nor  to  (hips  in  ballam^  Tonnage  duties 
n  veflels  to  or  from  foreign  ports  (hall  be  paid  each  voyage^ 
nd  computed  according  to  their  regifter,  or  under  26  Geo. 
[I,  c.  60. 

The  pains  of  death,  &c.  in  former  revenue  a£tsy  extended 
)  this  aft.  The  provifions  of  afts  in  force  for  afcertaining  the 
altte  of  goods,  &c.  (hall  continue  except  as  thereby  altered. 

Commissioners  of  cuftoms  may  clofe  accounts  of  coJlec- 
M  or  receivers,  and  correft  erroneous  application  of  duties* 
'ommi(fioners  for  auditing  public  accounts  may  allow  fuch 
)ne£lions.  The  treafury  are  direfted  in  future  to  caufc  an 
rcount  to  be  kept  of  what  the  hereditary  revenues  of  the 
T}wn  would  have  produced  if  not  blended  with  other  du- 
%  and  laid  before  parliament  with  the  public  accounts  di- 
ftcd  by  42  Geo.  Ill,  c.  70.  The  hereditary  revenue  of  his 
ajefty  in  Scotland  is  not  to  be  altered  ^.  The  duties  (hall 
:  carried  to  the  Britifli  confolidated  fund.  The  whole  of 
€  duties,  except  otherwife  provided ',  fliall  be  entered  in 
le  account  at  the  exchequer ;  and  the  treafury  (hall  caufe 
ftinfi  accounts,  of  fuch  as  were  to  be  kept  feparate  for  ten 
:ars,  from  being  granted  to  be  fo  kept,  and  laid  before  par- 
iment,  purfuant  to  42  Geo.  Ill,  c.  70. 

Such  are  the  outlines  of  this  (latute.  To  go  Into  any 
mmeracion  of  particulars  that  could  be  ufeful  in  praftice, 
Dtttd  lead  us  beyond  tolerable  bounds.  Such  information 
luft,  therefore,  be  fought  from  the  (latute  itfelf,  and  fuch 

fc  Sec  I  C€o.  Ill,  c.  I,  5  8.  1  See  {  54. 

Yys 


7oa 


Public  Pouty. 
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{  3.  compilations  as  that  of  Mr.  Huie's  of  the  ezdre.  Anotha  10^ 
cforf  ^'  '^'  ^^^  ^^^  makes  it  unadvifeable  here  to  go  into  fuch  particahi^ 
is  the  perpetual  change  of  that  branch  of  our  law.  Every  H 
fion  of  parliameniJwportant  alterations  take  place*  Evenafidl 
ilatement  here  'wt^f  therefore,  run  the  riik  of  miflcadingi 
Since  this  confolioation  zGt  has  pafled,  it  has  already  oiufci- 
gone  various  Uterations.  Thefe  matters  certainly  cannot  be  \ 
obtained  but  by  examining  the  confolidation  general  ftatsie 
with  fubfequent  enadhnents.  It  may  be  fufficient  thereioit 
to  confine  our  attention  to  the  explanation  of  the  geoeralio- 
ture  of  that  jurifdi&ion  which'thc  juftices  enjoy  in  relatioato 
the  cuftomsi  and  the  procedure  by  which  it  is  explicated. 


III.  The  jurifdiflion  of  the  juftices  in  regard  to  the  cof- 
toms  is  derived  from  particular  ftatutes,  which  therefoie  go- 


Two  juf. 
ticet. 


Ant  two  juftices  are  authorized  to  adnunifter  the  onh 

for  the  faithful  execution  of  their  office,  which  muft  be  taken 
by  the  commifTioners  and  patent  officers,  and  their  depotiesi 
clerks  or  fervants,  and  all  other  officers  in  the  cuftoms*. 


One  jufticc.  Any  one  juftice  of  peace  has  criminal  jurifdi£lion  topo- 
nifh  porters  and  others  affifting  in  the  carrying  aviray  goods 
from  the  fliore  without  the  prefence  of  an  officer  of  the 
cuftoms  ° ;  fufpicious  perfons  lurking  within  five  miles  of 


§3. 
jomioic- 

TION  OF 

TBS  juf.    vern  both  the  extent  thereof,  and  the  manner  of  ei^licatiDg  , 

TICBI.  •. 

lit 


m  6  Will.  c.  I,  {  5. 
;    "  13  and  74  Car.  II,  c.  ii,  J  7. 

And  if  any  carman,  porter,  water- 
man, or  other  pcrfon,  (hall  aflift  in 
the  taking  up,  landing,  fhipping  off, 
or  carrying  away,  any  Itich  goods ; 
fach  pcrfon  being  apprehended  by 
the  warrant  of  any  juilice  of  the 
peace,  u:ii  the  (June  being  proved  by 


the  oath  of  two  witcefles,  the 
offender  for  the  firft  offence  flull  ^ 
the  juIUce  be  committed  to  tbeaes 
gaol,  there  to  remain  till  the]riB< 
furety  of  the  good  behavioor  fir  i* 
long  time  until  he  be  difchargcd  bf 
the  lord  treafurer,  chancellor,  nadtf 
treafurer,  or  barons  of  the  ezcbequff ; 
and  for  the  fecond  ofieace  he  mijby 
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the  coaft  without  bemg  able  to  give  any  fati$fa£):oiy  ac-     fj* 
count  of  themfelves  °  }   pcrfons  buying  or  receiving  p,  or  i^oi'^^^" 

^  THSJUI« 

V    jttflicc  of  the  peace  at  aforc&iiU^r«rcd  hf,^.  Mrer  and  above  what  he  ''^**' 
'^  xmimitted  to  the  next  gaol,  there    may  ExuM  'jp  to  on  account  of  the 
^  ,  remam  for  two  months  without    faid  run  gwQs.    ^  8. 
^*  *a,  or  unta  he  fliaU  pay  to  the  (he-        o  On  oath  made  before  a  juftice  of 
riffiL  for  the  king's  ufc,  or  until  he    the  peace,  that  any  perfon  is  lurking 
ihall  be  difcharged  by  the  court  of    within  five  miles  of  the  fca  coaft  or 
exchequer  as  aforefaid.  any  navigable  river,  and  there  is  rca- 

An  porters  and  others,  knowingly  fon  to  fufped  that  he  waits  with  in- 
carrying  run  or  prohibited  goods,  and  tent  to  be  aiding  in  running  goods, 
who  fhaU  be  convidled  thereof  (on  the  juftice  may  grant  his  warrant  to 
appearance  or  default)  on  the  oath  of  bring  him  before  him;  and  if  he  Ihall 
one  witnefs,  or  confcflion,  before  one  not  give  a  fatisfacSory  account  of  him- 
juftice  where  the  offence  ihall  be  fclf  and  his  employment, orotherwifc 
committed,  or  the  offender  found,  make  it  appear  that  he  is  not  con. 
ihaU  forfeit  treble  value,  half  to  the  cemed  in  any  clandcftine  or  unlawful 
informer,  and  half  to  the  poor,  to  be  budnels,  he  ihall  be  committed  to  the 
levied  by  diilrefs  by  warrant  of  fuch  houfc  of  corredion,  to  be  whipt  and 
juftice,  and  for  want  of  diftrcfs  to  be  kept  to  hard  labour  not  exceeding 
committed  to  the  houfe  of  correc-  one  month :  And  the  commiilioners 
tion«  to  be  whipt  and  kept  to  hard  of  the  cuftoms  or  exciie  ihall  caufe  to 
labour  not  exceeding  three  months,  be  paid  to  the  informer  a  reward  of 
9  Gto.  II,  c.  35,  f  11.  308.  .for  each  offender.    9   Geo.  II, 

By  the  8  Geo.  c.  18.  Perfons  pafs-  c.  35,  {  18. 
ing  with  foreign  goods  landed  with.  But  if  fuch  perfon  ihall  deiire  time 
out  entry,  within  20  miles  of  the  for  clearing  himfclf,  he  ihall  not  be 
coaft,  if  they  be  more  than  five  in  puoiihcd  by  whipping  or  other  cor- 
number,  or  armed,  or  difguifed,  redlion,  but  committed  to  the  com- 
er who  ihall  forcibly  reiift  the  offi-  mon  gaol  till  he  iball  do  fo,  or  till  he 
cers  of  the  cuftoms  or  excife  in  feiz-  find  iecurity  not  to  be  guilty  of  any 
ing  run  goods,  ihall  be  guilty  of  fe-  the  faid  offences.  {19. 
kmy,  and  tranfported  for  fevcn  years.  P  If  any  pcifon  ihall  knowingly 
1 6.  receive  or  boy  any  run  good^;   he 

But  if  any  oifcnder  fliall,  in  two  ihall  on  convidlion  (after  fummons) 
months  after  his  offence,  and  before  .  by  confLiHon,  or  oath  of  one  witnefs, 
conviAion,  difcover  his  accomplices,  before  one  juftice  where  the  offence 
ib  as  two  or  more  be  conviilcd;  he  ihall  be  committed  or  the  offender 
fltail  have  a  reward  of  4CI.  if  the  va-  iliall  be  found,  forfeit  20L  half  to  the 
lue  of  the  run  goods  exceed  50I.  and  informer,  and  half  to  the  poor,  by 
ihall  be  acquitted.     §  7.  diftrcfs ;  for  want  of  diftrefs,  to  be 

And  any  other  perfon  difcovering    committed  to  prifon  for  three  months, 
any  one  offender,  in  three  months,  fo    8  Geo.  c.  18,  $  lo. 
as  he  be  convicted,  ihall  have  in  like 
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concealing^,  or  offering  to  (ale  (muggled  goods ^j  perlsu 
with  ofTenfive  arms  paCGing  with  any  horfc  or  carriagC|  and 
more  than  five  gallons  of  fpirituous  liquors  not  having  paid 
the  duty,  nor  ^^^viPfLApyfatit^ii  p.l)ftrucling  officers^  ^  dao- 
geroully  Uuiting.ft']|pf..^bic  aod  offic<r^ 


*  By  the  II  Geo.  c.  30.  If  any 
perfon  Oiali  harbour,  keep,  01  con- 
ceal, or  fufll-r  to  be  harlwufcd,  kept, 
or  concealed,  any  prohibited  or  litn 
goods  liable  to  |).-»y  cuftonns}  h*:  fhall 
(whether  he  claim  any  property  in 
them  or  not)  forfeit  the  fume,  and 
treble  value,  to  be  recovered  and  ini- 
tij;atcd  as  by  th*  laws  of  excifd,  or  in 
the  courts  at  Weftmiiifter;  half  to 
the  kii^p:,  and  half  to  him  that  flxiU 
fuc.    §  x6. 

b  If  any  perfon  ihall  o^cr  to  fale 
any  prohibited  goods,  or  which  have 
been,  or  arc  by  him  pretended  to 
have  been  run ;  the  fame,  together 
with  the  package,  fhall  be  forfeited, 
and  be  fcizcd  by  the  party  to  whom 
they  are  offered  to  fale,  or  by  any  of- 
ficer of  the  cuftoms  or  cxcile.  Pro- 
vided that  if  the  feizure  in  within  the 
bills  of  mortality,  then  within  twen- 
ty-four hours,  if  elfcwhere  ,  within 
forty-eight  hours,  they  be  put  into 
the  king's  warehoufc  near  the  place 
cf  feizure;  and  if  it  be  far  from  any 
fuch  warehoufc,  then  in  fomc  cxcifc 
office  near.     11  (ico.  c.  30,  J  18. 

*^  By  the  19  Geo.  Ill,  c.  69.  If  any 
pcrfons  to  the  mmibcr  of  two  or 
more,  (hall  be  found  pafTmgWith  any 
horfe,  cart,  or  carriage,  whereon  (hall 
be  bdcn  more  than  fix  pniAids  weight 
of  tea,  or  foreign  fjirituou*  liquors 
exceeding  five  gallons,  not  having 
paid  the  duty,  and  not  havinjr  a  per- 
mit ;  aod  (hall  citrry  any  ofTcnfive 
arms,  iir  wear  any  difguife,  when 

5 


pa^ng  with  fucfi  tea  or  f]p!ritM0 
liqiors :  any  officer  of  the  eifhm 
or  exdie,  9nd  all  other  perfmn  tSta^ 
in  their  aid,  may  srrcft  the  ofiaxkfi, 
and  carry  them  before  a  jolKct,  irl» 
(if  he  feci  caufe)  (hall  commit  tlKte 
to  the  next  county  gaol,  tit!  the  wit 
general  quarter  feflions.  And  hi  firh 
cilV,  the  officer  who  conveys  any  foch 
oflender  before  the  joftice  (hall  atef 
into  recognizance  in  40L  to  afpev 
and  profecute.  And  the  commififliH 
crs  (hall  order  the  charges  of  profe- 
cution  to  be  paid  by  the  receiver  g& 
ncral  of  the  cuftoms  or  ezcife  rdpec* 
tivcly.  And  the  juftices,  at  fodi  lef- 
(lom,  (haU  hear  and  determiiK  tfie 
offence.  And  if  cbe  offender  be  eoo* 
vided,  fhcy  ffiall,  in  Keu  of  anyotfa 
puni(hmrnt,  by  any  former  ad,  can- 
mit  him  to  hard  labour  in  the  hoofe 
of  corredion,  not  exrceding  tkree 
years,  nor  lefs  than  oat.    ^  9-«l5* 

d  If  any  perfon  Aall  obfiniS  uf 
oflftcer  of  the  cuftoau  or  eidf;,  is 
feizing  uncuffomed  or  prohilmcd 
goods;  or  (hall  refcue,  or  attempt « 
refcuc,  the  fame;  or,  after  fdnft, 
(hall  deffroy  or  damage  any  cdth 
boxes,  or  package,  wherein  t&e  fine 
(hall  b«  contained;  foch  oflkcriitf 
pcrfons  afting  in  their  aid,  may  tffC^ 
the  offender,  and  forthwith  carry  Wb 
before  a  juffice  near  to  the  pbrt 
where  the  offence  was  ceomiitted: 
and  the  juffice  (hall,  if  he  feet  aifct 
commie  him  till  the  next  go*'*^ 
quarter  fcffions ;  where,  if  he  M 
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B8  hare  duties  to  perform  for  apprehending  riotous      §  5* 

^;  and  in  regard  to  outlawed  fmugglcrs*.  t*io'h  oiT* 

THE  JIM- 

,  he  (hall  be  committed  charged  by  offder  of  the  exchequer 

of  corrcdioQ  to  hard  U*  both  of  the4M  rfbd  of  tbe  imprifon- 

cccding  three  years,  nor  mcnt,  or  difcoiKr  the  perfon  that  fct 

^    19  Geo.  Ill,  c  69,  5  him  on  work.    {  6. 

f  Upon  iofonnation  oa  oath  before 
jr  officer  of  the  navy,  cuf-  a  jufticc  of  the  peace,  that  any  pcr- 
cifc,  Ihall  be  hindered,  fong  to  tlie  number  oi  three  or  more, 
Irudcd,  or  alTaulrcd,  in  arc  or  have  been  affembled,  to  be 
ution  of  his  office,  by  any  aiding  in  the  clandeftinc  running, 
bevtr;  the  offender  may  landing,  or  carrying  away  prohibited 
ifore  a  neighbouring  juf-  and  uacuflomed  goods,  or  to  refcue 
ay  commit  him  to  gaol  tlicm  after  feizurc,  and  armed  with 
tt  general  gaol  delivery,  fire  arms  or  other  offcnfive  weaf  ons; 
ivercd  by  due  courfc  of  lie  (ball  grant  hi«  warrant  to  the  con- 
he  ftall  be  con V  idled,  he  ftublcs  and  other  peace  officers,  re- 
tenced  to  hard  labour  on  quiriaig  them  to  take  to  their  affift- 
:*hamc8  for  three  years,  ancc  as  many  as  may  be  thought  nc- 
offi:nce  Hills  wiihin  the  ceffary  for  apprehending  fuch  per- 
19  Geo.  Ill,  c.  69,  fuch  fons:  and  he  may,  if  on  examination 
:ommit  fuch  offender  to  he  find  caufe,  commit  them  to  the 
he  next  quarter  feffions,  next  county  gaol,  there  to  remain 
and  puniflied  as  by  that  without  bail  or  mainprise,  until  they 
24  Geo.  Ill,  c.  47,  fcff.  be  uifcharged  by  due  courfc  of  law  : 

and  fuch  pcrfoos,  on   convi<5lion  of 

4  Cha,  n,  c.  1 1.     Where  their  being  aiTcmbled  and  armed  as 

r  officers  of  the  cuftoms  aforcfaid,  Ihall  be  adjudged  guilty  of 

any  pccfoq  armed  with  felony,  and    tranfported  for    fcf en 

aiaimcr  of  weapon,  forci-  years.     9  Geo.  II,  c.  '.j,  §  lo. 
I,  affronted,  abufcd,  beat-        K  19  Geo.  II,  c.  34.     If  any  pcr- 

nded,  to  the  hazard   of  funs,  to  the  number  of  three  or  more* 

rithcr  on  board  any  fhip,  armed  with  fire  arms  or  other  offcn- 

3d  or  water,  in  execution  five  weapons,  (ball  be  aiTcmbled  in 

e ;  every  perfon  fo  abuf-  order  to  aillfl  in  the  exportation  of 

^h  officer  or  \\\i  deputy,  goods  proliibited  to  be  exported,  or 

.all  a(5l  in  hi^  aid  or  affiil-  iu  running  any  prohibited  or  uncuf- 

y  the  next  juflici:  or  other  tomcd  goods,  or  goods  liable  to  pay 

c  committed  to  priroii  to  duties  which  have  not  been  p.ud,  or 

larter   fcffions;   and    the  in  rclaniing  goods  after  drawback, 

ihall  puniih  him  by  hue,  or  in  refcuing  the  fame  after  feizure, 

ig  icol.  and  the  cflcnde'r  or  in  refcuing  any  perfon  apprelA.nd- 

n  f riioD,  til!  \.s.  be  dlf-  ei  f>r  any  offi:nce  made  felony  by 
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Farther,  any  one  juftice  is  authorized  to  examine  nil 
and  report  concerning  any  failure  by  officers  in  the  perflonh 
ance  of  their  duty  **. 

Justices  have  likewife  power  to  hear  and  judge,  io  afa 
of  feizure  by  officers  of  cuftoms,  of  carts,  horfes^^cfor 
remoying  fmuggled  goods  ^ 

IV.  The  form  of  procedure,  and  manner  of  regoladif 
this  (tatutory  jurifdi£tion,  in  regar4  to  the  cufloms^  is  mock 
the  fame  with  what  obtains  in  excife  profecudons,  and  ts 
that  chapter  we  may  refer. 


any  zSt  relatbg  to  the  cuftoins  or 
excife,  or  in  preventing  his  being  ap« 
prehended;  or  if  any  perfon  (hall 
have  his  face  blacked,  or  wear  any 
difguife,  'when  pafling  with  fuch 
•goods ;  or  ihall  forcibly  hinder  or  af- 
faulc  any  officer  in  the  feizing  fuch 
goods,  or  dangeroufly  wound  any  of- 
ficer attempting  to  go  on  board  any 
vcflcl,  or  (hoot  at  or  wound  him 
when  on  board ;  he  (hall  be  guilty  of 
felony  without  benefit  of  clerg}%  §  1. 
h  If  any  officer  of  the  cuftoms  or 
excife  fliall  not  ufe  his  bed  endea- 
vours to  fcizc  any  tea,  cofice,  or  fo. 
reign  fpirituous  liquors,  or  to  flop, 
detain,  and  carry  before  one  or  more 
juilices  any  offender;  in  fuch  cafe, 
one  juflice  rcfiding  near  to  the  place 
where  fuch  officer  fliall  make  de- 
fault, on  complaint  thereof  made  to 
him  within  three  months  *aftcr  fuch 
default,  may  examine  into  the  truth 


•f  fuch  complaint :  and  if  itMi^ 
pear  to  the  faid  juftice  that  tben  's 
reafonable  ground  for  the  coniihiBi, 
he  (haU  tranfmit  the  laid  caofbiCi 
together  with  the  examinatiooitiha 
before  him  thereon,  unto  the  csbb^ 
fioners  of  the  cuftoois  or  exdfe  ft> 
fpeaively;  who  ihaU,  byfuckiqi 
and  naeans  as  to  them  (hallfiMilMC^ 
examine  into  the  truth  of  tk  y» 
mifes.    And  in  cafe  they  flull  M 
fit  on  the  ground  thereof  to  dW 
the  officer  from  his  iiia}efty*sfem 
he  fhall  be  incapable  of  ezecBtfa|flr 
office  in  the  cuftoms  or  exciicfarik 
future.     Provided,    that  do  pdoi 
ihall  be  compelled  to  go  sAote  ht 
miles  from  his  ufnal  place  of  M| 
to  be  examined  before  aoyjiliB^ 
upon  any  complaint  made  to loiii 
aforcfaid.     i^  6eo.  Ill,  &  69, )  jS- 
«  24  Geo.  Ill,  c.  47,  §  50. 


t .« 
I 


CHAP.  XIV. 


Of  the  Jurisdiction  of  Justices  of  Peace  in  relation 

to  the  Excise. 


r 

I  TXIRECTLT  oppoGte  in  its  nature  to  the  cuftoms  is      f  i. 
JL/  the  excifc  duty,  which  is  an  inland  impofition,  paid  i^^"* 
bmetimes  upon  the  confumption  of  the  commodity,  or  frc-  ij,  natuWi 
luently  upon  the  retail  rate,  which  is  the  laft  ftage  before 
mfumption  *•    The  comparatire  advantages  and  difadvan- 
iges  of  thefe  two  methods  of  taxation  are  taken  notice  of 
IT  judge  Blackftone,  and  explained  at  large  by  Dr.  Smith. 
"he  fubje£l  lies  in  our  way,  neither  in  its  political  nor  mer« 
intile  confequences,  but  merely  as  impofing  legal  duties  on 
iftices  of  peace ;  and  (ball  not  therefore  be  confidered,  un- 
;(8  fo  far  as  appears  neceflary  to  underftand  in  general  the 
iiture  and  extent  of  the  powers  of  this  magiftracyj,  in  rela-* 
on  to  the  excife. 

The  original  eftabliihment  of  the  excife  was  in  1643,  ^7  Orinnil 
le  parliament  at  Weftminfter,  and  its  progrefs  was  gradual,  ^^^^^ 

*  Blackftone,  B«  t«  c.  8,  p.  317. 
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f  1.  being  at  firft  laid  on  thofe  perfons  and  commodities,  wkte 
eealT*  ^^  ^^®  fuppofed  the  hardihip  would  be  Icaft  perceiTable,  ?ii. 
the  makers  and  vendets  of  beer,  ale,  cyder,  and  perry.  TUs 
example  the  royalifts  at  Oxford  foon  followed,  by  impofiog 
a  fimilar  duty.  The  parliament  at  Weftminfier  foon  after 
impofed  it  on  flefli,  wine,  tobacco,  fugar,  and  fuch  a  multi- 
tude of  other  commodities,  that  it  might  fairly  be  denomio* 
ated  general.  It  was  continued  during  the  Ufurpation. 
Upon  king  Charles  return,  fome  part  of  it  was  given  to  dx 
crown  by  way  of  purchafe  for  the  feudal  tenures,  and  other 
pppreffive  parts  of  the  hereditary  revenue**.  It  hasfiacc 
that  period  been  impofed  on  abundance  of  other  commodi- 
ties in  the  reigns  of  king  William  III,  and  every  fuccccd- 
ing  prince.  Thus  fpirits  are  now  excifed  at  the  di(l3- 
lery ;  printed  filks  and  linens  at  the  printers ;  ftarcb  at  die 
makers  *,  gold  and  filver  wire,  at  the  wiredrawers  i  all  plate 
whatfocver  in  the  hands  of  the  vender,  who  pays  yearly  fora 
licence  to  fell  it.  To  thefe  we  may  add  coflee  and  tea,  cho- 
colate, and  cocoa  pafte>  for  which  the  duty  is  paid  by  die. 
importer*,  all  artificial  wines,  commonly  called  fwcats;  paper 
and  pafteboard,  firft  when  made,  and  again  if  (bioed  or 
printed ;  malt,  as  before  mentioned ;  vinegars  ;  and  the  ma- 
nufacture of  glafs ;  for  all  which  the  duty  is  paid  by  die 
manufadurer ;  hops,  for  which  the  perfon  that  gathers  d^n 
is  anfwerable  ^  candks  and  foap,  which  are  paid  for  at  die 
makers ;  malt  liquors  brewed  for  fale,  which  are  exc^  it 
the  brewery ;  cyder  and  perry,  at  the  vender's  j  and  katitt 
and  fkins,  at  the  tanner's. 

The  excife  was  firft  introduced  m  Scotland  likewift  ahoit 
the  fame  period  ^ ;  and  warrant  was  given  to  magifbates  ct 
boroughs,  and  elders  and  deacons  of  landward  parilhcs,  to 
appoint  perfons  for  collecting  tke  excile^  with  a  piattom 

b  BUckttoDC,  B.  I,  p.  319.  c  A^  1644,3d. 
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for  their  trouble  ^.   Certain  duties  were  impofed  upon  wine,     f  *• 
idnegar,  foap,  fait,  tobacco,  cloth,  hats,  gloves,  and  other 


goods  imported  from  abroad,  to  be  levied  by  the  commit  • 

fiooers  of  excife,  who  were  to  put  the  fame  in  form  or  col- 
kAion  to  the  beft  avail  ^*  The  excife  on  iiireign  and  inland 
commodities,  impofed  by  1661,  c.  14,  was  made  perpetual^ 
and  annexed  to  the  crown  ^.  At  length,  by  the  feventh  arti- 
cle of  the  Union,  it  was  declared,  that  the  excife  fettled  in 
England  (hould  take  place  through  the  whole  united  king- 
dom; excepting  only  that  the  thirty-four  gallons  Englifli 
barrel  of  beer  or  ale,  anfwering  to  twelve  gallons  Scots,  fold 
in  Scotland  by  the  brewer  at  9s.  6d.  (lerling,  excluding  all 
luties,  and  retailed  including  duties,  and  the  retailer's  profit 
It  2d.  the  Scots  pint,  be  not  liable  after  the  Union  to 
iny  h^her  impofition  than  2s.  fterling. 

II*  Here,  too,  confolidation  a£ls  having  become  necefiary,     f  ^ 
t  was  declared  by  43  Geo.  Ill,  c.  69,  that  the  duties  un-  c.  69, 
cr  the  management  of  the  commiflioners  of  excife,  and  j^omaww* 
cawbacks,  ihould  ceafe  from  July  3,   1803  s,   and,  in- 
ead  thereof,  certain  new  duties  are  to  be  levied  *,  and 

4  1645,  c.  4.  cuts  tnd  cof!e«,  cyder  and  perry, 
*  l66x,  c  14.  See  u  to  other  arti-  gUr»,  hides  and  (kiot,  hopt;  licencet 
et  1^73,  c  I,  a;  1693,  c.  3;  1695,  for  auaionccw,  for  brcwcrt,  for  caiw 
aS»ft9;  1696,  c.i;  1698,  caj.  dlcmakcrs,  foe  dealers  in  wax  or 
'  1665  c  a.  fpermacetti  candles,  for   dealers  in 

5  This  repeal  included  the  whole,  tea»  coffee,  chocolate,  cocoa,  glaii. 
aieia  what  were  fpecially  excepted  as  maker,  tanner,  uwer,  dreiTer  of  hides, 
alt  duties  under  43  Geo.  Ill,  c.  3,  dq-  currier,  maker  of  ▼elluns,  maker  of 
ss  upon  malt,  tobacco,  and  fnuiT,  con-  mak  for  fale,  maker  of  mead  for  lale, 
aiKd  by  43  Geo.  Ill,  C4.  It  repeals,  paper'maker,  traders  in  plate,  calicoe 
nrever,  the  duties  as  to  tobacco  li-  printers,  foap  makers,  difUUersof  low 
nccs.  and  tobacco  of  Spain  and  Por-  wines  or  fpirits  for  fale,  redifiers  of 
tgaL   See  19  Geo.  Ill,  c.68,  ^  2,  70.  fpirits,  retailers  of  fpirituous  liquors, 

k  Sdiednlo  A,  B.  iUrch  makers,  maker  of  made  wines 

It  contains,  alphabetically  arrang*  other  than  mead,  for  fale,  retailers  of 

I,  the  foUowing  articles;  audlions,  Britifh  wines,  mauufadurcrrs  of  to- 

rffi  bricks  and  tiles,  candles,  (ocoa  bacco,  dealers  therein,  makers  of  vine* 


I 
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f  9.      allowances*  bounties^  and  drawbacks"^,  given.    But  dicGs 
c?5!**^*"*  new  duties  arc  under  the  management  of  the  refpeCbirecom- 
miilioners  of  excifey  and*  as  well  as  the  drawbacks,- accoimt- 


ACT.  ed  for  and  levied  juft  as  the  former  duties,  unleis  where  ds 
contrary  is  expreftlj  mentioned  *.  The  duties,  when  is^ot 
ed  on  the  fpecific  quantity,  are  paid  in  proportion  to  db 
a£hial  quantity  ^  The  duties  are  carried  to  the  Bridth  con* 
folidated  fund^.  This  z€t  does  not  affe£l  annuities  payable 
by  the  commiflioners  of  excife,  or  out  of  the  revenue  of  a- 
cife^;  nor  his  majeft/s  hereditary  revenue  in  Scotland  ^ 
The  amount  of  what  would  have  been  the  hereditary  du&l 
of  excife,  (hall  be  computed,  fet  apart,  and  paid  out  of  die 
new  duties  '•  This  ad^  does  not  void  licenfes  granted  by  any 
lwrd,iu  law  of  excife.  The  ftatute  declares,  that  thirty-fix  gaDoDi 
^'^^^''^^     (hall  be  reckoned  a  barrel  of  beer  or  ale,  made  by  commoa 

garforiale,  reuQen  of  foreign  wine,  new  Bnen,  in  prepirini^  tsy  ouh- 

wire-drawers,   malt,   mead,   ptper,  fadnre  from  flax  or  cottoai  tmA, 

printed   goods,    iak»   (bap,   fpiriu,  ufed  in  prq>aring  nanii&dweital 

fiarchy  fweets,  tea»  tobacco  and  (nu^  flax  and  cottoii,  or  new  linen;  «iBi% 

verjuice,  Tinegar,  wine,  wire.  for  the  uie  of  the  navj. 

Schedule  B  cootaint  the  counter-  The  bounties  are  on  the  ibOovi^ 

vailing  duties  of  excife  on  certain  articles  s  Beer  exported,  when  Wff 

commodities  imported  from  Ireland  i«  at  the  price  mentioned  in  the  !•« 

into  Great  Britain,  at  foUows:  tute ;  ialt,  nfed  in  coring  fift. 

B«er,  bricks  and  tiles,  cyder  and  The  drawbacks  are  00  thefblkVi 

perry,  hops,  mead,  vellum  and  parch-  ing  articles  1  vis.  Beer,  bricb  wA 

ment,  paper,  fpiriu,  Britifh,  diat  is,  tiles,  candles,  chocolate,  CTdcr  nl 

sfua  Wte,  or  ftrong  waters  diiUlled  perry,  glals,  hides  and  Q[^  faf% 

in  Ireland,  wire.  pap^i  printed  goods^  fait,  fioap^ tedib 

"^  Schedule  C.  tea,  tobacco,  wine,  wire  exported » 

The  allowances  are  on  the  fellow^  der  certain  cfrcumftanceib  *  futkl* 

ing  articles:    viz.   Paper,  ufed  by  larly  ftated  in  the  adL 

woollen  clothiers,   and  in  printing  '  S  3i4* 

certain  books;  fait,  ufed  in  making  ^  f  5^                     ^  ^  6. 

oxyg^ted  muriatic  acid, for  the  pur-  d  ^  8>  9.                e  Jbid. 

pofe  of  bleaching;  foap,  ufed  in  the  f  {  9.  See  alfo  %y  Oto* Ot  CiUi 

woollen  maoufa^ory,  in  whitening  ^51. 
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twers  in  Great  Britainj  and  that  the  allowance  (hall  be      St. 
ice  gallons  out  of  that  quantity  for  wafte<^  which  allow-  c<^'^'"' 
ce  b  to  be  in  full  of  all  lofles.    Common  brewers  arc  not  ■'-«o»»u- 
fell  ale  or  beer  at  any  other  than  the  above  rate.  But  it  is  act. 
prefidy  declared  that  this  (hall  not  extend  or  vary  the  Retaile#i^ 
lantity  to  be  returned,  as  a  barrel  of  ale  brewed  by  any  re-  *" 
iler  or  other  perfon  than  the  common  brewer,  who  fells  or 
ps  beer  out  publicly  or  privately. 

But  it  is  not  neceflary  here  to  go  farther  into  the  particulars 
this  ftatttte,  and  dill  lefs  into  the  minutiae  of  the  duties  which 
e  frequently  altered  and  increafed,  and  of  courfecan  be  known 
ily  from  the  faid  fchedule  and  fubfequent  enaflments.  All 
at  i5  neceflary  for  a  work  of  this  kind,  foems  to  be,  to  ex- 
un  the  general  nature  of  that  jurifdi£tion  of  juftices  in  ez« 
fe  matters,  and  the  methods  of  explicating  it.  The  magif- 
ate  underftanding  thefe,  has  all  the  information  which  it  is 
ilEiAt  for  any  man  to  carry  about  with  him.  The  ftatement 
f  particular  duties  in  detail  will  be  found  in  Mr.  Huie's 
Lbridgement  of  the  Excife  Statutes ;  and  when  cafes  come 
)  be  tried  by  juftices  under  the  excife  laws,  the  particular 
atntes  muft  be  reforted  to. 

m.  The  foundation  of  the  jurifdi£lion  of  the  juftices  of     f  $* 
cacc  in  excife  queftions,  is  the  ftatute  12  Cha.II,  c.  24,  §45,  V1"m'o»* 
f  which  it  is  provided,  "  that  all  forfeitures  and  offences  the  jps 
{ainft  fuch  a^,  or  any  claufe  or  article  therein  contained^ 
laU  be  adjudged,"  if  within  the  limits  of  the  chief  office  in 
ondon,  and  be  heard  and  determined  by  the  commiffioners» 
'  in  cafe  of  appeals,  by  the  commiffioners  of  appeal  **,  in  all 
'  any  other  counties,  cities,  towns,  or  places,  (hall  be  heard 

I  ^  II.  the  Uzniu  of  the  chief  office,  may  1m 

k  In  an  ad  of  X  Geo.  II,  ft.  i,  c.  16,    heard  by  three  commiflloners  of  ex* 
li^>  offencei  and  forfeitures  within    cifc,  and  in  the  record  of  their  pro- 


'^*  '•  •  • '    1^ 
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and  determined  by  any  two  or  more  juftkes  of  dhe  peifi^ 
^^  refiditig  near**  to  the  place  where  fuch  forfcituret. (ball  k 
made,  or  c(Fence  committed,  and  incafeof  aeglc^oricfaiU 
of  fuch  juftices  by  the  fpace  of  fourteen  days  next  after  fuch 
complaint  being  made,  and  notice  thereof  given  to  the  of- 
fender ;  then  the  fub-commiflioncrs  appointed  for  any  fixk 
city,  county,  or  town,  may  hear  and  determine  the  faae, 
and  if  the  party  find  himfclf  or  tliemfelves  aggrieved  by  tbe 
judgment  given  by  the  faid  fub-commifEonersi  he  may  appeal 
at  the  next  quarter  feflions  to  the  juftices  of  the  peace  thoc, 
vrho  are  hereby  empowered  to  hear  and  determine  tbe  (aiiCi 
and  whofe  judgment  Ihall  be  final  ^  which  faid  coom^flioBai 
for  appeals,  and  chief  commifConers  of  ezcife,|  aodaUjuftka 
of  the  peace,  and  fub*commif&oners  aforefaid^  axe  xcqoiiie^ 
upon  complaint  or  information  exhibited  and  brought,  of  anj 
fuch  forfeitures  made,  or  ofience  ctmmitted,  to  fuauooa  the 
party  accufed,  and  upon  his  appearance  or  contempt  to  pa* 
ceed  to  the  examination  of.th&  ia£l,  and  on  gxoai.w^ 
thereof,  either  upon  the  voluntary  confefEon  of  t^e  j/ntj^ 
or  by  the  oath  of  one  credible  witnefs^  to  give  judgpeaii 
and  to  iflue  warrants  under  their  hands,  for  levying  the  fane 
upon  the  goods  and  chattels  of  the  offender^  and  to  caife 
fale  to  be  made  thereof  ^ ;  and  if  fatisfa£lion  be  not  taaic 
within  fourteen  days,  or  for  want  of  fufficient  difticii  U  m* 
prifon  the  party  offending  until  fatisfa£Uon  be  aade^ 

For  though  a£ls  of  parliament  in  confequcnce  of  tkcbi 
tenfion  of  the  duties  put  under  the  excife^  and  tbe  fiandi 
pradifedi  have  increafed  to  fome  conGderable  buU^  yctitil 


ceedings  it  fhall  be  fufHcknt  to  men^        i  linmt  Kdce|nc4  in  not  tt^ 

tion,  that  the  complaint  or  informa.    four  nor  more  than  ciriit  dtfh  U 

tion  is  made  before  three  commif-     Geo.  n»  C.  20,  ^  x. 

iionen,    without  mentioning   their  ^ 

namei. 
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pfoccdiirCf 


JVftttSIC- 


llefli  vdEer  to  this  ftatote  of  Cha.  11,  termed  hj  the  EngUih  tioh  w 
Mrjfcn  one  of  die  herediasr  ezdfe  a£b'. 


TICBt. 


■siiDBSp  the  fbtme  24  Geo.  H,  c.  40/$  ap,  contains  die 
MbnlHg  general  reference,  m.  That  all  iiMekuresi  finet^ 
■i  yenaMOf  impofed  bj  this  or  any  other  aft  relating 
o  tbt  dutiea  of  excifey  or  other  duties  under  the  ma* 
tagament  of  the  commiffioners  of  excife,  (hall  be  fued  for, 
ilkif  teeoftred,  or  mitigated,  hj  fuch  ways  and  means 
i  Mf  inei  pemflty,  or  forfeiture,  is  or  may  be  reco? eted 
tUtMfjitttif  by  any  lasr  or  laws  of  ezctfey  or  in  the  courts 
ff  liTttehifieri  and  ftaH  be  half  to  the  king,  and  half  to 
§m  Ifcrit  Audi  iftferm  and  fue  K 

Sf  tIrlH  of  Ihefe  rtfeiences,  4m  Soottifli  juftices  have 

tttider  the  Englifli  ftatttte  of  Cha.  It,  independ- 

genctd  (tijpuhitioii  in  the  tSth  article  <^  the 

riMt  At  kws  for  the  euftoms  and  excife  (hould  be 

Scotland  as  m  EflghuM*- 


Wn  under  tfiofe  ftatotes,  the  ftfions  of  the  peace  are  iM 
I  |tomd  oout  far  deciding  rerenue  queftioos.  It  is  only 
MfciBg  forfeitures,  fines,  and  penalrieSi  that  dtey  are  in«* 
vdud  with  jurifdidion.  Thus,  fuppofe  a  dealer  falls  into 
•Kaiif  if  payment  be  inforeed  by  a  penalty,  it  is  compc* 
■ilfD  foe  for  ft  before  the  jttftt^ses}  hut  if  k  be  m  view  to 
isMfr  Ae  artears  Oiemfdves,  the  futt  is  not  oompetent  be- 
he  die  juftices ;  it  muft  be  brought  before 

TtfB  ootttt  of  ekche^et,  which,  by  the  aft  of  Union,  and 
9  ike  6  Anne,  c.  a6,  is  inrefted  with  all  po>^ers,  as  well 
Midal  as  odierwifis,  for  the  hearing  and  determining  or  all 
Gbooa  and  queftioas  in  law  or  equity,  touching  the  reve<i 


<  Dnmfaffd*!  R^  VoL  H,  p.  509.        ^  %4  Geo.  U,  c  4*  §  29,  33- 

r$i.  iL  2;  z 
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lyies  of  the  cuftoma  and  ex^ife^  anxjt  aV  pt^r  tevem^^ 
all  the  remedies  for  recovefiag.  t)ic  fypf^^  ,fUid  .;^li,9^[;co|iQti 
relating  thereto ;  ayid  all  ,p^ii^tj(e3.;liy  ^ipf^  pf .  aiyr^ftft^j^ 
relating  to  the  cu(ipnas  or  exc'ife,  or  by  force  o£  aoj  0ibff 
(latute,  and  all  fines^  iflue%  forfptuxesi  pr  pc^aUinfly.i^.yhat 
^ature  fpever  arifing  within.  Scotland,,  ^d.-^!  iafoxnutW 
or  adionsi  and^Ub  all  ob^g^tionsj  recog^^nces,  ipccidUkj^ 
and  other  fecurities  relative  to  the  faid  matters. 


$4. 
JUITICE8 

COMPC* 
IZHT. 


.  J^STf  ^£S  pf  p^aq^  again,  hayp^np  otl^  }vjifdi£kfpn  aau- 
cife  matters,  unlefs  •  in  virtue  of  ,the  ;,faid..£e!Q^aljJ|^o^4{ 
Cha.  II,  concerning  penalties»  •or,  ia  partifiuUr  caies^pf.fii^ 
fecjucnt  en<.clment8.  Th^s,  for  exan:\ple,  on  accouat  o£.d|e 
expence  of  exchequer  trials,  there  is  given  by  6  Geo.  I, 
c.  aiy  jurifdickion  to  the  .ju(licc«  |o  qondei^n  /oKigi?ifp>- 
rits  fei^ed,  where  the-quaiftitjiis.mtihiQ  (;Xtyr|h|fS^^gaI)Q|i; 
where  the  ifTue  to  be  tried  is  fqr  unlawful  imporution,  anli 
vrhere  thci  {icofeciutieiiit  i$  (M^ough^  ^ti$bf  Sm  9$  ^k§ffi9fi9»  ^ 
yrhom  icbi>p(k)Piyi  .K).fik  bi«<ipf9i|9f^tip9ji  fi^jf^g/mdi 
exchequer.  But  no  po^pr  i«  gWcQ  t^^^^iffPHg^JftOM* 
plain  upon  officer6(  the  kgiihture  l>^i,ag.,for^fQ;fH«f(^42^ 
gor  of  giving  the  fmufsgl^r  4.  pox^r  tpi  Vrtog  4bet|D^()f 
the  fei^ure  to  be  tried  ibefore  apy  tWQtf^fti«o»i<|f,c^»5wn 
choice ;  and  farther  than  the  ftatute  goes,  the  juftices  hxK 
no jurifdt£lioo A«  '.  •;■  .   *'  ..      ">•   mii^ji  m!.i.."ij 

IV,  No  rule  of  bw  is,  nmq  eftab)UiMDd4ban  ih^c^j^jwlF 
ought  to  (UnddifintcccOfd.  njn  exj:i;c  qu44iMi%ifhiMl 
partici}Iarly  attcnjded  ta.  ••   ,.'  <   ••i*     .    im.;   :  ^<    ,ij.  Ijut  ^r 


By  15  Cha.  II,  c  ii,  no  commiflioner,  farmer,  or^^k- 
commiflloner  of  excifc  ihall  aft  as  a  julUce  of  the  peace 
in  matters  relating  to  the  excife.  And -by  ^  Get.  fli 
c.  40,  $  22,  no  dommi)n  brewer  of  ale  or  beer,  inh^Eec(e( 

i  Sec  Vol.  I,  p.  XXI. 
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ordfftilldr,  or  any  pcrfon  intcrcftcd  in  the  feid  trades,  (hall      S% 
bt^'iiapable  to  grant  any  licence,  or  of  afting  as  a  juitice  of  com«*»  . 
tU6  peace,  in  matters  which  any  ways  concern  the  laws  con-  ^*«t» 
cbioing  diftillers,  or  the  daty  upon  fpirituous  liquors,  or  the 
hitaileriB  thereof.:    There  are,  likewife,  prohibitions  againft 
l^het  p^rfons  who  ttiay  be  concerned  or  intcreftcd  in  fomc 
other  excifeable  trades,  adiifig  in  the  office  of  judices  of  the 
peace  ". 

'■  TfeE  ftatuttt  of  Cha.  II  &ys,  *«  the  offences  (hall  be  heard  Rcfiding 
ihiF ^determined  by  any  two  or  more  juftioes  of  peace,  re/id"  ^^j^J  jt 
^ ftear'iBe place  wher^ /uc6  forfeiture  Jha/i  be  made  or  cffence  meant? 
imMtiedJ* 

''i^Haisfi  wbfdshavc  gWen  rife  to  two.queftions,  which  arc 
M^'ilbtidebf  by  th6  EhgKfb  lawyers; 

''fTm^^fM  tei  whether  the  jurifdiatoti  be  limited  tpthc 
fcfif^nftiti^.'  It  is  £e«t?lea,' howet«r,  thAt  the  wofda  rffidiitg 
Mrt^  A^  ^fidt^i«iltri£HVei  but  merely  diied;ory  :  Anytiwojaf- 
tkks  within  the  boimds^  whether  next  or  not,  hare  jurifdiq- 
tidtt'*.''4t  Wlis'iMily  meant  to  imply  that  the  party  (hoi^id^nat 
te<tom^Ued  to  take  long  journics  to  obtain  ju(tice<>. 

Had  the  ftatute  ufed  the  word  next  inftead  of  re/iding  near, 
the  concluGon  would  have  been  different.  Where  the  next 
^ifticts  are  empowered  to  proceed  in  any  matter  they  and 
boWdior  ^OQgbt.to  a£tP.  But  this  reftti£lion  is  not  implied 
by  fuch  an  expreflion  as  refiding  near,  which  does  upt  par- 
ticularly define  the  diitance,  or  what  is  meant  by  the  near- 

I  ">  1^7  Acof  11^  o.  3gr;  ^  Gea  |||,        *■,  HutchefoaUExcife  l^ws,  p.  Z3. 
^^;  a9  Geo.  Ill,  <;^  68.^  3^  G^o.        V  Burn,  ibid. 
If,  c  S9.  ^  Hatchefoo,  ibi^. 

"  Burn,  tit.  Excifc,  §  2>  p.  ^4; 
khaw.  £zc. 

ZZ2 
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$  4'  The  other  queftion  is,  whether  thefe  words  rt/uBkg  nm 

coMTi-      give  jurlfdifiion  to  any  juftice  reGding  near,  who  mi^ 


TIMT. 


otherwife  have  been  incompetent,  as  living  withoot  (he 
jurifdidiion;  for  example,  whether  juftxces  of  a  county  it 
large,  dwelling  near  to  a  town,  having  juftices  of  its  own 
and  an  excluGve  charter,  (hall  have  power  under  thefe  words 
to  exercife  jurifdi£lton  therein.  It  has  been  determined,  that 
the  ad  did  not  intend  to  alter  the  jurlfdidion  of  juftices, 
but  only  to  ved  the  jurifdit^ion  in  juftices  of  counties,  cideSi 
and  places,  with  refpeA  to  their  local  jurifdiSions  wUIiin 
fuch  places'.  This  que(Upn  ia  not  of  much  importante  to 
us,  for  a  reafon  formerly  mentioned*. 

INFORM.        V.    Informations  are  of  two  kind^  5  fuch  as  are  mcrclT 
N  GEN-  At  the  fuit  of  the  king,  and  fuch  as  are  partTy  at  tHe  ftk  of 
the  king  and  partly  ^  the  fuit  of  the  private  profecutof^. 


ATIONS 
BSAL. 


I. 


Action^  on  penal  idatiites  'arc  citKcr  private,  vMdiiii 

when  an  a£tion  is  gi^en  upbn  a  ftatiite  W  Ae  kin^^  'at^tt 

the  party  grieved  only;  or  popular,  which  is,  whefc'iw'iN 

tion  is  given  to  the  people  in  general,  that  is,  to  any  one  that 

.    will  iiie  for  the  king,  and  for  himfelf. 

1      -   I  :• 

t 

If  the  king  g^T  the  king,  if  he  commence  bis  fuit  before  the  In- 
his  fuit.  former,  (hall  have  the  whole  forfeiture,  (becaufe  in  fiildicafe 
he  alfo  is  the  informer) ,  and  before  the  informer  begmi  Im 
fuit,  he  may  releiafe  the  penalty  to  the  oBetMler,  and'btrd 
others ;  but  if  after  a  popobr  a£libn  is  'bfoiigbt  by  ^.ui- 
former^  the  king's  attorney  will  enter  uherius  mm  vtApipfit 
the  informer  may  profecute  for  his  part " . 

'  T.  14  Geo.  II,  Talbott  and  Hub«  words  in  the  iDformstico  wben  the 

ble  Str.  IXJ4;  Born,  ibM.  proceedings  were  in  Latin  ;f«^ 

«  Sec  Vol  I,  p.  47.  J»r«  dumim  rtge  qmmmffffiif^  ttW- 
^  a  Hawkins  160;  Bam,  tit.  Infer-        "  Burn,  v.   InfonnatiaD,  V^  i 

mation.  The  latter  are  called  in  Eng-  jt.  78^, 
}tiid»iiifi(»nuitionf|p(i/tfjf/  froQithof^p 
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Ind,  in  general,  it  feems  that  of  common  right  an  inform-     {  5* 
\ti  at  tlie  fuit  of  the  king,  or  an  a£iion  in  the  nature  there-  ATioNt' 
may  be  broughtfor  offences  againft  (latutes,  whether  they  — »*  «%!•- 
mentioned  by  fuch  ftatutes  or  not,  unlefs  other  methods 
)roceeding  be  particularly  appointed,  by  which  all  others 
impliedly  excluded  '• 

F  a  (latute  prohibits  a  thing  as  an  offence  againft  the 
ilic  good  in  general^  under  a  certain  penalty,  and  gives 
part  th^cof  to  him  who  will  fue  for  it,  any  one  may 
ig  aA  adion  or  information,  and  lay  his  demand,  as  well 
our  lord  the  king,  as  for  himfelf  7. 

Vlso,  where  a  ftatute  prohibits  or  commands  a  thing,  the 
ng-  or  omif^pn  whereof  is  an  immediate  danger  to  the 
ty^  and .  alfo  highly  concerns  the  peace,  fafety,  or  good 
emment  of  the  public,  or  the  honour  of  the  king,  or  of 
fupreme  courts  of  juilice,  it  feems  to  be  the  general  opi- 
1^  that  the  party  grieved  may  bring  his  afiion  qui  tarn  on 

I 

luT  this  doflrine  concerning  popular  a£lions,  does  not  Under  th^ 
r  apply  to  the  laws  of  cxcife.     For,  by  26  Geo.  Ill,  c.  '''^f^J^'^* 

^*  '  .      ,  '       only  omccr» 

$13,  it  is  not  lawful  for  any  pcrfon  to  commence  or  canfuc 
fecute,  or  caufe  to  be  commenced  or  profecuted,  any  ac- 
i  or  V^formatlon  in  any  of  his  majeily's  courts,  for '  the 
riffty  of  any  fine,  penalty,  or  forfeiture,  incurred  by  any 


£ud  revenues;  and  if  any  a£lIon  or  information  be  com- 

'  - . 

IbiJ.  a  qui  turn  iprormatiofi,  becaufe  he  fuc« 

Ibid.     If  ihx   pcD&Ity  ii  partly  tm  ffto  Jx.«iiio  rcgf  qajs-^  P'oJ'ei^''^. 
\c  king  ^nd  partly  to  the  profc*.        ^  IbiJ.  z6/. 
r,  it  1:1  calltc',  in  the  ]^-;jIllh  hw. 


7i8 


'FoiBnc  Polity.' 


Ak&V. 


Entered. 


Verbal 


Record 
thereof* 


mencedor  profecuted  th  any  other- perfba'a  naoiC)  thefane 
and  rII  pTbceedtngB  thereupon  had^^are  hereby  deiiaicd  lo 
be  null  and  void ;  and  the  eourt  where  fuch  ^ion  or  »- 
formatibn  ihali'  bsi  fo  dommenced  or  pvofiecuiedf  fiiattiMit 
.permit  or  fuflkrarnyi  proceedings  to  be  had  tkereupon.  U 
any  profccutioh  ihall  be  commenced 'or^depcnding:  by ^aof 
officer  of.cuftoms  or  excifc,  for  the  recovery  of  any  finCt 
penalty,  or  forfeiture,  incurred  by  ▼irtue -of  any  aft  of  par- 
Eamenc  nowin  forcev  or  hereafter  t0  be  a)ade»  lEelatihg  to 
the  faid  i^venues,  it  {hail  be  lawful  for  his  ma^(ly'aatt»- 
neyrj^ndral^^'in' cafe.it  (hall  appear  to ^ hit  (atis&iftioil  ^ 
foch  penalty,  fine,  or  forfeiture^  wa$  iiictanrd  without  aaf 
intention  of  fraud,  to  ftop  all  further  proceedings,  by  cater- 
ing a  noli  prof equi^  or  othcrwife,  on  every  fuch  information, 
nt(  wbH  whh  telpe£tt6  the.fhare  'of' fuch  finci  )8cc«  idiidi 
any  fuch  oflBoer  may  claims  as  to( die  {hare  thertof  bdoigyf 
to  hid  majcfty^*    •  '^    t.      ,   .  ;       ,    . 


!■ 


...;.:    ,■■ 


~Aix  informatiDnsy  conipiaiots,  and  other  procfeedingii  as 
well  before  the  commiflioners  of  excife  as .  jufticcs  of  pctfl^ 
by  virtue  of  the  6  Geo.  I,  c.  21,  or  any  other  aft  relating  to 
tfte'  duties^  of  circife  -or  othet  ^ttes,  under  the  managoiien: 
of'the  comn^iffioners  of  excife,  mixft  be  entered  and  inraiU 

inEngliQi*. 

.  »  ■■•».-••■.■ 

Dr.  BtTRN,.  however,'  obferves,  it  b  not  necefTary  thattke 
information  be  exhibited  in  writing ;  but  If  it  is  a  verbal js- 
formaiion,  the  jufticcs  ought  to  make  a  record  thereof,  an<J 
of  the  time  artd  place,  when  ami  where  exhibited,  ulilA 
muft  be  cxpreflM  in  the  prcfcnt,  and'  not  in  the  timcfal- 
But  to  fave  the  judices  that  trouble,  it  is  ufual  for  the  in- 
former to  prepare  his  information  in  writing ;  and  by  wifw 
preface  thereto,  to  make  a  memorandum  of  the  time  and 
place  of  the  laying  fuch  information,  leaving  therein  blanb 


^  26  Geo.  Ill,  c.  77,  J 14. 


^  6  Ceo.  I,  c.  21,  §  2j. 
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fM*  the^  haivieB  of  the*  pfticeB,  and  the  day  and  .month,  and     iS* 
jMr  >aiyd  place  MtHcn  ^nd  where  laid ;  and  when  thofe  blanks  ATioiif 
iMte  filled  ^ip'bf  direaioh  or  confcnt  of  the  joftices,  then  it  TJj^'^V*': 
liecMite  li  i<cord-inade  by  fbem*  The  mentioning  the  place 
4beM  theitifonnkioh  is  laidy  is,  that  it  may  appear  that  the 
pitoflfetitioti*  11^8  hi  the  proper  county  ;  and  therefore  ihough 
k  fhafy  happen,  that  for  laying  the  informatiod,  the  profectt'- 
tor.nlay  be  obliged  to  attend  one  juftice  m  one  town,  and 
ttnocher*  juftfee  in  another  tovn^  tt  muft  not  bementiaiiedt 
Aot^biar  Itsfibrmation  Ultras  laid  at  both 'towns,  for  that  would 
te^abftthl^  but  in  ifttch -cafes  it  is  ufual  to  exp^ofrtharthe 
infonmiiioa  is  laid  tt  the  town  where  the  hearing  is- intend* 
edtobe.  • 

i  'BfTT  wfiatei^r  cercaitity  ia  feqaik«d  in  aa  indi6tmentf  the  Certainty 
fumt  at  iettftner'neoeflEiryfalfo  in  an  infofmatioor  aad.>(Qlife- 
qaently  all  the  material  parts  of  the  crime  muft  beprecifely 
alleged,  and  not  by  way  of  argument  or  recital  ^,  that  the 
paity  may'icnow  whatto  anfwcr  to^.  apd  the  court  whftt  to 

fiterjlldgmeittHpOTl.'      /•      '        t    •:    .■•h/fl.r-.-   .    ■  '-  '■   :»,.;/ 

'"t>ti«\£ngbnd,  fevexal, convictions  4iave  been  quaflitdjor 
wurtrof  an  ezad  defbrtption  of  the  ofiencei:  But  the;partt- 
cular  day  need  not  be  mentioned  ** :  it  has  been  lib)d  fuffi- 
cient  if  the  ofFcnce  be  dcfcribed  as  having  been  committed 
nbifh'nfutA  and f task  a  time,  provided  it  be  (hewn  Co  be  ^iHthin 
th^ limited  time ^     <  '  .:tj- 


'I  I 


•         •      T»   »•  ,  I 


;.1t  does  not  appear  to  be  abfolutely  neceiCiry  to  recite  the  Nfoft  tho 
Astute  upoti  which  the  offences  are  created,  or  information  r/cU«a> 
grounded.     But  it  is  the  fafcft  and  bed  way  to  defcribe  the 
oflcnce  in  the  words  of  the  (latute  ^.  If  the  profecutor  recit* 


-.ij 


ifi'ttvrn;  Vol  ii>  p.  689.  378 ;  Hutvhcfoirs  Exafc  Law4,  ib. 

d  Hutchcfon't  Excife  Laws,  c.  7.  f  Hawk.  loo  j  Hutchefon,  ibid.  40. 

^  ZO  Mod.  Rep.  284;  Salk.  369, 


fbadcm  of  jufliicc,  tJJi^Jrtl^ 

If  the  proof  ii  wcll  laid.    Or,  if  an  informadon  (hould  be  laid  for  iq^f^ 

bc^paniil    ^^^  j^  proved,  yet  it  will  be  effe£iual  for  as  much  as  ii 

prored. .   U  it  fiates,  th^^  the ,  4e(Qa(la^  br4wc4  .f^/nwy 

lFaninformaa99,i^^aa  (^>nwffh^m(V4m^iP^ 
to  oiake  proper  entries;  is intcpded  tq^be  JflidrSov  ,p^qiy?n^> 

to  Ti^sgify  .diflin%;tj^,puml^r4  wceJcfc.^CHij^ 
cau^Jhq  forfcitNux  wiUb;: jpor^jjor^ilefi^ac^^ 
oomber  of  weeks  or  months  in  which  fuch  negle£l  hadi  kea 

made^f.but  it  wiU  w^M:  ^fcp^i Jl©  «W?F  thft/«Si*|fl 
during  all  the  weeVs,  ^c«  and  the  juftic^;^  wijjii  |^  ^mfi^ppi^ 
toxc^vi£l  for  fo  many  weeks^  &c.-^ilball4)e  pi9|cd^  ,; 

^  Buro,  li,  789.  ^mthcr  conumtp^d  within  or  wik'^ 

«  K.  B.  This  ohfervMSbn  appUci  'otit  t))e  1iil&  Uf  l^rtftifcy^'it^E^^'i' 
to  all  offencet  under  the  ctcife.  laws  difthadcfe  ef  V^^^"^  MMclbi'M 
where  the  a^Uof  ofienae  agaioA  them  the  oieiice  if  as  kid.  to  be  doiff  «;l^ 
are  feveral.  And  in  R.  v.  Vafey^  17  in  the  county  of  B.  which  UtrdUmh 
Geo.  Ill,  c  30,  in  a  coovid^ioo  on    field  faid  was  fufficie&t. 


iMM«<^icfordHij|^^'l(i(e-difitrentqtta^  ^'^AVwr'^- 

llif  ^fiMMes^iii'fmmfftafirei  the  paiticolar  qnafity;  dUi  — ui  c^ 
Mtt^iMillAiiti^  of  llicl^  o^ht  to  be  memiaiied  in  inlb/in-  ^'^^ 
rftaHfif^  titaMTit  bf  ttie  dutfi  ok' dditlile  value  of'fochnikUere 
httyt'^  IMhe^rtielc»^  orimtifaaate  have  higher  d^t^  la^alffet^'i!^ 
tpon  them  than  others  tf  a  MHir  xbititte.'     '  cordL^  t» 

thequilitf 

-ftf'ftri'iflfcvmttibn'fH*  non-eittry  6f  gbdds  fbl>jeQ:  to  flic  V^r*  . « t 
nictfki^^tke'iquafititof  t#  not  material  to  be  mentioned' ill  all 
Mmgtit^ '  tnJefe  1  pto^ty  alfd  a^iichea  uficta  Aip  lyka- 

^  .  ...  r  ■•■•. ' 

I       •'ii        .'  '   *l  ■  '  :    "   I  .    .  ;  •  «... 

<4invrill  nor  be  neceflfliy  for  ^  profecvtoi^  'to  prove  ail  iA^ 
W^i^jiiKy  arid  ctrtumfttndea  ihaemfoned  in  an  nifohn^M' 
»att  a(iiMn#,  'def^;  >i^rtfon,'  )(>r'num^  of  inftaliei»(^ 
hit  iAMh  )sr«>r6et^brt'itttf^herdi^teg(M  hiVe' ll^^jp^d^] 
[1iei«%M  t^hhiteil  modei^  oPtihh»(i^  itldtameiitr'ted^^r 
onnationey  to  make  them  confonant  to  the  forqps.of  ]aw» 
Mf^^fHenAJr  tit(iih  pro^  fbt  thk  cogtii^nce  of  the  poJrt 
f  einnMfliorieVs,  }u(Uc6^  bf  the  peace,  br  fuperiot  couttsi 
lAf^Miiflidn  oF  thefe  forms  miglit'  be  gtound  for  qualhii^'g 
tn^-inflrfmatlbn':  yet  it  is  not  at  alt  neceffirf  that  crzij  fi^ch 
H^^kidtivbr  general  aiTenibn;  fhouW  be  ph)ved  by  evidei^. 

<lll'^]glNieffal,  penal  ftatntes,  contaimng  no  particular 'K« 
iHMSdU  !h  point  of  ttinc,  lare  ixndei'ftodd  to  be  governed 
J  31  EKsabetbi  by  ivhieh  dl  <aAiohs^  fuit^,  bUlS)  indid^ 
aentSy  or  informations  on  any  penal  ftatute,  whereby  the 
offtttiire  ia  iimited  to  the  long,  fliall  be  brought  within  two 
ea^  after  the  ofieqce  qommUted.f..if  Jixnited  to  the  Jking^  and 
a.,any  other  who  fliall  profecute/  then  within  one  year  \  and 
(t4ofa«lc  of  fttch  profectltion,  then  to  be  brought  for  the 
ihgy'in  two  years  after  that  year  ended. 


ATION  on 
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{^.  The  ftatntc  of  Cha.  II  fpecifies  no  panicular  ttnefor 

tit»dRM.     profccuting  ofFenccs  Againft  the  laws  of  clcife.     B«it  ty  ift 

— wAiT-    William  and  Mary,  c.  25,  §  16,  no  infonnattoti  flAllk 

ATioNor.  brought,  laid,  or  profecuted,  againft  *a  common  brewer,  fot 

any  falfe  or  mifentry,  or  other  offence,  unlefs  within  duree 

months  next  after  fuch  offence ;  and  that  notice  be  given 

tlie  defender  in  writing,  or  left  at  his  dwelltng-honfe,  witUn 

one  week  after  laying  or  entering  the  information.     And  by 

12  and  13  Willtanfi  III,  c.  ti,  $  I7,  a  fimilat  tegnlation  was 

made  in  favour  of  common  diftillers,  Ttnegar^mlaikerB,  eyde^ 

makers.    Thefe  ftatute^  Ate  underftood  to  apply  to  ftttjlio* 

fecutions  on  the  excife  laws  before  the  juftic^s  of  peaces- 

•  But  if  an  offence  prohibited  by  a  ipienal  ft^ut^^  be Hfo^tn 
offence  at  Common  law ;  the  profeitlitieta  of  it^  ts  of  ^in  <>t 
fence  at  common  hW,  H  lio  way*  ttiftrained  hei^by^.-ltel- 
mitation  applied  t6'a  eommbn  ihform<^  ofdy^  thej^Ay' 
grieved  is  not  within  the  fefttairtt"6f  this  ftiittite,  Init  tffor 
thait  period  may  fae  in  the  fame  manner  lafe  before ".  If  tiro 
informations  be  exhibited  on  the  fame  day,  for  the  ftnlt'cl^ 
fence,  theymutually  abate  one  another  ^ 

-.ftRUM.  It  is  provided  by  the  11  James,  c.  4,  that  all  ofenccs 
againft  any  penal  ftatute,  for  which  anyxommoa  infaraiorfiaf 
ground  a  popular  a£lion,  bill,  plaint,  fuit,  or'  information, 
before  the  judges  of  afHze,  or  jirilices  of  the  peace  hi  tWr 
general  or  quarter  fefTions,  (having  power  to  hear  and  deter- 
mine the  fame),  (hall  be  profecuted  in  the  couiity  wheieibegr 
were  committed,  and  not  elfewhere !'  «ind  if  the  ofemfc  i$ 
not  proved  to  have  been  c6mn)itte(t  in'the  faihc  tdttotji  l& 
defendant  (hall  be  found  not  guilty,  ^i, 


'  '-i" 


'  a  Hiiprk.  17*.  ifl,  ree«f«nli»  or  ptrfonchttgrdtri* 

*  ^^*^'  tfuunteniioce^  cHanipcrt)r»  orboyvg 

»  Ibid.  275.  tof  tiikf,  may  be  laid  in  any  cmm- 

"  {  X,  a.    Provided  that  iofbrma.  i  s^     ■ 
tionsy/uics,  or  adlioos,  againil  pop. 
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.  This  ftatutc  is  not  underftood  to  extend  to  any  offence      S  i. 
rested  fincc  the  date  of  it ;  fo  that,  profecutions  on  fuble-  ^tiom***^ 
)«ent  penal  ftatutes  are  not  reftrained  thereby  ^  but  this  fta^  — r<»P^vK« 
ore  is  as  to  them,  as  if  it  were  repealed  pro  tanto  '• 
I  ■       ..'■■• 

Nob.  to  any  fuit  by  a  party  grieved,  or  by  the  attorney 
yoitisl^  (but  only  to  thofe  brought  by  conunon  informers''* 

.  3T..the:A5  Cha»  II»  c.  ix,  $  22,  it  t^  provided,  that  all  dif- 
^fm»^^s»  {Appeals,  and  eomplaintSy  that  (hall  arife  bet^ween 
g^ijty.aqd  party,  in  order  to  the  payment  of  the  duty  of  ex- 
rife,  ih2dl,be  beard  in  t^  county  where  they  are  fo,  and  not 
Jfewhere.  This  regulation,  however,  afforded  delinquents 
i^QPpo^tunity  of  .efcaping.  aUog|i;tber.  By  removing  from 
^ii)^ri|ftK^i9n  ^hetT^^^hf^offi^noe  had  be^n  committed,  or 
jf l^r?  thej drives  were  qhargeds  .they  thus  avoided  any  pro- 
'ff^lQlif^  It  WMS  tber^ifore  m^uie.  .competent  to  the  Ki^FDmif- 
iopiers  or  juftiocs  ii?  whofe  jurifdifSlion  the  offender  was 
mMf  to  takA  cognizance  .oi^.theioScnce,  as  if  it  had  been 
il|iei;e,9Qmfmtted'* 

^  z  Salk.  372.  and  determined  by  any  two  or  more 

y  %  |iaw^.  26^,  270.  of  the  ju(lices  of  the  peace  reftding 

*  ±t  Ceo.  II,  c.  i6,  5  13.  near  to  the  place  where  fuch  Ibrfeit- 

'^AM-'MktfiiM  by^^  Iftwi  new  in  urevfluU  be  made,  or  ofFcnce  com- 

qsff lovnperwigfthe  duiks  of  exciie,  mitted.  .And  whereat  many  pecibo* 

ad  pd^r  flutii^  lUKJLer, tiie;  m^afi^c-  chargeable  with  duties  of  ex^jfe,  or 

lent  of  the  commilTioncrs  of  cicife  other  duties  under  the  management 

r'thit  i^art  of  C?reat  Britain  called  of  the  faid  commiifioners,  or  incur- 

■l^laud)  IbU  forCbitiircv  and  ofience*  ring  peaahiet  by.ofl&ncet  agoinil  the 

ia^:fod  conMnittod  wkhin  the  \vnr  iaxdjlaws*  do  frequcoUy  avoid  proifc- 

^edi4(c^Jiif^t  of,  .the  chief  office  in  .vfjtions  for  the  fame,  by  remoying 

ioodon,  are  to  heard,  adjudged,  and  out  of  the  juriJTdidion  Nilierein  fuch 

etermined  by  the  chief  conmiilfion-  duties  wiext  charged,  drofieticesconv- 

ra  and  go-vemors  of  excife;  and  all  mitted,  to  the  great  prejudice  of  the 

iiik.i6a£eitiircs  and   oifencet  m»de  revenue,  and  difcouragement  of  the 

04.  committed  wifthin  ail  or  any  fair  traders:  For  remedy  whereof,  be 

thcr  the  counties,  cities,  towns,  or  it  further  ena<^cd  by  the  authority 

kcea  in  £ngl9jid,  are  to  be  heard  aforefaid^  that  from  aod  after  tbe  faid 
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f  5.  It  ia  enabled  by  ftatute  31  Geo.  lU^  c.  10,  (  i  ml  ti 

lyfMMA-  |j|2t  in  cafe  any  perfon  ^akift  whom  any  body  waraatiUI 
■oapM.  be  ifTuedi  by  any  three  commiflioners  of  ezcife  in  -Ea^ii^ 
or  by  any  juftice  of^  peace  ia  Great^Bcitaii^  by  Ttrtue  e(»y 
aft  now  in  force,  or  hereafter  to  be  made,  relating  to  tk 
Inaorfation  duties  of  excifc}  fliall  go  into  any  other  place  out  of  diejii- 
xiUi£^Qa  of  the  commiiiioaen  granting  fuch  wanant,  it  WH 
be  lawful  for  any  three  of  the  faid  conamiffionerSf  or  aof 
joftios  of  peace  of  the.plac^  where  fucb peiibo  (faall  be,  pp- 
on  proof  on oathof . the  band*^irriting  of  the  rnnmiiwnni 
or- jnfti^  granting  fuch  warxant,  to  iadoife  thipir  lUHyKi  m 
fech  warrant;  which  (baH  be  a^  fu^dent  aiitho(ity.,lo  4s 
perlbp  bringing  it»  or  any  other  'to  whc^n  it  ia  dindcd^te 
exccu«9  it-theref  and,  bring. the  ojSendcr  bcfoic  the  opav# 
fioner  or  thp  juftifc  indorfing  k^  or  .ioDie.  other  of  Atttfuf$ 
}m(di&ionf  vbo>  bf  indodemcnt  uppii  fudi  wananm  «n| 
can»oi^4iich43|S9ndeC't9  the cooim^gafil,  or. Jioulc of /COii 

a4th  da|r4>f.Juoea7«5i  it  ^^^  u<l  pf -thean, ^hajl nakt  sntfiimitw^ft 

may  be  lawful  for  the  faid  commif-  thatnorufficicntdiftrcftcaobeteMlL 

iionerwaiid jofticesrerpedlively, -with-  then  it  (ball  and  maybe  lawftTMr 

in    whofe    jurifdidion    any    perfon  the  faid  ccmmiflioncn  and  jnfticnn- 

char;ged  whh  any  of  the  £iid  duti«,  fpcdiveiy,  withiA  whofr  j«ifliffai 

or  who  fball  have  commiucd  fiay  of*  ^  party  ihaU  at  any  ttae  he  ta^ 

fence  againft  the  faid  laws,  or  any  of  araiofl  whomYuch  warrant  ikaUlttW 

thism,  or  agaihfl  this  ad,  Ihall  be  becii  iffiied,  upon  prddodUg'66^taB 

found,  to  fnmmon,  heur,  adjtid^,  aii4  fot h  w«rnuK,'  tnd  i^iM  UititWir* 

determine,  gnU  iflue  aoy  pR>cds  or  cosaonic  Cvch-  ^tf^uScT/  li  ^  P^ 

warrant  in  the  itme  manner  as  firch  co^Qty.gaAl-tiUiacifiadioii  be|R!^ 

commiffioners  or  juftices  may  now  do  And  by  the  5  Geow  ^Ff,  c.  45»J% 

in  cafe  of  fuch  offences  as  arc  cciixr-  Ktli  drdirin^d;  Ubctafl  tliepMnM 

mitted  within  their  refpedHvn  Jnrif*  ]^rttirMbfiir<cDkaaf  liy*  1$  OdvU  e 

diAionst  And  in  cafe  theiaiacain*  ai»ftaU  Im  yit  w  f  tfmii«p.i|li# 
mtifioners  or  jufticei  (haU«  upon  any  .  all  pcrfons  who  ihall  coauBittfytf* 

judgment  given  by  them  refpeftively,  fences  againf^'aiiy  a^  eoocehnnf^ 

ifliic  a  warrant  or  warrants  of  d^  dot^  <»f  excift','  br  any^'tfiift^iriMtf 

trcfs,  and  the  perfon  or  pcrfons  autho-  the  management  of  the  conunifiM^ 

X  i;icd  to  execute  fuch  warrant,  or  any  of  cxcife  in  England  and  Soocbod. 
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tBadtk^  Srherc  it  flndl  be  ekecatcd,  there  to  retilam  till  dtily     { 5* 

CUV  CI  CO*  Tl*ll 

Tx&  joftices  o^  coihmiifioners  IiidorGng  fuch  warraitt0» 
ft!  iiotittfpORGble  for  any  inaccuracy  in  die  original  wamnt. 


*  I 


Iftt;^- certain  offences  may  be  tried  in  tnycoontyi  Msf- Certain 

I 

aof 


ridts  upon  officers  of  cuftoms  or  catcife''-;  offences  'wadcJ^JJ^ 


itmy  by *T9  Geo.  Ily  c.  34,  or  by  sltty  other  %&  rdatHi|f  to  where. 
<€  €iitow^or  excife  ^  %  aflanlts  upon  officers  of  the  ftlt^lu- 
is^Mt^^^tsbiM.  afttng  in  their  aid^;  every^rffence  idMlarcid 
fisldttyof  fliifdemeailour  by  4a  Geo.  Illy  feff.  Si  ^.  47^  tf 
^be  g^m/mtied  in  Scotland,  inforniatiiMi  may^  be  givefll  -  to 
ijF^Mllce,  vibsi  (hall  graM!  warrant  for  comittitttng  Ae  6f- 
!adinr46  gtel^-tmttl'  liberated  in  dite  coutfe  o£  Isfir ;  ^oMkai 
Wf  W'Med'b^lrore  thdxroiirtof  juiUeiaty  and<iMiii^^:lMMi 
Pl>dbre^'tlie  high  coart  of  admr^Ity  at  Edinbor^hy  W*ta 
afe  die  offence  be  only  punifhabk  by  hard  labour  or  impri- 
itiitltttty^t  &me  tnaf  ^tried^btdfbrt  the  judge  ordinary  M 
fe.S9W^  where  the  warrant  was  granted  ^ 


'\  ■■;:> 


'  Oto^tfae  9a  Geo;  II,  c*  17,  $  1  and  ai,  it  is  piHmdod^>dtat  — oita* 
dtHIII  tAfe  telating  to  the  etcife,  or  to  atiy  t)f  the  dtitlet'U-  \^^uX%. 
Sq^^e  ipsinage^  comouffipners  of  excife  (ezcc^ 

flpMr^ankuilv  proviCmauare  niadcibc  fiunn^MiJOiip  offa)d« 
vq  o#4br  oondtaimDg  iirizvres  nadotfinompet  fons  wokaomii) 
(ib::fea%in^  a  fummqns  for  the  offender  at  his  faoufe,  woric- 
W^ft^.froPf  cellar,'  vault,  or  ufual  plaie  of  rcQdencCj  or  witii 
lifTwifQ  :'child,  jfir.  nKiual  fervan€> .  dieed^d  to  hioi  fby km 
SH^drlifiimied  ittirie^  fluril  be  titintted'  as  legal  and  tfito- 
lud'a  ifiibtice  or  fummons  as  if  perfonaily  delivered  into'tlib 
Iflipjba4rfd)e  party,  and  as  if  dire(^ed  to  him  by  bh  pro]^ 
BumK  " 

b  9  Geo.  If,  c.  is%  S  16.  d  aj  Geo.  Ill,  c  ^3, 5  il- 

^  41  ^ce.  iW^  c.  157,  f  1.  ^14  Geo.  Kl,  UXL  a.  c.47,  $  <* 
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f  ^-  VL  By  ftatutc  7  and  g  Will.  I1I»  $  a4t.it  u  madcDhKtt 
— ciTA-  for  the  commiflioners  of  excife  and  jufttces  of  peace  ifl%» 
T«m  or  tively,  upon  anv  information  exhibited  before  them  for  a* 
offence  committed  againft  the  laws  of  excifej  taiumi]iai»f 
perfon  other  than  the  party  aecufed,.  to  appear  before  tlioi 
at  a  certain  day,  time  and  place  inferted  in  fuch  fumnpw 
and  to  give  evidence.  .  *• 

The  ijnode  of  proof  pointed  Ojat  bj'^9  Cha^  IlrC^^i 

$31,  and  c  24,  §  45,  is  the  pany's  .vodunury  cwklBfmtM 

one  or  more  witnefles.     Here»  thereC^ciy, the  Sqqttifii  QM* 

dence \m^'  "^^°  ^^^  ^^  "^  place.    Hc^cCi  on  ihe^ane  faaadf  t^p(ft,«k« 

competent  nefles  are  not  ncceflaty;  if  there  :be  one  credible  •witne&,<d^t 

qudboni.    ^i^^  fuffice ;  and  hence,  on  the  other  hand,  reference  to  oadii 

a  thing  unknown  in  the  hw  of  £li|}kiM,4$>nQta4naliftbl4i& 

queftions  regarding  the  exGi&tor^Oift^n^.  ■•  .  :r  tI.tiii 

In  trials  of  feiauresi  the  ju&icc^  mt^^^  iutOitbftffllfiiti 
of  the  cafe,  without  enquiring  into  the  form  and  tQjmxMHf 

the  feizurc  ^.  »    .  .•••'!  ■  vvjn. 

—ONUS  If,  on  trial,  any  4ifpute,ihall  arife  whether  thciCMiJl^tf 

rEOBAMoi.  Jj^IjjjjJ  duties  have  been  paid  for  any  foreign  goodf  i!eM 
the  proof  lies  on  the  owner,  and  sot  on  the  officer,!^  hJVM' 
any  goods  liable  to  duties  of  excife.  or  inland  duties  Qfsi^i^ 
feized,  or  if  any  ad  ion  ihali  be  brought  by  the  owner  or 
claimer  of  any  fuch  goods  againft  any  officer- of  <^cift.!OiJu> 
afliftant,  the  proof  of  payment o£  the  dutiesJics npfii d>^ 
owner  or  claimer,  and  not  on  die'  perfon  who  fesbeil  Htc 
fame,  or  againfl  whom  the  a&ion  fiiall  be  brought  \ 

f  9  Geo.  II,  c.  35,  §  34.  l0»^do|ic»Q]^  ufied  ijm^wuo^  ^ 

S  6  Geo.  c.  21,  {  41 ;  and  12  Geo.  any  real  diftioiSlioa  ever  •buiSiA^ 

c.  28)  \  8.  iwccn  €xcife  ZrfU'j  and 

h  23  Geo.  Ill,  c.  70,  {  ^^.     Bum,  dcr  the  manageaunt  of  tht  u 

tit.  excife,  }  2,  V.  2,  p.  35.    In  this  tj exdfty'M  is  now  ob:'aIetesaa'^*P' 

«nd  other  paragraphs,  excife  and  /a-  ped  in  the  later  excife  a^  lo  dfl^^V 
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hi^excifeprofecutioni,' the  patty  not  appearing  is  notp^o^* 
hoMbn  confcfled  i  decree  in  abfencc  docs  not  pafs  of  courfe.  -otcRiET 

IN  AB* 

rhc  ftatute  diredts,  "  upon  his  appenrance  or  contefApt  to  iemc«. 
MTOceed  to  the  examination  of  the  fa£iy  and,  on  due  proof, 
fce.^    If  the  defender,  therefore,  appears  not,   the  profe- 
tMk  muft  eitainiile  wimefles,  or  otherwife  prove  his  libd 
uft  as  if  he  were  prcfent« 

SHDOLb  the  defender  appeal,  and  continue  prefent,  or  by  if  h«»t. 
ea«%Pttteit«d'  bf'hto  attorney  and  dounfel,  he  or  they  are  en-  *^°  * 
tttea  'tO'^fttrfs-e^tamrfne  any  witnefs  produced  to  prove  the  Croft  qnef- 
ftwg^jf'of'tibjift'to  ihe  compeeertcy  or  credibility  of  fuch  JJ^I^JI^ 
i^iUi  the  fame  liberty  as  is  ufed  in  the  fuperior  courts. 


1 1 » ,"  ■  • 


"feWiW«>  A&t  the  Atfendeir  hiay  have  this  liberty  of  crofs-  Eviiooce 
examination,  it  is  si  'fetttedf  ri>>e  in  law,  dftcr  plea  or  ifluc  taken  in 
oined,   that   all   evidence   muft  be  given  in  the  prefence  ^^^^^ 
)i*i|«lifittfe"bf  the  defendant^  or  fcis  cotinfel.    But  no  evi-  fender. 
IW«fd§ghftd  tfg  *^t**hlJrfoJre  thfe  def^dant  be  called  to 
liifwcr  the  charge.     The  reading  over  the  evidence  after- 
Mrards  hath  been   held  not  fufficient.      However,    it  hath 
jceWhAA  fufficient,  *rf  it  apj^earupon  the  record  made  and 
SWH^^rHiK  Js'  tBtt^'^ftaCed,'tlia^  t!ie"defcndatit  Was  prefent, 
^Aflfed-ildt'gtiiUy^hnd  heard  Ac"  evMcnce.    The  eoVirt  will 
^tfelttrii  'ffltt-'the'  witriefs  'was  fecammed  in  his  prefence*. 

irig'SfliS^Jb^gnnifirtt'oF  tlw  cotrrt  ftf   pfibtix^/^  •  He'fald;  the  difference 

lUfVliffcidkla  theicafct  ^Jkt  EJng  ekey  underildbd  Is  thin,' that  the  law 
■^fjic^Jiyfljffl  <4.&y^iy^\'^vi^.A^-  .  of  ei^fois  undcsftood  to  relam.onlj 

iorft  iiid,  that  in  attendine  cd  the  to  liquon  :  and  that  inland  duties  un. 

louBmAlon  df  tne  a&'aj'Geo.  ttl',  aer' the  management  of  the  commif- 

:.  79,  be  was  led  *'  to  apply  to  a  per*  fioners  of  excifc  are  onderflood  to  re- 

lo  wii0-WB»)oa|^  esperieneed  in  the  late  to  malti  dryg—ds^  and  other  ar- 

«fiaiii-of  exeiie,  to  know  what  was  tides  which  have  of  late  been  put  up* 

Im  4ift«ndlion  generally  undcrftood  der  their  management.**  Durnf.  Rep. 

etWMlV  hecife  la-ws  and  inland  duiia  v.  1,  p.  51^ 

^kt*  tkfjnmM0gemnt  of. the  tommtfttnert  1  3  Bur.  1785 ;  HotchcTon,  ibid* 
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f  6-  The  fame  adran  rage  of  croft-examinatioiiy  alfo,  ariSei  tsi  1''^ 
profecutor  upon  any  evidence  produced  by  a  defendaM  B  \F 
exculpation* 


The  general  rules  of  eiideneei  which  we  hkd  abealf  iO- 
eaGon  to  explain^  apply  to  ezcife  as  well  aa  other  pisfafr 
tions^.  Only  it  may  be  proper  to  keep  in  memoryy  tlMI# 
informations  upon  the  laws  of  excife  are  partly  ciril  ^ 
partly  criminali  fo  the  AnEteA  rule  of  evidence  Haft  k 
adopted;  and  nothing  (hort  of  fome  pofitive  biBt^ 
committed  by  a  defendant,  or  his  known  agaat  m 
in  fuch  their  capacity,  aitd  with  the  known  or  implied 
fent  of  a  defendant,  can  be  admitted  4. 


I  f.         VII.  After  the  evidence  in  the  cafe  is  gone 
juDomiiT  judiccs  are  to  form  their  judgment ;  which  nmft  be 
Mnftmake  ^^  ^^  ^  information  and  the  evidencCf  and  oaglt  li 
the  UA      the  {zSt  appear,  that  the  court  of  reriew  may  be 
the^urtof  J^^S^  whether  the  convidiion  be  agreeable  fee  hw 
review.      Thus,  if  a  ftatute  direA  an  information  to  be  on  oad^  ic 
convitkion  ought  to  (hew  fuch  oath  to  have  been  taken*.' 

It  has  been  faid,  that  whatever  is  recorded' by  the  jaftiea 
or  their  order,  ought  to  be  exprefled  in  words  of  ihefMfttt 
time  and  tenfe:  Yet  that  doth  not  make  it  iiecefiry«  nvb 
it  indeed  pra^icable,  that  all  that  is  to  be  fo  entered  teald 
actually  be  entered  at  the  inftant  of  time  when  fndi  jMS^ 
ment  is  given;  for  fuch  entering  the  ^iriKrfe  at  ibfttiaK 
vrouM  hinder  the  difpatch  of  bufinefii,  and  defay  thetanai 
of  caufes.  It  therefore  may  be  doiie  at  any  conveniellt  dae 
after ;  and  if  it  be  agreeable  with,  and  according  to^  bA 
fliort  minutes  or  notes  as  are  then  taken  by  the  jsdtoh  it 
will  be  as  authentic  as  if  it  had  been  entered  at  die  i 


P  Sec  Vol.  i,  p.  *  '  Ibid.  p.  109. 

^  Hatrhribn,  ibid.  p.  76,  77. 


Li 
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aftweiin  which  («di  order  ww  made,  or  judgment  wts  ^^^§^ 


When  the  record  is  made  op,  and  the  convi£kion  com* 

it  msft  De  Under  the  handt  oi  die  fame  joftices, 

infcmiatum  muft  be  folly  ftated.    Joftices  in  aH 

^ought  to  return  comrifkions  to  the  feffions,  whether 

lie  or  aot  ^     If  there  be  0  thnr  limited  bf  an  CoBviaioa 
iag an  offence,  the  precife  tiaw  of  the  ofiencecoi» ^J^J^ 
piuM^  or.iaiormatioa  biooffht.  aad  aifo  of  the  comiAioB,  the  ^wner 

P,  ISIBMIW. 


«MI 


b  the  ftatute  give  the  ftmakj  ia  certam  proportions,  the  ConviaioD 
Bmviftion  need  not  declare  the  diftribution  thereof*.    Bot  f^^i^  Sie 
#^^^^th^  ftatolc  requires  the  joftices  of  peai»  to  diftribote  ^i^^^tttioo 
ihlLMIIBkf  MMng  oertain  perfimSf  aocttrdfaig  to  thehr  difie^  pcnslcj. 
llHb  *  adjodication,  that  the  forfeitore  be  difpofed  of  as  tik 
Ipw^ilj^eds,  b  bad*    The  joftices  ought  to  adjodge  what  the 
fflumldbfr'. 


Aaiinfisrmation  on  a  popolar  flatote  cannot  be  compoond-  — cou- 
ed  after  convi&ion ;  the  penalty  having  then  become  veft-  '*'"*'®*'"*' 
pA»«  By  die  Jtatote  of  18  £lizid)eth,  c.  5,  no  informer  or 
ff^fg^  is  to  compound  or  agree  with  any  perfon  that 
f^Pl  frfEmdt  or  be  bmaiftd  to  offend,  againft  any  pe- 
<tl  fcatiitTf  for  any  offence  committed, .  or  pretended  to  be 
committed,  bot  after  anfwer  made  in  coort  to  the  inferma- 
tiop  UK  ftiit  in  that  behalf  exhibited  or  profecnted.  Nor  af. 
iymMf^fur,  but  by  order  or  confent  olF  the  coort  in  which 
9B.  ieme  informadon  or  foit  (hall  be  depending,  on  pain^ 
4|fi  whoescr  fliall  offmd  in  toMng  compofition,  or  other 

contrary  to  the  ftatute,*  or  (hall  by  colour  or 


^  fihaw.  tic  Bam,  ▼.  a,  p.  31.  x  %  Term.  Rep.  96;  Ilutchcfon, 

t  Hotchcrfon,  laa.  ibid.  1x5.  g| 

a  Ibid.  p.  II.  Mbid. 

Fal.  U.  ?  A 
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^  1*  pretence  of  procefsi  ot  without  procefs,  upon  coloidror  pfti 
MENT.  tence  of  any  matter  of  offence  againft  any  penal  law,  md» 
any  comporitiony  or  take  any  money  or  reward,  or  promife 
of  reward,  for  hlmfelf,  or  to  the  ufe  of  tlUj  otheti  ^mtbout 
order  or  confent  of  fome  of  her  noLydift  courts  of  Wdt* 
jninfter,  atid  (hall  be  thereof  connded,  fliall  ftand  m  tk 
pillory,  8cc«  and  be  for  ever  difabled  to  purfuc  or  bepUadf 
or  informer  in  any  fuit  or  information,  upon  a  ftatute  po|m* 
lar  or  penal,  and  fhall  alfo  forfeit  20L  &€•  Tfah  ftatotek 
made  perpetual  by  27  Hiz.  c  10.  It  extends'  to  fiuti  Irf 
common  informers,  but  not  to  thofe  by  the  party  aggiicfcd*; 
it  extends  to  qm  tarn  informers,  (who  can  fue  only  for  a  part 
of  the  penalty),  ai  well  as  to  thofe  who  fue  'for  th^  wfiole 
penalty*'}  and  to  fubfequent  peniid  ftalutes,*as  weA'ists 
thofe  exifting  at  the  time  \  and  to  compounding  of  foits 
commenced  in  coims  which  hairt  it6  jvrlfdidlioni  ai  Wuicks 
IftheyhadS  .     i  • 


'".'■'» 


— MITICA- 

llON. 


TfiE  a£t  of  a  f  Jam^s  I,  e.  3,  TeTpeiEUng  compotii«^('rf 
iuite,  &c.  is  not  to  extend  to  sm)^  wahrahtbf  prity  ftiaH  1^ 
or  dtreaed  by  thd  IdAg  to  the- jtiftU^aPbf 'ehhctljd^ 
or  of  the  peace^  or  otiier  juftices  for  the'timertidng,  fiMJflg 
power  to  hear  and  det^lninek^fTetic^s  dtthetg^ft^^fP^ 
ftstute,  to  compo«iid  for  the  fotfeMfres  of  mfptbsA^i^ 
depending  in  fuir»  and  queftion;  bdbretbem^  or^aity'bftttiii 
refpedivelyjr  after  jJca*  bf  the  defendant.  - ''    i 

• 

Thb  juftices  of  peace,'  coMimiffiofiefe^  of  Adfe/eHflfttte 
of  them,  according  to  tittir  diftfetion,  may  conqpM^tar 
lefien  the  penaky'^.  Bu^  the  mitigation  tnuft  -mit'lk  U6 
than  double  the  valve  <^Wi6  doty  ^  'eitcifi^i  ^^MAriarilL 
have  been  paid^  beGdfis  the  reaibnaWe  cOfilB  and  Idhaq^  tf 

a  Buller'f  Law  of  Nifi  Privet f  19O.        ^  I  Kxk,^c4.lSidm£DtiU'f^' 
t  Ccwpcr,  366,       .^  cliefon,  i%s» 

A  la  Car.  11,6  23ii33;f»M»)^ 
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I  as  were  thereni' employed,  to  be  allowed  by  the      §5. 

JUDG- 
MENT 
— M1TIGA- 

•ft  every- aft  it  is  ena£ted>  ^t^all .powers  in  the  *^'**'** 
i:(  (^harJea  11,  c,  a4i  ihaU  b^  applied  in  relation 
ies  of  each  particular  a£l»  as  fully  4S:if  fuch  powecs 


r  I  ■  • 

■ '  I  ■ '  •     I' 


)ft  of  the  modern  uctfe  andip!^|ialft;at)it^  SM^erpar* 
thiS;  and  otl^pr  refpe^s*        -  ^  v  i     .:!  » •.  r 

ad  for  layiqg.a  /luty  uppn-hide%',  6^:.  :ih<;}«(lH:e$ 
ijitigation  .is.^not  t^ej^e^.<u\^{puntb:pAft.  q£  the 
herein  mcj?^ionc4„.   M.;r.oiri:ir  oj  f^iu-  . 'W  .i  •■;.'. 

wer  of  mj^^gatiftn.jq(i^a^j5flji^e^y^^^^  ^"Ii^d^in 

For  if  one  (without  proper  noti^).)BrVri»tcr|»J|J'rtauicawn 
fells  beer  or  ale,  either  as  a  common  brewer  or  wouldmak: 

.^^  ^tr^AWftyer^  VniVlhfcfe^lQratr  tidttSrM  fo  a  gainer  by 

tj^;^m9unt^t  /c^riiy  of  f§fty,  bwQb*i  andi  4H*Iiat  ^"  ^'*"^- 
led  49  ,baYC,M^p.dift9vftr«^.rdi4Apt^(*)i<^ 
arrels^  the  penalties  in  if  neb  ^cafea.aMbiaire  fifty 
rttljic.^Qpper  in  which  bc^rbrj^wediftand  fifty  pounds 
eflel  ufed.  ])ut  if  all  tbe-peoakies; flioolct  be  mkli 
.  reduc^  fo  Jow  as  CO;  b^^f^flkient)  toi^fiirerthb 
ityof  the  fouror,  fiv^  b^iK^Sttfaloundvaiiflrifae 

the  profecution,  the  offender,  inftead  of  paying  _ 
^  forihe  offence^  wiA  not  pa]^  &e  fin j^le  duty  he 
^ye  paid  i,  fOiUbat  the  .afendei:|  inftead  of-  being 
!(9r  bis  4raudi  will  be  ^  gwier  by4ho  tranfadito. 
1^  holds  wiib  refpe£h|9inab^  and  inaiiy  other  ex<» 
tieles  of  manu|||£iute.  '      '   '     . 

ijthod  of  inkigating  a  pei^ty  is  this :  the  juftices  muft  be 
to  mitigate  the  penalty,  firft  gi?JUicir  judgment  for  f^^whol- 

3  A  a  penalty. 


f  7-       the  whole  ftmoant  of  the  penalty^  and  theif  ihtj  my  dnti- 
Mtirr.       g^^c  '^  '^  ^  leffcr  funu 

It  is  not  necclRftry,  in  the  Hiitigation,'  t6  mention  or  ££• 
tinguiOi  fo  much  for  the  ofience  and  fo  much  for  the  chaigeSi 
but  after  the  juftices  have  agreed  what  Turns  to  allow  for  the 
charges,  the  beft  way  will  be  to  add  thofe  two  fumstbge- 
*  ther»  and  make  their  mitigation  to  fuch  fun\,  as  both  wfaet 
mdded  together  do  amount  unto;  as  {vippitc  the  jit(Uces  do 
intend,  that  the  defendant  (ball  pay  ibl.for  the  offeritt,  and 
40s.  for  the  chargesi  the  beft  way  will  be  to  make  their  mttiga^ 
tion  amdtmt  to  t  il.'withoilt  particuhity  mentioning  that  I0L 
thereof  is  for  the  oBence,  and  that  the  4O8.  is  fot  the  dud^; 
for  in  all  cafes  it  is  wh)Dg  to  infert  in  judgmetits  inbie'^nfti^ 
or  particulars^  than  are  neceffary}  and  it  is  more  parncdariy 
Wrong  in  thefi^  ddfeSi  beeauie  th'ef-fheiMbning  ludi'smi^ 
fary  partictilari(tna;  give  a  handU  fdr'datils  and  di(]^t^^'' 

iiiKrosTs.  Most  of  the  eytife<)icttat  ftatut^  -^jirersIy'4tithofic6^ 
jufllices  to  give  tofts.'  Where  tfrey  »f  tldt,  the  Juftices'latfe 
powferi  in  cOnfti^ueAcicrfthi^eifetalTiyVeB^ 

'I  Shtw.  Bk.    Burnt  ]x  Js.  -  >'  .  '^^      'p^Ti  ««<  ^  MBUMr (ttiWaiiMi 

hj  the  laws   now  m  .bfjiig,  ^  jufti-r  jyrcd :  An4  if  the  j^crfoo  {p  Qfdm^. 

ces  of  the  peace  are  not  fufficiently  by  the  juftTce  flian  Dot  fortliwid^pr, 
axttboHiled,  on  tothplaltfci  tKai^r<im«'  W''|^ve''iA;<hknt'y''for  \4he'  hmi  Wnt 

before  them  out  of  feOions,  to  award  fatiifadiao  of  the  jnilice;  dbe  fiwe 

coils  againft  either  the  pcrfoo  com-  .  ihail  be  ievie4  b7cUftaefr(B)   And 

plaining,  or  the  perfon  af(airi{l  whom  if  goods  and  chaf tek  of  lach  ftrfn 

the  compbtnt  is  made ;  k  k  therefore  baonot  be  found  (C),  the  jdftieetM 

cnaded,  that  who-e  any  emtipbfet  coimitit  him  (D)  tb  tiie  liMMi^ 

ihall  be  made  before  anyjuftMhw  *redionXiu- the  place  wboeWtfi^ 

juftices  and  a  warrant  or  fommons  ibar>flBU  refide,  to  be 'kipt  <»'ia|A 

/hall  ifTue  in  conrequencc  thereof,  it  laboor  not  exceeding  one  nMlh,«v 

iQiall  be  lawful  for  fuch  jufticc,  who  lefs  than  ten  days  or  ontiJ  fachiiii 

ihall  h«ve  Iiear^  and  determiiMd  the  together  wUk  the  cspeAiBftaMMd^l 

'  matter  of  the  compUia|i  to  award  die  commitofient,  be  fiiik  paid   fa 

(A)  fuch  cofls  to  be  paid  by  cither  ProYided,  that           '     — **^ 


y:  'i^ 
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mJiI  moft  of  the  ,exciic  lUtutes  these  is  a  prorifioot  that.if     {  P* 
perTons  be  profecuted  for  any  thing  done  by  virtue  or  in  puc-  ^ulux* 
fuance  of  the  a£i,  the  profecutor,  if  he  fail,  mud  pay  treble 
qq|^    Tbifk  is  nude  gjenexal  by  ftatute  a8  Geo^UI^  c*  37, 

1 23*  -f      •  -  ■       ■     \      ,.i 


11' 


,  yili.,  |k  .order  to  give  eSeGt  iq  their  deorees  or  fentencea,      f  V 
\plffy^j9Xt  empowered,  by  the  fame  general  ftatute  12  Car«  *"^^' 
;^.  24,  ^  45,  to  iflue  warrants^  under  their  hand^  .for  ieyying 
^^  (w^  from  the  goods  and  chattels  of  the  defenders* . 


9*  ^'    * 


^Hw  i»  done  by  iffuing  a  warrant  of  diftrefe.  Jr^  ^^i^  -DUTinit. 
!^t|d/n:  fiiali  remove  out  of  th^  jorifdi^njt  it  is  enaded  by 
ijbff  j&.Qeo.  II,  c.  20,  J  13,  and  5  Geo.  |1I,  c.  43,  f  ;i6, 
fb^^  i;ajBuniflioners  and  juftices  refpedtvely,  wkhin  wiu^fe 
]pj^^^vqsi  any  peribn  chajfged  by  any  a<3:  coocefning/^ 
iucips.c;^  ezcife,  ^r  any  otb^r  duties  ^nder  the  managemfj^ 
af  the  commiffioners  of  excife,  or  who  hath  committed  any 
?flici)C|ef-i^;^in():  an}^  x?f  t^e. faid  aj£^,.il^a^l  \v^  fqund^iTPay 
(fipimpps  hear,  adJHdge,  agi^d  d^ter^niney  aud  iifup.anXji^c^ 
nftor.iifarrant,  in  jthe  f^me  imimer  as  before' they  n^lgiht 
have  done  in  cafe  of  fuch  offences  committed  within  their 
|QriW£Hoo ;  and  if  f bey  (halU  upon  any  judgment  given  by 
lieiiiy.  fffiue  a  wtrratit  of  diilrefty  and  the  perfon  amhbrized 
W'i^itecute  the  warrant  (hill  make  a  return  dieretoj'  that  tib 
ient  diftrefs  can  be  found,  it  (hall  be  lawful,  for  the  iaid 


T..     «. 


!T"^f 


hi -any  peribn  upoD  t  pcnil  ftatnte,  .   AndlKe.  jiiAicct  in  feffiont,  Irati 

tbe  penalty  (ball  amovnt  to  or  time  to  4ime,  a»y  lay  down  or  alfier 

tbi^  ftixn  of  5L  the  faid  cods  fuch  mica  and  regtt«atiout  coacrrnmg 

kail  br  diBiIoded  by  the  juftice  ac-  coftt  or  charges  to  he  aUowcd  to  any 

if<fis^  to  hit.  difcretkm,  out  of  the  ff|taO  hy  t irttie  of  tbia  aA.  at  ro 

lOlaltyy  fo  tbst  the  faid  d^u^ion  them  (ball  fcem  jail:   which  roJca 

b^finMiCxcBed.  one-fifth  po^of  the  and  r«|kOlauopt>  havings  received  the 

icnalty  \  and  the  remainder  of  the  approbation  and  fignature  of  one  or 

cfinky  (ball  be  paid^ia  or  divided  more  of  the  judges  of  alTizc.  (haU  bo 

niong  the  perfon  'ir  perfons  who  binding,    .taS  not  othcrwifc,  oo-  aU 

*«lild  have    been    intitled    co   ihc  perfont  whatfoever.    $9.  ^ 

rhok  of  the  penalty,  ii  thii  ad  had 


!N- 
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^^      commifiioners  and  juftices  xc[pc€ti7tlj,  withiawhofejqrit 
TioN  di£iion  the  party  (hall  at  any  time  be  found,  againft  i^vxB 

fuch  ^arrant  (hall  have  been  iffued,  upon  producing  to  them 
fuch  warrant,  and  return  thefeofi  tp  conunit  fuch  oSe^ 
to  the  next  county  gaol  till  fatisfafllpn  be  m^e* 

The  general  nature  of  this  ^r^,.whicli  is.iffiicd  hf^fV' 
rant  of  juftices  of  peace,  and  the  length  of  time  that  tbji,4iif' 
tick  may  be  detained,  have  been  explained  alieadj'',. 

In  the  15  Car.  II,  c.  ii,  it  is  enacted^  that  sdlirewjnj 
utenGls,  &c.  m  whatever  hands  tliey  Ilpll  come^  qr  by^at- 
ever  title  they  may  be  claimed,  are  Uable  to  ad* debts  aoi 
duties  of  excifc  in  arrear,  owing  by  il^^*  owner  theraifi'^ 
alfo  fubje£l  to  all  pepalties  nrid'for{k)t;ures  commktci^^^ 
by  fuch  perfons  asrainft  the  ftatutes  of  excite,  and^tnat  huaB 
be  lawful  to  levy  all  debts  and  penalties,  and.,ure  luck  priv 
ceedings  agalnfl  fucli  utenfil^i  as  it  might  be.  lawful  tp  00,  ia 
cafe  the  debtor  or,  o  Jender  had  been  truly  the  owoiBr  and 
propnetor.  ,  ,     ,  . 

.    '*   •  .  ■■       :  ■■■•"I.    ♦"•  '-■?■'      'i^'  !!.'    •■     i     iT.'iij      '.:')li" 

Tn  like  manner,  the  utenCisr  of  many  otlier  mahufaOim 
under  the  excife  laws  and  regulations,  gre.Uat>Ie  tpj^ljiP^ 
ties,  forfeitures,  and  arrears  of  dd^yt  incurred  anij  diiirifPV 
the  owner6»  or  apparent  owners  of  theou:  •  And  hfkAtm 
7df  Geo.  Ill,  c.  37,  §  21,  <x// goods  in^rcfpta^Vrhlchct- 
cife  duty  is  chargeable,  and  materifils  and  utenfils, 'm'jliaik 
fpecifically  liable  for  duties  and  penalties.:  —   ^: 

The  warrant  tlierefore  ought  to  fetcHy,  tt>  fdxe-tf  «l^ 
Cls,  ufed  by  the  defendaay^     .  .  j    ., 

If  there  be  not  a  fufficieiipy  of  g^s  or  chattebi^lU^tei 


J  ••,...-  :,;^  .i.; 


I  7cc  V.  I,  p.  3C3,  oC4-  *  HutcbdlfcXxdfe  tM,  §.  fe^ 


.1  » 
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kAtdte  24  Geo.  II,  c.  40,  authorizes  the  juftices  to  imprifon     S  ^- 
te^  party  till  fatisfa&ion  be  made  ^  1  losr  * 

It  18  material  to  obferve,  that  before  any  warrant  can  be 
nade  to  arreft  and  imprifon  the  perfon  of  the  defendant,  fojf^rwft' 
hare  muft  be  firft  a  warrant  to  feixe  the  utenfiis  in  cuftody  there  muft 
if  fojji  offbnderj  and  the  oflFender's  goods ;  and  that  warrant  ranuo  fcire 
imft'be^r^umed :  All  which  muft  be  done,  before  any  war-  "tcoGkiirf 
ant    can  be  regularly  made   to  arreft  and  imprifon  the 
lefendant'f  perfon.     This  method  ought  to  be  obfenred, 
hoDgii  perhaps  it  may  be  well  known  by,  or  fufficiently 
mved  before  the  juftices,  that  all  the  utenfiis  and  all  the 
leieiiJsuit's  goods  are  carried  ofF;  for  the  law  being  in  all 
aiQ:8  .ireiy  tender  of  depriving  men  of  their  liberty,  it  is  ne- 
i&Urf  th^t .  all  poflibie  means  (hould  be  ufed  to  levy  the 
nbbej  on  fuch,  goods,  before  the  perfon  of  the  defendant  be 
mpi^foncd.    But  If  a  warrant  to  feize  the  utenfiis  and  giDods 
leSnade  and  delivered  to  an  officer  to  be  executed,  and  if 
[ocK  officer,  having  made  diligent  fearch,  cannot  find  any 
fucbf  then  a  warrant  may  be  made  to  arreft  and  imprifon 
\bc  Kf/on  of  the  defendant.    But  then  there  ought  to  be  a 

V lift. '^iiiw  and  Mr.  iBarlow  are  this;  vrhere  there  n  a  limited  time 
fll^^tinb^-t^'wfkere^tliere  are  Ibme  of  impriTonment,  as,  fbfc-  Infbmce, 
poii^iitdioifttficiciitforfacttfylng  three  inonthB»  there  the  deioidaat 
t^  j^|dg^nc^  yet  thple  goods  may  Iball  oot  pay  part,  and  then  be  in- 
b(  aoplksd  for  jtbat  purpofe  fo  far  as  prifoned  the  -whole  three  moa^a^ 
t&(^9iaif  extend, 'and  the  defendant  vvliich  would  be  to  puniih  him  bodi 
(ball  be  imprifoncd  for  the  refiducV  way8;-bot  where  die  imprifonmeiit 
But  Dr.  Barn  obfcrves,  that  it  would  is  till  the  penalty  fhall  be  paid,  there 
tyi^9^'^bat.thedel«nd4iit,whoper*  the  payment  of  the  penalty  it  tht 
lllpt  latisfics  nearly  the  whole  fum,  thing  chiefly  regarded,  and  the  ini-  r 
Wkl  be  imprifoncd  a^  much  as  if  prilbnment  is  not  incended  as  a  pu- 
le had  paid  nothing;  and  k  hath  nifiiment,  but  as  a  mean  to  com* 
kCtvk^vttgcdtD  otber  eafet^  that  ^  pel  the  payment  of  the  penalty,  and 
QHUi  IhaU  not  firft  pay  part,  and  then  if  part  of  it  is  paid  ahready,  the  en- 
»%  jmnriioDed  for  thflkefidue,  but  largement  may  come  the  foooer,  by 
^all  either  pay  the  whole,  or  be  im-  payment  of  the  rellduc.  Tit,  £x- 
iTifcmcd  for  the  whole.  He  there-  cifc  in  General,  p.  2%, 
we   thisks  the  diftinffiion  may  be 
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tV      di^pUcate  #fade  <or  fuch  ^iittMti  becanfe  ib(  bieper  e(  ds 
■*^*-,  .*  prifon  cannot  regularly  recave  the  bfienddrwidib^tawafi 
tarn,  and  the  offic5er  ought  alfo  fo  Halve  aad  keep  i  wamot 
for  his  own  {aftiEcbtidn  *.'     "^    ^^    'J  ^J-  ^^  '^ 

{Im,  matt«r8'cdiicehling'th6  reircime^ithe^Qfrar  of  jaftaei 
h' ditve^fttined  by  chiy  9¥iti0i  Ait»tes4fttlK]uftket  hatnvm 
gMat^r  or  othei^  t^^^  thah  -AiM  flahuea  have  gmb.  dxm!} 
and  lioir  their  fencebcds;  arft  «>  be  faiTiin  exQsacbi^  it^aa:M 
ha<f^  jiA  nMr  fel[^'dHtffiaiy>fet  fotfthr  in  Ad  ftatotejxrOaft 

and,  for  want  of  diftreft|^^1^^hA{»MMMilimL'  But^M  diei«  m 
no  fuch  form  known  in  the  law  of  England  as  levying  nomM 

Hy^flte-^laUri  of  eaVt'^i:  '' ' '  ^■•'  ''^  '''•'*•  ^'•'^'  -^''»  •  •''  '"    -^"C'^Ti:; 

— APMAL  td4^^|«nrt^^'lkiE^li$;^lcft'{tibc  ^)J^Affilly'gi«M(bf -«ip> 

jnakeib      ticular  ftatute  *,  for  no  ;lppeal  from  them  is  given  by  12  Car* 

n^  C.  id.    The  power  ot  appealing  Yrom'  die?  mdgiriciitof 

the  juitices,  m  the  ex^r^ifi;  of  thqr  qcafj^  ^i^jldiCjU^^  on 

been  GOnfidered  not  to  littach  without  b^iig.ai|p»Cdf:§HCeOi 


the 

ia amy  two  juftices;  and  in  cafe  <o£  Am  pcglcdl  o(:JR^4 

a  power  is  given  to  the  fub^^commiffiotrdr^  of  ezeife'aD  tait 

Jtnm  the    cognizance  of  the  matter*  / ;  And  ifixexc  any  'on*  b  ajgplefed 

if  i£e        ''y  3  judgment  of  the  fub-onnmiiEoners  of  cxcUej  diC:ftattte 

fu^m«    czprefsly  allows  hkn  to  appeal  to  dfcue^  quactsr  ktbam** 

"  ShawiEif.  '^ 

^  2^th  July  1747,  GaldWaU  agauift  M'DowaU.  '^KSk.  p.  310^ 

»S45. 
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As  tbe  ftatutc  gWes  no  fuch  liberty  of  appeal  from  a  judg-      {9* 

APPtAL. 


ment  of  the  juftioesj  it  is  clear  that  a  reliance  was  placed  in  "^'*^' 


thenit  which  is  not  placed  in  the  fub^commiflioners  of  excifej 
who  indeed  are  not  to  be  reforted  to  at  allj  unlefs  in  the  c^fe 
of  the  refufal  of  the  juftices.  The  penrading  principle  of 
the  ftatute  wasj  on  the  one  hand»  never  to  trud  to  the  judg- 
ment o£  ihofi:  perfons  who  are  employed  in  colleAing  the 
dmks ;  but])  on  the  other  hand,  to  make  the  decifion  of  the 
ungifirates  finals  in  whatever  ftage  of  the  bufinefs  it  came 
be&re  tbem»  There  was  no  jealoufy  that  the  jufticea  would 
be  loo  ready  to  conviA ;  and  therefore  the  lame  precaiuioa 
was  tiot  ncceffiury  in  giving  an  appeal  from  their  judgment^ 
IB  fiEom  tbat  of  the  fttb-commiflioners  ^. 

9 

BoT  there  are  two  or  three  excifis  ftatutes  which  allow  ^^^^^^  c^'v^ 
an  9fpC9l  from  the  judgment  of  the  jufticea  to  tbe  quarter  Sk^Oket. 
feffioos.    The  firft  that  did  fo  is  the  9  Anne,  c.  ii»  reiative 
to  hides,  fkins,  parchments,  and  vellum.     It  is  given  alfo 
ftom  tbe  judgment  of  two  jufticea  oon^rning  hides  ^  ;  oon* 
^esQiing  Dialt^;  candles  ^  foap;  ftarch^i  plate  Uceofes^i 

b  See  VoL  I»  ii.  179,  for  the  dcci-  And  no  certiorari  (hall  be  allowed, 

JBoo  that  fizod  this  point  in  Scotland,  to  fet  afide  any  order  of  the  juftices. 

*  9  Adfiey  c  XX,  {  36;  and  no  rrr-  Ibid.  $  37. 

tk^^  ftatXL  be  allowed,  )  47.  And  all  malt  in  ciiftodf  of  tkt 

'  II  Anne,  (cS,  x,  c.  %,  }  37.  maker,  (ball  be  liable  to  the  dotict 

Pc^fc^t  aggrieved  by  any  judg-  and  penaltki,  in  the  fame  manner  at 

Bient  of  the  juftices,  may  appeal  to  if  he  were  the  lawful  owner.    Ibid, 

the  oexe  quarter  feflions,  giving  fix  {  10. 

Ityv  Docice  in  writing;  bnt  if  there  By  6  Geo.  I,  c  11,  wKkh  relates 

K  flot  &x  days  between  the  order  of  to  malt  and  the  diilillery,  there  is  a 

he  juiUces  and  the  feflions,  the  ap-  cUufe,  {  12,  which  enadls,  that  all 

leal  may  be  at  the  fecund  feflions.  feizurc»  of  fweets,  and  every  other 

:  Geo.  n,  it  a,  c.  16,  {  3.  forfcitore  or  forfeiture*,  which  (hall 

And  the  feffions  may  award  cods  be  made  by  virtue  of  that  z6t,  or  any 

o  either  party,  to  be  levied  by  war-  adl  whatever,  rebting  to  the  duties 

■aot  of  the  judices  o^wo  of  theni,  of  ekcife,  (hall  be  adjudged  as  pre- 

in  the  goods  of  the  party.    1 2  Aune,  fcribcd  by  that  ad,  and  that  fuch 

I.  X9  c.  a,  5  38.  proceedings  (hall  not  be  liahtt  to  apprml. 

Vol.  IL  3  B 
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§  9.       and  in  quedions  relative  to  the  dLftilleries  ia  the  highlands 


REVIEW. 


of  Scotland  ^. 

A  doubt  arofe,  vrhc ther  this  general  upon  appearance,  or  dcfiuil:  of  tlx 

cUufe  did  not  take  away  the  right  of  party  accofed  in  not  appeariog,  (op- 

appcal  from  the  judgment  of  t>K'o  juf-  on  proof  of  notice  given),  to  prftced 

tices,  as  to  malt,  hides  and  vellum  :  to  the  examination  of  the  matter  of 

For  clearing  thiidoabt,  the  i  Geo.  II,  h£t,  and  of  the  witnefTcs  upooostli, 

C.16,  {  4,  declares  that,  hj  the  above  and  to  give  judgment  thereon;  nd 

ftatute,  the  right  of  appealing  in  thofo  acd  to  iflue  their  warrant  for  the  Cik 

cafes  is' not  taken  away.  of  fuch  candles,  (bap,  or  ftaith,  sod 

f  13  Geo.  II,  c.  II,  {  37.    When  the  podtages,  ^eflels,  cattle,  siui  cs^ 

any  candles,  &c.  fhall  be  feized  as  for-  riages,  as  (hall  be  condexnocd^aBdlbr 

feited,  in  purfuance  of  this  u<5t,  (ex-  levying  the  pecuniary  penslties  bf 

cept  fuch  feizures  where  no  perfon  diftrefs  of  the  goods  of  the  eficndrr ; 

fhall  within  twenty  days  after  fuch  and  to  make  falc  thereof,  if  not  rf* 

feizure  claim  the  fame,  Hi  which  cafe  deemed  within   fourteen  dayi;  acd 

the  method  of  proceeding  has  been  for  want  of  fufHcient  diftiefs,  thff 

herein  before  dircded),  the  (ame,and  nay  impriibn  the  party  till  fatiiUc* 

ttie  faid  feveral  penalties  and  forfeit-  tion  be  made, 
vres,  (hall  be  proceeded  upon  as  (ol-        S  31  Geo.  II,  c  32,  {  11.  All  pro. 

lows,  viz.  All  informations  for  the  iccutions  for  recovery  of  penaititK  for 

condemnation  of  fuch  feizuret,  and  ofience^agaioft  this  ad,  flull  be  heard 

for  the  penalties,  if  the  fame  were  and  deiennined  cither  by  bill,  &&  it 

made  and  incurred  within  the  limits  any  court  of  record  at  Wfjhninflir, 

of  the  chief  ezcifc  office  in  Londor),  or  in  the  court  of  eicbequer  is  Scoc- 

ihall  be  heard  and  determined  by  Und,  or  in  foch  manner  as  bcnafter 

three  commiflioners  of  excife,  or  by  ia  direded;  vis.  All  prole cBtiani  Ar 

the  commiflioners  of  appeals,  in  cafe  penalties  for  offences  within  the  Gmit* 

of  an  appeal,  and  not  otherwife  j  and  or  jurifdidion  of  the  chief  office  of 

where  the  fame  ihall  be  made  and  excife  in  I^oodon,  may  be  detanufled 

incurred  out  of  the  limits  of  the  faid  by  three  conmiiflioiiers  of  ezciie  to 

chief  ofHce  of  excife  in  London,  by  England;  and  in  cafe  of  appeal,  by 

two  or  mote  juilices  of  the  peace  re-  the  commiiTtoners  for  appeals  or  the 

Tiding  near  to  the  place  where  fuch  major  part  of  tliem,  whofe  judgouot 

feizure  Ihall  be  made*    and  either  (hall  be  final;  and  all  profecviiom 

fMrty  aggrieved  by  the  emid  jufiuet^  may  for  penalties  for  offcnccs  in  apj  Other 

0ppeal  to  the  jttfiUet  ai  the  tttxt  qmvrter  places  in  Great  Britaitr,  may  be  (k* 

aeJfuMt^  whose  judgment  skall  be  Jimml:  termined  by  two  jufUccsrcCu^lKSr 

which  faid  commiflioners  and  juflices  to  the  place  where  fuch  offence  fluU 

are   required,  upon   information  or  be  committed;  and  if  eiihcr  the io- 

con^ plaint    exhibited     within    three  formers  or  defiendants  think  theni* 

months  after  any  feizure  made,  or  felvcs  aggrieved  by  the  judgmeoti 0* 

penalty  incurred,    to    fummon    the  fuch  juflices,  it  fhall  be  lawful  for 

party  a  ccufcd;  and  the  witneiFes ;  and  fuch  informer  or  defendant,  to  sppeil 
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But  no  appeal  in  any  caufe  of  excife  fiiatl  be  admutcd,  §  9* 
till  the  appellant  hath  dcpofited  the  fingle  duty  with  the**''**'^' 
commiflioners,  or  fub-commiflioncrs,  and  given  fecurity  to 
the  commiflioners  of  appeal,  or  juftices  of  the  peacCi  where 
the  caufe  is  to  be  finally  adjudged^  for  fach  forfeiture  as  was 
adjudged  againd  him ;  and  if  upon  appeal  the  judgment  be 
rererredi  they  (hall  reflore  the  dnty  fo  depoGtedj  or  fo  much 
thereof  as  (hall  be  adjudged  on  the  appeal,  and  the  party 
originally  profecuting  fliail  pay  double  cods ;  but  if  the  judg- 
ment be  affirmed,  the  party  appealbg  (hall  pay  the  like  cofts 
(0  the  commi(&oners  K 

And  all  difierences  and  appeals  about  the  excife,  (hall  be 
leard  in  the  proper  county,  and  not  elfewhere  ^, 

Upon  appeals  to  the  quarter  feflions,  in  cafes  relating  to 

•  the  ii«xt  quirt^r  fef^ion  for  the  *  %$  Gee.  ill,  c.  it»  f  S7«    All 

vocy  or  place  where  the  penahf  is  penalties  and  fiirisitnrct  impoled'  hf 

curred,  ixrhofe  judgment  (hall  be  this  aft,  fliall  be  foed  for  bcfott  zmf 

lal ;  and  the  commiffiotifrt  for  ex-  two  Juftkeft  within  the  coaoty  where 

i(    turc)  commtflKiner^  «f  appeals,  the^iCeaoe  fliail  be  coiBimtted,whofe 

I    aU  jofttces  of  peace  refpedlively,  femeace  (bali  be  fubje^  to  review 

;,  ttpon  coftipUint,  or  information  only  by  the  juftices  in  their  quarter 

on  oath,  of  atiy  erffcfice  againfi:  this  feflions,  or  bcfinre  the  barons  uf  €X«- 

b     to  iiimmon  the  pvty  accufed ;  chequer ;  and  fhall  be  fued  for  by 

d  tsfwm  his  appearance  or  contempt,  any  ofHcer  of  eicife,  or  any  member 

ttftKeed  to  the  ekamination  of  the  of  the  kirk  fcflioci  ia  the  pariih  wh«re- 

itter;  and  tipon  proof,  cither  by  in  the  cifeader  live^  or  by  any  lic^nf* 

nfcffion  ofthe  party  fnmmoned,  or  ed  diftiiier  within  tlic  cnumy;  and 

che  oath  of  one  witne£i>  to  give  the  one  half  thereof  flxuU  go  to  the 

igtntDt,  and  i/Tue  warrants  under  poor  of  the  pariHi  within  which  the 

eir  hands  for  the  levying  of  fuch  offence  m  commkteJ,  and  thf  other 

tialtiei  upon  the  jroods  of  fuch  per-  to  the  profecutoi-,  of  which  there  fliall 

a,  and  to  caufe  fale  to  be  made  of  be  no  mitigation ;  and  all  fucha^ioas 

ch  floods  if  not  redeemed  within  fhall  l^wcomnicnwed  within  fix  mouths 

urteen  days,  rendering  to  fuch  per-  after  the  offence  comnuacd. 

n  che  overplus;  and  for  want  of  i  15  Car.  U,  c.  11. 

flrefs,  to  imprifbn  the  party  offend-  fc  Ibid.  §  sx. 
g  till  fatisfaAion  he  ma.-'.c. 
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f  ^  the  dodes  on-mak  and  hides,  the  iuftices  are  £re£Mtoie- 
hear  the  troth  and  merits  of  the  fads  in  qoeftion,  and  to  n* 
examine  the  witnefles,  and  thereupon  finally  detenmne*,  aid 
if  any  defe£l  of  form  (hall  be  found  in  the  procee£iigibe 
fore  the  particular  juftices,  fuch  defe£l  is  to  be  re£liEed  \i\ 
the  quarter  feffions  ^ 

There  is  this  difierence  between  a  certiorari  (and  rf 
courfe  adyocationy  fufpenfion,  and  redudion)  and  an  apped; 
the  latter  does  not  lie  onleft  exprefsly  given^  becaofe  it  b 
not  a  common  law  right ;  the  former  muft  be  taken  twtf 
by  ezpreft  words,  becanfe  it  is  a  common  bw  right.  Is 
every  cafe,  therefore,  the  judgment  of  die  juftioes  sod  tf 
the  fefiions  are  reviewable  by  advocation,  fufpenfioDi  rtdac« 
tioD,  unlefs  the  contrary  be  exprefsly  declared. 

But,  in  excife  queftions,  the  general  rule  is,  that  the 
judgments  of  the  juftices  are  not  reviewable*  if  the  pro* 
ceedings  have  been  regular,  and  condu£led  in  manner  re- 
quired by  law ;  the  ftatutes  which  gave  them  that  yxaik^ 
tion  declaring  it  to  be  final  "^« 

*  ^  Geo.  I,  c  ax,  {  K).  of ,  and  af  the   ikU  decret,  f« 

^  25th  Jan.  X  710,  Mr.  John  Puter-  bcooght  spoil  fmUkki  ind  iufctml 

loo,  coUedor  of  ezcUe,  within  the  ties,  the  conn  of  lleffioa  «  mnftdiriil 

Aire  of  Perth,  agiinft  fir  Jtmet  Ram-  that  the  fencencetofjufttceiof  fOCi 

fry  of  Banff,  and  others^  Forheti    A  in  aiatien  of  tidfc  are  by  (bMi 

fcood  was  granted  for  70L  fterling,  final,  and  not  fiib}ed  to  the  refiiv 

contained  in  two  decreets  obtained  of  anjr  other  indicstme,  iaSitd  (• 

hj  the  coUcdor  of  eicife  before  tha  judge  whether  the  decrectavve^ 

joftices,  for  rcfufing  accefs  to  a  guager  mal  or  not ;  hot  feond  die  hum  i^ 

to  iearch  hit  cellar  and  fiotehonle;  derly  proceeded,  accept  u talk f^ 

fod  a  fufpcnfiofl  and  rcdidHon  thoc*  nalty,  which  they  fnfpqidcd 
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No.  I. 


Nomination  of  Clerk ^  Fifcal^  and  ConJlabU^. 

''  TN  a  juftice  of  peace  court  for  the  diftri£);  of 

J[     lying  within  the  county  of  held  at  upon 

the        day  of  years.    Prefent,  A.  B.  and  C.  D. 

The  court  npminate  and  appoint  D^  £.  to  be  clerk"  (ot 

fifcaly  as  the  cafe  may  be)  '*  to  the  meeting  of  juftices  tor 

the  (aid  diftrift,  who  accordingly  accepted  of  the  faid  office, 

Uid  gave  his  oath  defideli  admintftratione. 

A.  B.  J.  P, 

C.  D.  J.  P. 

D.  E.  Clerk,  or  Fifcal. 


» 


No-  n. 

Hitto  by  an  original  or  adjourned  Meeting  of  the  Quarter 

Sejftons^ 

At  the  day  of  in  an  adjourned  meet* 

ing  of  the  quarter  feffion  for  the  county  of 
Prefent,  (here  infcrt  the  juftices) 


^  The  croun  appoints  the  princi-    juftices  appoint  their  own  clerk  fpf 
a1  clerk,  who  appoints  the  diftri^    the  time.    See  Vol.  i,  p.  41. 
Icrks,  and  failing  his  doing  fo,  ths 

a 
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Tlic  court  nominate  and  appoint  to  be  conftablc 

(or  conftablcs)  in  the  faid  county,  who  haying  accordingly 
accepted,  were  duly  qualified  in  terms  of  law." 


No.  III. 

^  Oath  whishjhould  regularly  be  admintftered  to  Confiahks. 

<<  I  DO  fwear,  that  I  Ihall  faithfully  and  truly  difchaige 
the  office  of  conftabulary  within  the  parifii  of 
enduring  the  time  appointed  to  me;  and  (hall  not  for  favour 
or  refpeft,  or  fear  of  any  man,  forbear  to  do  what  bccomcth 
me  in  the  faid  office ;  and  above  all  things,  I  (hall  regard 
the  keeping  and  preferring  of  the  king's  majeftj's  peace, 
and  (hall  at  every  quarter  feffion  and  meeting  of  juftices, 
give  true  and  due  information  of  any  breach  which  hath 
been  made  of  his  majefty's  peace,  within  the  bounds  of  mj 
commandment,  and  (hall  noway  hide,  cover,  nor  conceal 
the  fame,  nor  any  of  the  proofs  and  evidences  which  I  can 
give  for  the  clearing  and  proving  thereof.*^    So  help  me  Goix 


No.  rv^ 

Intimation  to  the  Perfons  named  to  attend  the  Court. 

**  And  in  order  that  the  faid  conftables  may  Cgnify  their 
acceptance,  and  qualify  in  terms  of  law,  ordain  the  faid  per- 
fons to  attend  the  next  meeting  of  quarter  feffion  at  this 
place,  the  day  of  to  which  day  the  quarter  fcf- 

fioii  is  hereby  adjourned,  and  grant  warrant'*  [to  any  perfon 
to  be  named,  who  may  be  of  the  conftables  already  qualu 
fied]  **  to  intimate  the  fame  to  them,  and  require  their  at- 
tendance accordingly,  as  they  (hall  be  anfwcrable.** 


m 
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No.V. 
A  Citation  thereon. 


**  In  virtue  of  a  warrant  of  the  adjourned  meeting  of  the 
larter  fcffion  of  the  county  of  held  at  the 

y  of  yearsj  I  conftable,  intimate  to  you^  that 

»u  are  named  one  of  the  conftables  for  the  parifh  of 
;d  warn  and  charge  you  to  atttnd  an  adjourned  meeting 
the  quarter  feflion  at  upon  the  day  of 

xt,  in  order  you  may  fignify  your  acceptance  of  faid  office^ 
d  qualify  accordingly.     This  I  do  upon  this  day  of 

years,  with  certification. 

(Signed)  Canftable »." 


No.  VI. 

rtifieation  to  the  garter  SeJ/iotts^  of  the  Non  attendance 

of  the  Perfons  named. 

^*  The  court  certifies,  that  A.  B.  and  C.  D.  were  rcgu- 
ly  appointed  conftables,  and  cited  by  an  officer  of  court 
attend  here  this  day  in  order  to  qualify  themfelves ;  not- 
ithftanding  whereof,  they  have  failed  to  attend,  and  there- 
re  this  court  refers  the  matter  to  the  general  quarter  fef- 
»n  of  the  county,  that  the  faid  perfons  may  be  proceeded 
;ainft  in  terms  of  law." 


No.  VII. 
Fbrm  of  Procedure  in  the  ordinary  Juftice  of  Peace  Courts  ^. 

Complaint* 

"  Complains  A.  B.  againft  C.  D.  for  beating  and  bruif- 
J  him,"  (or  as  the  cafe  may  be),  "  upon  the  day  of 

A  conflable  finds  caution  for  hit        k  The  forms  relating  to  cocrrts  held 
*^  behaviour.  under  the  (inal)  debt  a^  are  given  be- 

low. 


a   2 
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or  upon  one  or  other  of  the  days  of  that  month,  2nd 
prays  redrefs  from  the  juftices  of  peace  of  the  diftrid  i 

to  be  held  at  the  day  of  for  the 

fum  of  in  name  of  damages,  to  be  payable  to  me  the 

faid  A*  B*  and  to  be  imprifoned  till  payment  thereof,  and  of 
the  fum  of  in  name  of  expences. 

A.B." 

The  fifcal's  concurrence,  however,  is  always  adhibited,  the 
complaint  being  in  name  of  the  private  party,  with  concur. 
rence  of  A.  B.  procurator  fifcal  of  court  for  the  public  b- 
tereft  9  and  the  conclufion  for  payment  of  a  fine^  befides  da. 
mages ;  or  feparately,  as  under : 


No.  vni. 

Ditto f  at  the  Inftance  of  the  Procurator  Ftfcal. 

<<  Complains  A.  B.  procurator  fifcal  of  the  jufticeof 
peace  court  for  the  diilri£t  of  for  the  public  intere&t 

againft  C.  D.  for  beating  and  bruifing  E.  F.  &c."  (as  in  the 
cafe  above),  and  it  fhould  conclude  ^<  for  a  fine  of  the  fum 
of  to  be  infliiiied  on  the  faid  C.  D.  to  be  payable  to 

me  for  the  pubiic  intereft,  and  to  be  imprifoned  till  payment 
thereof,  and  of  the  fum  of  of  expences  \  and  to  be 

further  punifh  d,  in  terror  to  others  frofai  committing  die 
like  in  time  coming." 


No.  IX. 

Claim. 

<^  Claims  A*  againft  B.  the  fum  of  being  wages 

due  to  the  claimant  from  the  term  of  to  the  term 

of  both  laft  paft,  and  craves  decreet  of  the  juftices 

of  peace  for  the  diftridt  of  at  a  meeting  to  be  held  bf 

them  at  tlie  day  of  next  to  come,  with 

the  fum  of  in  name  of  expences.'* 


OF  STYLES. 


No-X. 

Short  Copy  of  Citation, 

I  A.  B,  conftablcj  warn  and  charee  you  to  ap. 

3efore  a  meeting  of  the  juftices  of  peace  for  the  diftridt 

to  be  held  at  upon  the  day  of 

ro  come,  to  anfwer  in  the  complaint,  or  claim,**  (as  the 
nay  be),  "  at  the  inftance  of  C,  D.  againft  yoa.  This 
ipon  the  day  of 

A.  B.  Conftablc.'* 


No.  XI. 
ort  Copy  of  Citation  to  be  given  to  each  of  the  Witneffes. 

[  A.  B.  conftable,  warn  and  charge  you  to  ap- 

Defore  a  juilice  of  peace  court,  to  be  holden  at 

day  of  next  to  come,  to  bear  leal  and  footh- 

irltnefling,  in  fo  far  as  you  know,  or  fhall  be  afked  at 
anent  the  complaint,  or  claim"  (as  the  cafe  may  be) 
the  inftance  of  A.  B.  againft  C.  D."  And  in  cafe  he 
have  any  writings  in  his  cuftody  to  be  called  for,  the 
Dn  Ihould  fpecify  the  fame  as  follows :  **  Bringing  with 
and  producing  before  the  forefaid  court,  all  writings  in 
cuftody  relative  to  the  faid  claim,  or  complaint ;  with 
ication.     This  I  do  this  day  of  years." 

No.  XII.       . 
cution  to  he  returnedyfubjoined  to  the  Complaint  or  Claim* 

I  A.  B.  conftable,  upon  the  day  of  years, 

ed  and  charged  the  above  defender,  pcr- 

ly  apprehended,  (or  by  leaving  a  fliort  copy  of  citation 
his  wife  or  fervant,  within  his  dwelling-houfe,  in  or- 
:o  be  given  him,  becaufe  I  could  not  apprehend  him 
nally ;  or  by  leaving  the  fame  in  the  lock-hole  of  the 
patent  ^otr  of  his  dwelling-houle,  after  my  giving 

as 


»l 
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fix  feveral  audible  knocks  thereat,  as  ufe  is,  becaufe  I  could 
neither  get  accefs  to  the  houfe,  nor  find  Umfelf  perfonally 
apprehended,  as  the  cafe  may  be),  to  appear  before  a  juftice 
of  peace  iineeting,  to  be  holden  at  the  day  of 

next  to  come,  to  anfwer  in  the  above  claim,  or 
complaint,"  (as  the  cafe  may  be),  "  with  certification. 

(Signed)  Conaable. 

If  witnefles  are  cited,  the  execution  will  bear,  "  And  I 
alfo  upon  the  day  of  lawfully  warned  and 

charged  to  appear  before  the  faid  meeting  of  jof- 

tices,  day  and  place  forefaid,  in  order  to  bear  leal  and  footh- 
fad  witneffing  in  the  above  complaint,  or  claimf  and  that  by 
delivering  each  of  them  a  (hort  copy  of  citation  to  that  ef- 
feft,  perfonally  apprehended,''  (or  as  the  cafe  may  be). 

When  any  party  choofes  to  prefent  a  petition  to  the  jut 
tices,  it  may  be  done  in  the  following  terms : 


No.  xiir. 

Form  of  a  Peiiiion  under  the  ^H  162 1,  relating  to  ServanU 

refufing  to  engage* 

**  Unto  the  Honourable  the  Juftices  of  Peace  of  the 
County  of  or  any  two  or  more  of  their  number, 

The  Petition  of  A.  B. 

Humbly  fheweth. 

That  the  petitioner  who  poffcfles  the  farm  of 
is  not  in  a  condition  to  carry  on  his  labouring,  without  the 
aid  of  fervants,  and  having  made  application  to  fundries  to 
engage  with  him,  and  particularly  to  C.  D.  who  has  at  pre- 
fent no  fettled  mafler  or  employment,  he  refufed  to  engage 
with  the  petitioner,  although  he  offered  him  the  fum  of 
being  the  regulated  wages  allowed  by  the  quarter 
feffion  to  fuch  ^rvants ;  and  therefore  it  becomes  nccefiiry 
for  the  petitioner  to  make  the  following  appUcation  to  joar 
honours : 

**  May  it  therefore  pleaie  your  honours,  to  ordain  tlus 
petitipn  and  your  deliverancei  to  be  f^rved  udod  (he 
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faid  C.  D-  and  to  grant  warrant  to  condables^  to 
bring  him  before  you  for  examination ;  and  upon  the 
h€t%  above  ftated  being  admitted  or  proven,  to  de- 
cern and  ordain  the  fatd  C.  D.  to  fcrve  the  petitioner 
during  the  terms  aforefaid ;  and  failing  thereof,  to 
grant  warrant  to  iroprifon  him  within  the  county  jail, 
uy  and  until  he  finds  fufEcient  caution  a£ted  in  your 
honours  court  books^  that  he  fliall  ferve  the  petitioner 
as  aforefaid.'* 

Or  thus: 

That  C.  D.  having  fcrred  the  petitioner,  in  order  to 
f  on  huibandry  from  the  term  of  Martinmas  laft,  and 
petitioner  having  applied  to  him,  to  renew  his  cngage- 
t  from  the  term  of  Whitfunday  next,  to  the  term  of 
tinmas  following,  the  faid  C.  D.  refufed  to  renew  his 
gement ;  neither,  fo  far  as  the  petitioner  knows,  is  he 
iged  with  any  other  mailer,  to  carry  on  hufbandry,  but 
IS  to  throw  himfelf  idle  during  the  fummer  and  harveft,  in 
r  that  he  may  g£t  employment  in  bye-jobs  in  the  coun- 
or  intends  to  go  out  of  the  country  during  the  feafon, 
n  his  fervice  might  be  of  the  greateft  ufe  in  it.  That 
practices  are  mod  pernicious  to  huibandry,  and  will  in 
put  it  out  of  the  po^^rer  of  tenants  to  carry  on  their 
tiring.  That  by  the  a£l  of  parliament  162 1,  c.  21,  it  is 
ined,  for  the  roafons  therein  mentioned,  that  it  fhall  not 
iwful  for  any  hired  fervant  from  Martinmas  to  Whit- 
ay,  to  leave  his  mafter  at  the  faid  term  of  Whitfunday, 
to  run  loofe  in  that  fervice,  except  he  be  able  to  verify 
le  juftice  of  peace,  or  confttble  of  the  bounds,  that  he  is 
i  unto  another  mafter  from  the  feid  term  of  Whitfunday 
lartinmas  thereafter ;  and  if  it  fe  found  that  he  is  not 
1  to  another  mafter,  then,  and  in  that  cafe,  it  is  declar- 
that  it  fhall  be  lawful  unto  his  prefent  mafter,  to  keep 
detain  him  from  the  faid  term  of  Whitfunday  unto 
tinmas,  for  payment  to  him  of  fuch  wages  as  he  paid  to 
before ;  and  if  he  refufc  to  ferve,  that  the  juilice  of 
c  fhall  have  power  to  compel  him  thereunto:  And  if 
"aid  fervant,  of  the  quality  forefaid,  break  loofc  from  his 
er,  it  fhall  be  lawful  for  his  mailer  to  take  and  appre- 
l  him,  whcrefoevcr  he  findeth  him,  and  prefent  him  unto 
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the  conftable  or  juftice  of  peace,  upon  the  ground  where  k 
(hall  be  found,  who  (hall  have  power  to  compel  the  femot 
to  return  unto  his  former  mafter,  if  it  be  found  that  he  be 
mafterlefs,  and  none  otherwife. 

**  May  It  therefore  pleafe  your  honours,  to  grant  warrant, 
ice.  and  upon  the  fa^s  above  ftated  being  either  ad- 
mitted or  proven,  to  decern.and  ordain  the  faid  CD. 
to  remain  in  the  petitioner's  fervice,  at  the  wages  of 
L.  being  diat  paid  him  for  the  laft  half  year; 

and  failing  of  his  complying,  to  commit  him  to  the 
gaol  of  the  county,  ay  and  until  he  finds  caatiooi 
&c.'f 


No.  XIV. 

Deliverance  thereon. 

Place  2nA  date, — "  The  juftice  havine  confidered  this  peti- 
tion, grants  warrant  to  conftables,  to  bring  the  faid  C.  D. 
complained  upon,  before  me  for  examination."  Or  may 
grant  warrant  **  for  ferving  the  petition  and  deliycrancc 
upon  the  faid  C  D.  complamed  upon,  and  ordain  him  to 
appear  at  the  next  meeting  of  Juftices  *,  and  may  alfo  grant 
warrant  for  citing  witnefTes  on  both  fides  to  be  examined  in 
the  matter." 


No.  XV. 

Form  of  a  Decree  upon  a  Complaint, 

Place  and  date. — "  The  juftices  having  confidered  the 
complaint  by  A.  B.  againft  C.  D.  with  the  execution  there- 
of, and  proof  adduced,  or  admiffion  of  the  defender,  (as  the 
cafe  may  be)^  find  the  complaint  proven,  and  decern  the  de- 
fender to  pay  to  A.  B.  the  private  complainer,  the  fum 

in  name  of  damages,  and  the  fum  of  of  ex- 

pences  of  procefs.     And  decern  and  ordain  him  to  pay  the 
faid  fum  within  eight  days  from  this. date;  and  failing  of  bb 
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oing  fO|  grant  warrant  for  imprifoning  faim  in  the  county 
aol,  ay  and  until  he  makes  payment  of  the  fums  above 
lentioned ;  and  grant  warrant  for  inftant  execution  by  ar- 
sftmenty  and  for  poinding,  upon  a  charge  of  fifteen  days, 
fter  the  fame  is  duly  expired,  and  decern." 

If  the  aAion  is  at  the  inftance  of  the  procurator  fifcal,  the 
.ccTcet  will  run,  "  Fine  and  amerciate  C.  D.  the  defender, 
n  the  fum  of  payable  to  the  procurator  fifcal  oiF 

curt,  for  the  public  intereft,  and  expences,  &c." 

If  the  juftice^  think  it  neceflary  to  bind  the  defender  to 
;eep  the  peace,  they  (hall  farther  **  decern  and  ordain  him 
within  a  certain  fpace]  to  find  fufScient  caution,  a£ted  in 
he  juftice  of  peace  court-books,  to  keep  the  peace  for  the 
pace  of  under  the  penalty  of  and  grant 

learrant  to  imprifon  him  till  he  find  fuch  caution." 


No.  XVI. 


Decree  upon  a  Claim* 


**  The  juftices  having  confidered  the  claim,  anfwers,  and 
^roof  adduced,  or  admiflion  of  the  defender,  find  the  claim 
inftru£ted,  and  decern  the  defender  to  pay  to  the  claimant, 
the  fum  of  and  in  name  of  expences,  and 

^ant  warrant  for  arreftment  and  poinding,"  as  above  men- 
ioned. 


No.  XVIL 

Appeal. 

"  I  A.  B.  confidering  myfelf  aggrieved  by  a  judgment  pro- 
nounced upon  the  day  of  by  A.  B.  and  C.  D. 
wo  of  his  majcfty's  juftices  of  peace  for  the  county  of 

in  the  aftion  purfued  at  the  inftance  of  F.  G.  [or  as 
he  cafe  may  be]  againft  me,  in  manner  fet  forth  in  the  com- 
plaint or  aftion,  [as  the  cafe  may  be],  whereby  the  faid  juf- 
lices  pronounced  the  foUqwing  fentence,  [here  take  down 
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the  f<fntence]i  do  therefore  appeal  for  redreCs,  to  the  enfoiig 
quarter  feilion  of  the  county,  to  be  held  at  upon 

the  firft  Tuefdaj  of  next  to  come,  and  that  for  the 

reafgns  following  [here  infert  the  reafons  of  appeal].  This 
appeal  I  lodpc  in  open  court,"  (or  in  the  clerk's  hands,  as  the 
cafe  may  be),  "  offering  caution»  and  ferring  the  profecutors 
with  a  duplicate  thereof,  in  terms  of  law." 

If  the  appeal  is  taken  at  pronouncing  the  judgment,  thcic 
is  no  fervice  neceffary.  The  fervice  may  be  done  by  a  coo- 
ftable,  fubjoining  to  the  inftrument  of  appeal  as  follows: 
*'  I  A.  B.  conftable,  fenre  you  C.  D.  with  the  above  inftru« 
ment  and  reafbns  of  appeal.  This  I  do  upon  this 
day  years.** 

Petitions  of  appeal  always  ftate  the  cafe  fully,  as  is  doD( 
in  reclaiming  petitions  to  other  courts. 


No.  xvni. 

^ond  of  Caution. 

**  I  A.  S.  bind  and  oblige'^me,  my  heirs,  executors,  and 
fucceffors,  as  cautioner  and  furety,  a£ted  in  the  juflice  of 
peace  court-books  of  for  H.  I.  that  he  (hall  anfwcr, 

and  abide  by  the  judgment  to  be  pronounced  by  the  cnfuing 
quarter  feffion,  to  be  held  at  the  firft  Tucfday  of 

next  to  come,  upon  hearing  the  appeal  taken  by 
him  againft  a  fentence  pronounced  by  A.  B.  and  C.  D.  two 
of  his*maje(ly*s  judices  of  peace  for  the  faid  county,  upon 
the         day  of  lad  pafl,  in  the  a£lion  purfued  at  the 

inftance  of  F.  G.  againft  him ;  and  alfo  that  the  (aid  H.  I 
ihaU  make  payment  to  the  faid  F.  G.  of  whatever  expences 
the  faid  quarter  fedion  (hall  modify  in  cafe  of  wrongous  ap- 
pellation 'j  and  the  faid  H.  I.  binds  and  obliges  him,  his  heirs 
and  fucce(rors,  for  his  cautioner's  relief  in  the  premifes.  And 
we  confent  to  the  regiftration  hereof  in  the  faid  juflice  of 
peace  court-books,  or  others  competent,  that  letters  of  horn- 
ing, and  all  other  execution  neceffary,  may  pafs  hereon  in 
form  as  effeirs ;  and  for  that  cffcSt,  we  conftitute 
our '  procurators^  &c. '  In  witnefs  whereof,  thefc  prefeott 
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'written  upon  this  and  the  preceding  page  by  L.  M.)  are 
fubfcribed  by  us  at  the        day  of  before 

ihcfe  witncfles." 


No.  XIX. 

Copy  of  Arrejiment. 

*'  In  virtue  of  a  decreet  pronounced  by  his  majcfty's  juf- 
tices  of  peace  for  the  county  of  upon  the        day 

of  containing  warrant  of  arreftment^  I  A.  B.  con-^ 

ftable,  fence  and  arreft  in  the  hands  of  you  the  fum 

of  addebted  and  owing  by  you  to  the  faid  ^ 

and  I,  in  like  manner,  arreft  all  goods  and  eflFe£ls  whatfoerer, 
in  your  cuftody,  pertaining  to  the  faid  to  remain 

under  fure  fence  and  arreftment,  till  caution  is  found  for  the 
fums  decerned  for  by  faid  decreet.    This  I  do,  upon  this 
day  of  •  (Signed)  conftable.'* 


No.  XX. 


Charge. 


«  In  virtue  of  a  decreet  and  fentcnce  pronounced  by  the 
jttflices  of  peace,  for  the  county  of  ,  dated  the 

day  of  in  the  complaint  or  claim  (as  the  cafe  may 

be)  at  the  inftance  of  A.  B.  purfuer,  againft  C.  D.  defender, 
I  conftable,  command  and  charge  you,  tlie  faid  C 

p.  to  make  payment  to  the  faid  A.  B.  purfuer,  of  the  fums 
following,  [here  mention  the  fums  decerned  for],  and  that 
within  fifteen  days  next  after  this  my  charge,  in  terms  of  the 
faid  decreet  in  all  points,  with  certification.  This  I  do,  this 
^ay  of  years.  A.  B.  conftable.'' 
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No.  XXI. 


iii^ 


it 
Form  of  an  Execution  to  be  returned  on  the  back  ef  thejai    lit 

Decree*  lis 


<<  Upon  the        day  of  I  tonftabk,  k 

virtue  of  the  within  decree,  commanded  and  charged  At 
defender  within  mentioned,  to  make  payment  to  the  pvIlMr 
of  the  fums  of  money  within  exprefled,  and  that  withmdc 
fpace,  and  ander  the  pain  therein  mentioned.  This  I  Ug 
by  giving  a  ihort  copy  of  charge,  figned  by  me,  to  the  W 
A.  B.  defender,  perfonally  apprehended,  (or  as  die  cafe  wj 
be),  which  copy  of  charge  did  bear  the  date  hereof,  and  a 
faid  decreet  in  all  points.  A.  B.  ooofebk." 


No.  XXII. 


Oatb  to  Birlymen. 


**  You  fwcar  that  you  will  execute  the  bufinefs  of  apprifcrs, 
now  committed  to  you,  according  to  the  beft  of  your  (kill  and 
ability." 


'.» 


No.  XXIII. 


Return  of  an  Execution. 


•*  Upon  the         day  of  years,  I  confta- 

ble,  by  virtue  of  a  decreet  and  warrant  of  poinding,  at  Ac 
inftance  of  A.  againft  B.  dated  the         day  of  laft 

pad,  proceeded  to  the  dwelling  houfe  of  the  faid  B.  and  to 
his  pofleffion  of  in  the  faid  county,  and  aftcrwanls 

to  the  market  town,  or  borough  of  regality  of  and 

after  reading  of  the  faid  decreet,  execution  of  charge,  and 
making  public  proclamation  by  three  feveral  oyefles,  I  appre- 
hended the  goods  and  gear  after  mentioned,  pertaining  to  tfcc 
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id  B.  (here  take  in  the  goods  poinded)  and  I  adduced 

and  to  be  apprifers^  to  whom  I  adminiftered 

e  oath  of  fidelity ;  and  they  having  fworn  the  faid  oath, 
id  taken  infpe£lion  of  the  goods  and  famples,  valued  the 
me  at  the  prices  after  mentioned,  (here  mention  the  prices); 
id  I  made  three  feveral  times  offer  back  of  the  faid  goods 
the  faid  B.  or  to  any  perfon  in  his  name,  who  would  com-- 
rar  and  make  payment  to  the  faid  A.  of  the  particular  fums 
r  which  the  fame  were  comprifed;  and  in  regard  none 
»mpeared  for  that  efit:£t>  or  to  pretend  right  to  the  faid 
x>dsy  I,  by  virtue  of  the  faid  warrant  of  poinding,  adjudg- 
I,  decerned  and  declared  the  fame  to  belong  to  the  faid  B. 
id  delivered  the  fame  to  him  in  manner  following,  viz. 
le  faid  horfes  or  cows  by  the  ear,  and  the  faid  moveables, 
f  delivering  each  of  every  kind  as  a  fymbol  for  the  whole, 
i  ufe  is,  and  that  in  payment  and  fatisfa^ion  (or  in  part 
lyment,  as  the  cafe  may  be)  of  the  debt  contained  in  the 
arrant  of  poinding,  with  my  fee  correfponding  thereto, 
hich  in  refpe£b  the  faid  A.  has  made  fatisfa&ion  to  me  for 
le  fame,  I  hereby  aflign  and  difpone  to  him  for  ever ;  and  I 
ft  upon  the  ground,  where  the  faid  goods  were  poinded,  an 
ca£t  note  and  lifl  of  the  fame,  and  prices  thereof.  This  I 
d,  conform  to  the  faid  warrant  of  poinding  in  all  points, 
:fore  thefe  witneffes  ." 

In  cafe  the  conftable  cannot  complete  the  poinding,  by 
lafon  of  (hut  doors,  he  is  to  return  an  execution,  beginning 
I  in  the  laft-mentioned,  and  then  proceeds  thus :  ^^  And 
iving  gone  to  the  ofEce  and  dwelling  houfes  of  the  faid  de- 
nder,  in  order  to  poind  in  terms  of  the  faid  decreet,  I  was 
revented  from  proceeding,  by  reafon  of  lockfait  doors.  This 
certify,  in  prcfence  of  and  witneffes." — 

nd  the  fame  is  to  be  (igned  by  the  conffable  and  witneffes. 

Hereupon,  the  poinder  may  apply  to  the  court  of  juf* 
ticcs  by  petition,  in  the  following  terms : 


I 
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No.  XXIV. 

petition  in  cafe  of  Locl-foft  D^rs. 

"  Unto  the  Honourable!  &c. 

«  The  Petition  of  &c. 

"  Humbly  (heweth, 

••  That  the  petitioner  having,  upon  the         day  of 
laft,  obtained  before  your  honours  decreet  and  fentenceat 
the  petitioner's  inftance,  againft  A.  B.  finding  him  liable  m 
the  fum  of  as  damages  and  expcnces,  or  decemmg 

and  ordaining  him  to  pay  the  fum  of  as  damages 

and  expences  (as  the  cafe  may  be)  and  containing  warrant  of 
poinding,  upon  a  charge  of  fifteen  days,  as  therein  menboo- 
ed :  and  having  accordingly  charged  the  faid  A.  B.  to  make 
payment  in  terms  of  faid  decreet,  and  the  faid  A.  B.  having 
failed  to  do  fo,  after  the  time  limited  in  the  faid  charge  was 
clapfcd,  the  petitioner  employed  conilable,  to  poind 

the  efFc£ls  of  the  faid  A.  B.  in  terms  of  the  decreet  and 
charge  given,  but  was  prevented  from  executing  the  (aid 
poinding,  by  reafon  of  (licked  and  lockfad  doors,  as  appean 
from  the  execution  under  the  hands  of  the  faid  conftaUe 
and  witneflTcs  therein  infert,  herewith  produced,  which  rcndcn 
the  prcfent  application  neceflary. 

«<  May  it  therefore  pleafc  your  honours,  to  grant  warrant 
to  your  conftables,  to  break  open  the  faid  doors,  and 
ufe  the  king's  keys  thereto,  in  order  to  enable  the  pe- 
titioner to  complete  the  faid  poinding/' 


No.  XXV. 

^Dtliveiafuc. 

Place  and  date, — "  The  juft ices  having  confidered  the  fore- 
going petition  and  execution  therewith  produced,  grant  war- 
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"ant  to  conftables,  to  break  open  the  doors  of  the  dwelling 
uid  office  houfes  belonging  to  the  faid  fo  as  the 

poinding  may  be  proceeding  ini  in  terms  of  law." 


No.  XXVI. 

Execution  in  cafe  ^f  deforcing. 

**  Upon  the  day  of  years,  I 

cmftable,  in  virtue  of  a  decreet  and  fentence  pronounced 
by  the  judice  of  peace  for  the  county  of  /'  [here 

mention  the  date  of  the  decreet,  parties  concerned,  and  fums 
decerned  for],  '*  proceeded  with  two  apprifers  and  two  wit- 
neflcs  after  mentioned,  to  poind  the  effe£ts  of  the  faid 

defender,  and  having  the  faid  warrant  in  my  hands^ 
and  after  open  proclamation  and  public  reading,"  [here  nar- 
rate the  fteps  of  procedure,  and  the  manner  of  the  deforce- 
ment, then  add]  "  and  thereupon  the  faid  purfuer,  or  A,  B. 
as  attorney  for  him  (as  the  cale  may  be)  protefted,  that  the 
f^d  was  guilty  of  deforcement,  and  fliould  be  liable 

to  him,  not  only  for  payment  of  faid  Aims,  but  alfo  for  all 
damages  and  expences,  and  fhould  be  further  liable  in  the 
pains  of  law.  Thefe  things  were  fo  done  betwixt  the  hours 
of  and  of  the  day,  montli,  and  year  aforefaid,  in 

prefence  of  and  witnefles  fpecially  called 

and  required  to  the  premifes." 


No.  xxvir. 

Execution^  if  the  Goods  are  claimed  by  a  third  Party. 

"  But  was  prevented  from  completing  the  poinding,  by 
the  appearance  of  who  claimed  (here  narrate  the 

goods  claimed),  and  who  made  oath  before  me,  that  the 
fame  were  his  property :  In  witnefs  whereof,  I  and  tlic  wit- 
nefles have  fubfcribed  thefe  prcfcnte." 
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No.  XXVIIL 

Warrant  for  Dl/hrefs. 

^*  The  judices  having  confidered  the  complaint,  && 
Find  the  complaint  proven  {in  whole  or  in  part,  as  the  ale 
may  be),  Therefore  fine  and  amerciate  the  defender  in 
the  fum  of  L.  fterling,  and  grant  warrant  to  the  oqof 

ftnbles  of  court,  and  other  executors  of  the  law,  to  lev?  fom 
the  faid  C.  the  faid  futn  of  fterling,  and  that  by  St 

trefs  and  fale  of  his  readieft  goods  and  gear,  (rendermg  U) 
him  the  overplus,  if  any  be),  and  to  be  applied  as  diicoed 
by  the  a£ls  of  parliament  libelled  on ;  aiid  for  that  end»  to 
make  houfes,  locks,  and  gates  open  and  patent,  and  to  ofc 
his  majefty's  keys  for  that  effect," 


No.  XXIX. 

£xfcutioft* 

**  Upon  the  day  of  years,  I  A.  B.  con- 

(table,  by  virtue  of  the  juflices  of  the  peace  of  the  county  oi 
their  warrant  to  levy  by  diftrefs  and  fale,  dated  die 
day  of  proceeding  upon  a  complaint  at  di6 

in  (lance  of  C.  procurator  fifcal  of  court  for  the  public  inter- 
e(l,  againd  D.  rcfiding  in  pafTed  with  the  witncflei 

after  named,  to  the  dwelling-place  of  the  faid  D.  and  did 
afk  and  demand  of  him  payment  of  the  fum  of  U 

penalty  forfeited  by  him,  as  contained  in  faid  warrant; 
which  demand  he  refufed  to  comply  with  ;  therefore  I,  by 
virtue  of  faid  warrant,  did  then,  and  there,  after  my  crying 
three  feveral  oyefTes,  making  open  proclamation  and  public 
reading  thereof,  in  his  majelly's  name  and  authority,  and  in 
^ame  and  authority  of  faid  jullices,  poinded  by  diftrefs  (here 
infert  the  goods)  belonging  to  the  faid  D.  in  payment,  (or 
pro  tarttOf  as  the  cafe  m:*y  be)  of  the  fums  contained  in  &id 
warrant.    Thereafter  I  made  three  feveral  offers  back  of  the 


or  STYLKS.  xm 

d  goods  to  the  faid  D.  or  to  any  other  perfon  or  perfona 
[lo  fhould  compear  in  his  name,  or  for  his  behoof,  and  pay 
e  faid  penalty,  and  that  they  (hould  have  the  faid  goods 
turned ;  but  none  compearing  for  that  cfftGt,  I  carried  off 
e  fame,  to  be  difpofed  in  terms  of  faid  warrant ;  and  this 
lid  after  the  form  and  tenor  of  faid  warrant  in  all  points^ 
d  I  deliferied  to  the  faid  D.''  (or  his  fervant,  witnin  his 
reiling*houfe,  as  the  cafe  may  be)  *<  «  jufl  note  figned  by 
if  of  what  I  had  fo  done,  and  which  note  did  mention^ 
itjf  he  did  not  immediately  relieve  the  (aid  goods,  by  pay* 
mt  of  faid  penalty,  the  fame  would  be  rouped  and  fold  for 
j^meat  thereof;  and  which  note  contained  the  date  hereof 
d  the  date  of  faid  warrant,  and  the  witneiles  names  who 
wc  prefent  thereat,''  viz.  ^here  mention  the  witnefles  names 
d  defigoatioos,  who  and  the  conftable  are  to  (ign  the 

BC). 

The  faid  Note  (bould  be  in  the  following  terms: 

^  Note  of  goods,  the  property  of  D.  levied  by  diftrefs 
me  A«  B.  conftable,  in  pretence  of  G.  F.  and  I.  K.  wit- 
fies,  upon  the  day  of  years,  io  vinue  of  a 

irrant  of  the  juftices  of  peace  for  the  county  of 
ted  the  day  of  years,  proceeding  upon  the 

tnplaint  of  A.  C.  procurator  of  court,  for  the  public  inter- 
,  againft  the  faid  C.  viz."  (here  infert  the  goods)  *•  which 
ods,  if  not  immediately  relieved  by  the  faid  A.  by  pay- 
•nt  of  the  fum  of  penalty  contained  in  taid  war- 

nt,  will  be  rouped  and  fold  for  pavment  thereof,  in  terms 
faid  warrant,  and  the  overplus,  if  any  be,  returned  to  the 
A  D*  which  note  I  now  deliver  to  the  faid  D.  his  fervant, 
Am  bis  dwelliog-boufe,  or  leave  upon  the  lands,'*  (as  the 
fe  may  be).    **  This  I  do  in  prefence  of  faid  witnefles, 

A.  B.  Conftable." 
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No.  XXX, 
Form  of  a  Petition  fir  Lanuburrows. 

<<  That  the  petitioner  has  juft  cauGc  to  dread  harm  to 
himfelf,  family,  and  e£Fed^s,  from  ,  he  hafiog 

threatened  to  maltreat  the  petitioner,**  (or  as  the  cafe  msy 
be),  *<  as  to  which  the  petitioner  is  ready  to  nuke  oidu 


a 


May  it  therefore  pleafe  your  honoors,  to  tdce  die  pe&- 
tioner^s  oath  on  the  fafls  above  ftated,  and  thereafter 
to  grant  warrant  to  your  conftables,  to  featrch  fai 
feize,  and  apprehend,  the  perfon  of  the  laid 
complained  upon,  and  (o  commit  him  prifbnerliMliii 
the  tolbooth  of  therein  to  temain,  ay  and 

until  he  finds  fufficient  caution  ia  lawbutibM  iffed 
in  the  juftice  of  peace  court-books,  that  he  IhaH  Utfm- 
lefs  and  (kaithiefs  keep  the  petitbner,  Us  fndl^'itd 
effedls,  in  time  coming,  under  foch  penadtyn  pa 
honours  (hall  be  pleafed  to  modify. 

According  to  juftice/*  &c. 


No.  XXXI. 

Oath. 

Place  and  Date. — <<  Compeared  the  pctitioDcr;  wiiofe- 
ing  folemnly  fwom,  depones^  that  be  dreads  bodiiylBiiD, 
injury,  and  opprdfion,  from  the  within-defigned 
And  this  is  truth,  as  he  (hall  anfwer  to  God*'* 
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No-XXXU. 

Interlocutor. 

[Ejuftice  having  confidered  the  petition,  sknd  above, 
ants  warrant  to  the  conftabks  of  court,  to  intimate 
petition,  deliverance  thereon,  oath  above  emitted, 
interlocutor,  to  the  faid  complained  upon  i 

lins  him,  within  48  hours  after  intimation,  to  find 
t  caution  aded  in  the  juftice  of  peace  court-books  of 
that  he  (hail  keep  the  above  petitioner,  his 

tms,  and  haill  dependents,  harmlefs  and  (kaithlefs  in 
dies,  lands,  and  goods,  in  all  time  coming,  under  the 
of  fterling  \  and  failing  of  his  doing  fo,  and 

!  being  certified  by  the  clerk  of  court,  grants  warrant 
ibles  to  feek,  fearch  for,  feize  and  apprehend,  the 
tf  the  within-defigned  ,  and  commit  him 

to  the  tolbooth  of  ^  therein  to  remain,  ay 

il  he  finds  fuch  caution ;  requiring  the  magiftrates 
and  keepers  of  their  jaiiy  to  receive,  detain,  and  li« 
im  accordingly.'' 


No.  xxxni. 

Bond. 

L.  6.  as  cautioner  and  furetv  aded  in  the  juftice  of 
utt  books  of  the  county  of  ,  for  C.  D. 

d  oblige  myfelf,  my  heirs,  executors,  and  fucceff. 
t  C.  D.  (hall  harmlefs  and  (kaith)e(9  keep  £•  F.  his 
irns,  and  haill  dependents,  in  their  -  bodies,  lands^ 
ds,  and  good  name  and  reputation  in  all  time 
and  that  under  the  penalty  of  fterling,  agree- 

i  fentcnce  of  la wb arrows  pronounced  upon  the 

by  A.  B.  one  of  his  majefty's  juftices  of  peace 
lid  county ;  and  1  confent  to  the  regiftration  hereof 
aid  juftice  of  peace  court  books,  that  all  diligence 
r  may  pa(s  hereon  in  form  as  efieirs  \  and  for  that 
:onftitute  my  procurators,**  &c  &c. 

ba 
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No.  XXXIV. 

CertificaiL 

<<  I  A.  B.  juftice  of  peace  clerk  for  the  diftria  cf 
do  hereby  certify,  that  C.  D.  has  lodged  with  me  a  fuffidot 
bond  of  caution  in  Uwburrows,  in  tem^s  of  di^ Jndgiaett 
pvonounced  by  £.  F.  one  of  his  aaj^y^  juftices  of^peaoetor 
the  county  of  ,  upon  the        day  of  ,  at 

witnefs  my  hand,  at  ^        day  of  " 


No.  XXXV. 

Petition  hy  Procurat^  FiJcaL  '  * 

•  ^^  That  the  petitioner  has  received  information,  and  bs 
reafon  to  belieye,  tlji^t  A.  B.  and  C  D*  bear  fuch  mlice 
and  refeutincnt  tp  ea^b  o^ier^  from  which  ther^  is  e?ery  »- 
pearance  of  their  being  guilty  of  a  brea^d^  of  the  peaces  fi 
ib  far  as"  [here  mention  the  fecial  information  given,  ami 
add]  ^<  which  renders  it  neceuary  for  the  petitioner  to  make 
the  following  application : 

*^  May  it  therefore  plealb  jKWr  honours,  to  grant  wamst 
to  bring  the  faid  A.  B.  and  C  D.  before  yoa  for 
examination ;  and  unlefs  they  declare  upon  ifattrcoD- 
fcience,  that  thev  bear  no  hatred,  ill*willf  or  icfeot- 
ment  agalnil  eaca  otl^er^  to  ojrdain  them  to  find  ac- 
tion in  lawburrows,  in  coxumon  iform," 


No.  XXXVL 
Order  thereon. 


Place  and  Hate. — «  The  juftice  having  rcftmied  confidcr- 
ation  of  the  foregoing  petition  and  defiverance,  and  hanDg 


if  nanrv  of  sty  lis.  isad 

taken  the  examination  of  the  faid  perfons  on  a  paper  apart, 
— in  tebpcGt  they  declined  to  declare  upon  their  confcience, 
in  terms  of  the  prayer  of  the  faid  petition,  grants  warrant  to 
conftables,  with  proper  afliftants,  to  commit  them 
prifoners  within  the  tdbooth  of  ,  therein  to  remain 

till  they  find  fufficient  caution  a^ed  in  the  juftice  of  peace 
court  books,  that  they  will  keep  his  majefty's  peace  fat  the 
feaee  ef  Ycar^,  and  that  under  the  penalty  of 

naUngi  or  otnerwife  emit  fuch  declaratk)n  as  above  alludddl 
tai  reqvirtng  hereby  the  itiagiftntes  ef  j  ot  keepen 

of  their  jail|  to  detain  and  Ul^t€  thete  accordingly/' 


No.  XXXVII. 

Form  of  a  Petition  upon  a  Criminal  Information  given  to  the 

Ptocuratw  Ktfcul* 

^"^i^vt  tbeft  (or  as  the  cafe  may  be)  is  a  crime  of  a 
hstnoiis  oatttre,  aod  (cref ely  puniihable  f  yet  true  it  is»  and 
of  Tcrity,  that  A.  B.  is  guilty,  ador,  art  and  part,  of  the  fore- 
fiud  crime,  in  fo  far  as,  upon  the        day  of  ,  or  upon 

oae  or  other  of  the  days  or  nights  of  that  month,  or  of  the 
Aonth  of-  innmediately  nreceding,  or  6f  iliime- 

cfiaiely  fcfnowing,  the  (aid  A.  k  theftuoufly  (tole  a  co^,  the 
prop^y  of  C.  U.  from  the  bounds  of  ,  which  wsKs 

aflerwsuids  found  in  the  cuftody  of  the  faid  A.  B.  (ot  as  the 
Cafe  tiiay  be) ;  at  leaTt,  time  and  place  forefaid,  the  faid  cOW 
#«8  (toko,  aftd  the  faid  A.  B.  is  guilty,  adot,  art  and  paft, 
Hf  the  forefaid  theft :  Wherefore  the  petitioner  is  bound  iti 
doty  Xa  make  the  following  applicafioA  fo  your  hoAouts : 

^*  May  it  therefore  pleafe  your  honours,  to  grant  warrant 
to  your  confiables,  with  proper  afliftants,  to  feaich 
for,  feize,  and  apprehend  the  perfon  of  the  faid  A, 
B*  wherever  he  can  be  found  within  this  county; 
and  beine  fo  apprehended,  to  commit  him  prifoner 
to  the  tolbooth  of  ,  therein  to  remain  till  he 

is  tried  for  the  crime  above  mentioned,  or  be  other* 
wife  liberated  in  due  courfe  of  law." 
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No.xxxvm. 

Deliverance  tbereofi* 


*<  The  Juftice  hmng  confidered  the  forgoing  petidooi 
before  aniwer^  grants  warrant  to  conftables,  with  proper 
afliftant8>  to  fearch  for,  feize,  and  apprehend  the  perlon  of 
the  (aid  A.  B.  complained  of;  and  to  bring  him  before  nKy 
or  any  other  of  his  majefty's  juftices  <^  peace,  for  e^iminai 
tion,  anent  the  fa^  fts^tea  in  the  petition. 


No.  XXXIX. 
Declaration  taken  dovnu 

<f  At  the        day  of  years,  in  prefcnceof 

one  of  his  majeft/s  juftices  of  the  peace  for  tbe 

county  of 

*<  CoMPBAREp  A.  B.  married  man,  aged  (or  as  the  cafe 
may  be)  who  being  judicially  examined  and  interrogate,  <l6- 
clares  that"  [here  take  down  his  declaration,  anent  the  crime 
charged  againft  him,  and  conclude  with  thefe  words] :  ^  AO 
whioi  he  declares  to  be  truth,  and  that  he  cannot  write,  (as 
the  cafe  may  be).  This  declaration,  confifting  of  this  and 
the  preceding  pages,  |s  freely  and  yoluptarily  emitted  b? 
the  declarant  s  and  the  fame  being  read  over  and  explaiDea 
to  him  in  the  Gaelic  language,*^  (u  he  does  not  underfiand 
Engiiih),  <<  he  adheres  thereto,  in  prefence  of  C  D.  and 
£.  F.  both  indwellers  in 

C.  D.  witnefs. 

£.  F.  witnefs. 

A.  B.  J.  P.^ 


OF  STTLZS.  ZXUl 


No.  XL. 

Prayer  for  Citation  oj  Witnejfes. 

The  petitioner  underftanding  that^  (here  mention  the 
rs  of  the  witnefles)^  <<  will  be  heceflary  witnefies  for  in- 
Hng  the  charge  Hated  in  the  petition ;  therefore  craves 
your  honours  may  grant  warrant  for  citing  the  perfons 
e  mentioned,  in  order  to  be  examined,  as  in  a  precogni- 
^  And  then  the  juftice  may  fubjoin  the  following  de- 
ance: 


No.  XLI. 
DeRverance  thereon* 

The  juftice  having  confidered  the  foregoing  reprefenta- 
I  grants  warrant  for  citing  the  perfons  above  mentioned^ 
rder  to  be  examined,  as  in  a  precognition,  anent  the  crime 
ged  in  the  petition.  At  the        day  of 


No.XLn. 

Short  Copy  of  Citation  given  the  Witnejfes* 


i» 


^  That  they  are  to  appear  in  order  to  be  examined,  as  in 
^cognition,  anent  the  crime  of  theft,  charged  againft  A. 
Dy  the  procurator  fifcal." 


No.  XLni. 

Deliverance. 

^ Place  znd  ^/^.— The  juftices  having  confidered  the  fore* 
ng  petition,  declaration  of  A.  B.  complained  uposi  and 


having  examined  fundry  witnefles,  as  in  a  preoognitioQ,  aaet^ 
the  crime  charged  (or  as  the  cafe  may  be)  grants  wanrant  to 

conftablesi  with  prcmcr  afliftants,  to  fcaich  fori 
feize  and  apprehend  the  perfon  ot  the  faid  A.  B.  wherever 
he  can  be  found  within  this  county }  and  being  fo  appre- 
hended, to  commit  him  prifoner  to  the  tolbooth  of 
therein  to  remain,  till  be  is  tried  for  the  crime  charged  m 
this  pedtion,  or  be  otherwife  liberate  in  doe  ooorfe  of  bw; 
requiring  hereby  the  magiftrates  of  ,  and  htepm  of 

their  tolbooth,  to  fecure  and  detain  him  accordingly ;  for  aB 
which,  this  (hall  be  a  fufficient  warrant.'^ ' 


No.  XUV. 

Form  of  a  Petition  hy  a  F^n  ik  Cujiodj^  or  threatened  to  k 
apprehended^  to  be  liberate  upon  BaU. 

<<  That  the  petitioner  &s  sqmrebended^  (or  threatened  to 
be  apprehended),  in  virtue  ot  a  warrant  grained  by  job 
honours  for  the  Crime  of  theft,  alleged  to  oc  committed  bf 
him,  as  is  more  particular] v  fet  forth  in  the  petition  and  war- 
rant againft  him,  of  which  crime  the  petitidner  is  innoceo^ 
and  is  willing  to  find  caution  to  (land  trial  for  the  (aid  crime, 
at  any  time  within  the  fpace  of  (ix  months,  under  fuch  pe- 
nalty as  your  honours  may  be  plettfed  to  modify. 

"  May  It  therefore  pleafii  your  honours,  to  conGder  the 
premifes,  and  to  find  the  crime  charged  againft  the 
petidone^  bailable ;  and,  upon  his  findlti^  fuifideiit 
caution  and  furety;  afted  in  the  jufKce  bfjpeibe  couft 
books,  for  the  (hire  of  ,  tmder  fudi  vmSii 

as  your  honours  may  be  pleafed  to  modify,  mat  he 
will  (land  trial  for  the  faid  crime,  at  any  time  within 
the  fpace  of  fix  mondiSj  from  the  date  of  die  bafl 
bond,  to  grant  warrant  for  fetting  the  petitioner  at 
liberty." 

(Jpbn  which  the  juftice  limft,  withia  Mi^ry*£iHffl  itfter 
the  peti^ioii  is  pitfented  ta  hinit  grant  a  delitenncey  either 


OF  snuct.  *  zxT 

Eadbig  the  crime*  bailable  or  not,  (onder  the  penalty  of  his 
bciiig  liabk  in  wrongous  imprifonment,  upon  the  ft.  1701); 
prhieh  deliTerance  may  be  dF  the  following  tenor: 


No.  XLV- 
Deliverance  tieregn. 

Place  and  date. — "  Thb  juftioB  having  confidered  the  fore- 
going petition,  finds  the  crime  with  wnich  thg  petitioner  is 
Jiarged  bailable ;  admits  him  to  bail  accordingly ;  and  upon 
Ims  nnding  fufficient  cacition  and  furetjr  zGttd  in  the  juftice 
>f  peace  court  books  for  the  county  or  ,  that  he 

(hall  appeary  and  ftand  trial  for  the  faid  crime,  at  anj  time 
vithin  the  fpace  of  fix  months  from  the  date  of  the  bail 
l)ond»  under  the  penalty  of  hundred  merks  Scot8» 

grants  warrant  to  the  magiftrates  of  ,  and  keepers 

!>f  their  tdbooth,  (or  as  die  cafe  may  be),  to  fet  the  peti- 
tiooer  at  liberty*'* 


No-  XLVL 
Bond. 

<<  I  bind  and  oblige  myfelf,  my  heirs,  executors, 

od  fucceflbrs,  as  cautioner  and  furety  aded  in  the  juftice  of 
eace  court  books  of  the  (hire  of  for  A.  B. :  that  is 

>  Iky,  that  the  faid  A.  B.  ihall  appear  and  ftand  trial  for  the 
nme  of  theft,  with  which  he  at  prefent  ftands  charged,  at 
iy  dme  within  the  fpace  of  fix  months  from  this  date,  un- 
BT  thft  penalty  of  hundred  merks  Scots,  all  in  terms 

F»  and  conform  to  an  interlocutor  pronounced  by  £.  one  of 
16  majefty's  juftices  of  the  peace  for  the  county  of 
pon  tqe  date  hereof,  on  a  petition  prefented  to  him  by  the 
id  A.  B. ;  and  I  the  faid  A.  B.  not  only  bind  and  oblige 
lyfelf  to  the  forefaid  effe£l,  but  alfo  to  relieve  my  cautioner 
t  his  above  engageilient  for  me  in  the  premifcsj  and  both 
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principal  and  cautioner  confent  to  the  regiftration  hereof  in 
the  laid  juliice  of  peace  coun  books,  or  others  competent, 
that  all  execution  needful  may  pafs  hereon  in  form  asefiian*, 
and  thereto,  we  conftitute,"  &c.  &c. 


No.  XLVII. 
Application  for  Letters  of  Intimation. 

•*  That  the  petitioner  is  incarcerated  for  the  crime  of 
theft,  in  virtue  of  a  warrant  granted  hj  your  honours  OD  Ac 
day  of  ,  proceedinc;  upon  the  petition  of 

,  as  appears  by  the  double  fcrved  on  the  petitioner, 
herewith  produced,  of  which  crime  the  petitioner  is  ionb- 
cent ',  but  as,  from  his  poverty,  and  want  of  friends,  he  caiu 
not  find  bail,  the  petitioner  is  under  the  neceffity  of  makiif 
the  following  application  to  your  honours,  in  term^  of  tbe 
ftatute  1701. 

**  May  it  therefore  pleafe  your  honours,  to  grant  wamnt 
for  letters  of  intimation  at  the  petitionei^s  inftaoce 
againft  the  procurator  fifcal,  (or  party  concerned,  as 
the  cafe  may  be),  for  fixing  a  diet  for  the  petitioner'f 
trial  within  fixty  days,  in  terms  of  the  iuA  ad  cf 
parliament  •** 


No.  XLVIir: 
Deliverance. 

''  Hating  confidered  this  petition,  grants  wamnt  for  let- 
ters of  intimation  at  the  petitioner's  indance  againft  the  pro- 
curator fifcal  of  court,  (or  as  the  cafe  may  be),  for  fixing  t 
diet  for  the  petitioner's  trial  within  fixty  days,  in  terms  of, 
and  under  the  certification  contained  in  the  a£l  of  pariia* 
ment.'* 


K*  XLix*  OF  smx^.  zzvii 


No.  XLDL 

A  Copy  (ftht  Lttters  of  IntimatknJoBonvs. 

*'  We,  his  majefty's  juftices  of  peace  for  the  county  of 

9  to  our  conftables,  fpecially  conftitute, 

rating :  whereas,  by  petition  given  in  and  prefented  to  A^ 
one  of  our  number,  by  C.  D.  prifoner  in  the  tolbooth  of 
y  humbly  (hewing,  that  (here  take  in  the  petition 
till  the  prayer  thereof,  and  then  (ay)  and  therefore  craving 
it  mi^ht  pleafe  us  to  grant  warrant  for  letters  of  intimation 
far  cnarging  our  procurator  fifcal,  (or,  as  the  cafe  may  be^ 
die  party  appearing  by  the  warrant  to  be  concerned),  to  fix 
g  diet  for  the  petitioner's  trial,  within  fixty  days  next  after 
the  intimation,  in  the  terms  and  under  the  certifications  c«n- 
fiuned  in  the  faid  a£l,  as  the  faid  petition  bears:  which  peti- 
tion, with  a  double  of  the  warrant  of  commitment,  figned 
by  die  keeper  of  the  prifon,  therewith  produced,  being  read 
and  confidered  by  the  faid  A.  B.  one  of  our  number,  he,  by 
his  deliverance  thereon,  ordained  thefe  our  letters  to  be  di- 
rected thereon,  in  manner  under  written.  Our  will  is  here- 
fore,  and  we  charge  you  ith£ily,  and  command,  that  incon« 
tinent  thefe  our  letters  feen,  ye  pafs,  and  in  his  majelty's 
name  and  authority,  and  ours,  make  due  and  lawful  intima^ 
tion  to  our  procurator  fifcal,  (or  as  the  cafe  may  be),  to  fix 
I  diet  for  the  faid  C.  D.  his  trial,  within  fixty  days  next  af- 
ter the  intimation,  in  the  terms,  and  under  the  certifications 
contained  in  the  ad  of  parliament  above  mentioned.  Accord- 
ing to  juftice;  as  ye  will  anfwer  to  us  thereupon :  To  which 
to  do,  &c.  Given  under  the  hand  of  the  clerk  of  court,  at 
the        day  of  years. 

C  C.  clk.« 
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No.L. 

JFarrant  iy  a  Juftia^  fir  trattfmkiiftg  4  FagrsOi  $0  the  nod 

Di/iria. 

••  At  the        day  of  yean :  Whereas 

A.  B.  conftaUe  for  die  dtftriA. of  ^  of  tKe  Go«iity  o( 

,  having  apprehended  t  perfoo  eslUing  hicofelf  CD. 
a  ragranty  and  having  brought  him  this  day  before  me,  one 
of  his  majefty'ft  juftices  of  peace  for  iald  cxmilty^  ud  m  up- 
on a  declaration  emitted  by  him  befeie  me«  it  appears  dnt 
the  faid  C*  D.  is  a  vagrant^  and  that  his  Imft  fettlemcoC  wai 
in  ,'thefe  are  therefore  graming  wsfiaut  to  < 

conftable^  to  eiibort  the  fatd'iS.  D.  to  the  next  diftlidi  beifig 
that  of  i  and  to  delmr  htm  to  a  oonftafale  ii  (m 

dfftfi£b,  who  khere^  enjoined  tvtfanfmit  hitti^  tfad  deliver 
him  to  a  conftable  of  the  next  adjacent  diftriA  thefletOi  mi 
{(^  forth,  till  he  is  carried  ta  the  bounds  of  tfaia  eounty,  with 
certification."  .  ^ 

In  cafe  of  fu^cious  articles  found  in  the  Ctt(Mf  of  fa* 
grants,  warrant  of  commitmenc.  may  be  giMtcd  agaiaft 
them  in  tlie  folio  wipg  tein^s: 

^*  WABtiEii^i  &c.  and  as  upon  his  ezamia^tkHv.bcfoce  sMf 
there  viras  found  in  his  cuftody  the  following  ar^|cleS|  ({icre 
lake  in  their  names)»  and  as  I  have  reafon  19  bcj^e  that  til 
(aid  articles  were  not  hoacfily  cpase  byr  tfi^ie  ;^f  tberefiat 
granting  warrant,  &c«  therein  to  remainf  till  it  ia  dticofemi 
to  whom  the  faid  articles  belongs  having  herewith  tianfiniu 
ted  the  faid  articles  under  a  fealed  cover,  (or  as  the  cafe  maj 
be),  to  D*  I^  principal  juftice  of  peace  clerk,  who  is  herebf 
required  to  caufe  advertife  thefe  articles  in  the  Edinbuiga 
newfpapers,  and  in  fuch  other  places  as  he  thinks  properi 
and  to  lay  any  difcovery  to  be  made  before  the  juftices  in 
quarter  fefiion,  in  order  that  they  may  further  difpofe  of  the 
faid  C.  D.  vagrant  as  they  think  proper.** 


III.  OF  STYLK.  SXIX 


No.  LI. 
Styles  relative  to  the  Small  Debt  Act. 

I,  LiheL 

^^  Unto  the  honourable  his  Majefty's  Juftices  of  the 
Peace,  of  the  (hire  of  : 

^^  ComplainS) 

*^  That  where  the  perfon  or  perfons  after  named  and  de- 
^edj  juftly  addebtedy  refting  and  owing  the  com* 

iainer    the  fum  or  Aims  of  money  after  mentioned,  ^\%* 

which  refufe  to  pay,  unlefs  compelled.  Thare- 
>ft  the  faid  defender  ought  and  (hould  be  decerned  and 
drained  to  make  payment  to  the  compladner  of  the  foresaid 
JD     with  expences.'' 

2,  Warrani  to  hejigud  by  the  CkrL 

Place  and  date. — "  The  clerk  of  the  peace  for  the  (hire  of 
grants  warrant  to  the  conftables  of  court  for  fum- 
iMiing  the  defender    to  compear  before  the  juftices  of  the 
»ce  lor  the  faid  ihire,  at  upon  the       day  of 

.  the  hour  of  caufe,  to  anfwer  at  the  inftance  of  the  com- 
ainer  ,  and,  along  with  the  citation,  to  deliver  to  the  de- 
nder  a  full  copy  of  the  account  purfued  for,  document  of 
^,  or  ftate  of  the  demand,  with  the  names  of  the  wit- 
i^fles,  or  other  means  of  proof ;  as  alfo,  grants  warrant  for 
tiilg  witnefles  for  either  party  to  compear  at  fame  place 
id  date,  to  give  evidence  in  the  faid  matter." 

• 

3,  OJlctrs  Exicutioru 

•*  Upon  the        day  of  years,  I  confta* 

e,  by  virtue  of  the  fore&id  warrant,  lawfully  fummoned, 
arned,  and  charged  the  before  defigned  to  com- 

;ar  before  his  majefty's  juftices  of  the  peace,  within  the 

upon  the        day  of  in  the  hour  of  caufe^ 

4 


APPE19DIX  n,  M*  IL 

to  anfwer  at  the  inftance  of  the  alfo  before  defigoed   ' 
complainer,  with  certification.     This  I  did^  by  delhemigi 
full  copy  of  the  above  complaint  and  warrant,  with  a  fint 
copy  of  citation  thereto  fubjoinedy  and  to  the  iaid 

defender  as  marked  on  the  margin  oppoCte  to  name  , 
which  is  alfo  fubfcribed  by  me, 

4,  SummwuJUlid  up  by  the  OJuer^  and  Jdivered  ly  bim  to  At 

Defender^  or  at  tu  boufe* 

<<  Unto  the  honourable  his  Majefty's  Juftices  of  tk 
Peace,  of  the  (hire  of  : 

•*  Complains, 

•*  That  where  the  perfon    after  named  and  defined 
juftly  addebted,  reding  and  owing  the  complainer    the  fum 
of  motley  after  mentioned,  viz.  wnich"       rcfife 

to  pay  unlefs  compelled.     Therefore,  the  faid  defender 
ought  and  (hould  be  decerned  and  ordained  to  make  payiieat 
to  the  complainer    of  the  forefaid  fum    with  expoicos." 

5>  Copy  ofCkrk'i  Htmrani  to  Summmu 

Place  and  date. — *'  The  clerk  of  the  peace  for  the^flmstf 
grants  warrant  to  the  conilables  of  court  for  fum- 
monine  the  defender    to  compear  before  the  juflices  of  the 
peace  tor  the  faid  (hire,  at  upon  fhe         day  of 

in  the  hour  of  caufe,  to  anfwer  at  the  tnftano^'of  the 
complainer  and  along  with  the  citation,  to  deliver  tx^JJH^ 
defender  a  full  copy  of  the  account  purfiied  for^  dpCfUlMIt 
of  debt,  or  (late  of  tne  demand,  with  the,  nanies  dfi  tbe  pit- 
nefles,  or  other  means  of  proof  \  as  alfo  grants  warrant  for 
citing  witneiTcs,  for  either  party  to  compear  at  (amcphc^ 
and  date,  to  give  evidence  in  faid  matter*'' 

6y  Officer^ t  Citatum. 

*'  I  conftable,  by  virtue  of  the  forefaid  wamnt, 

lawfully  fummon,  warn,  and  charge  you,  the  before  defigo- 
ed to  compear  before  his  majefty's  juftices  of  the 
peace,  within  the  '  upon  the         day  of  at 
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deren  o'clock  forenoon,  to  anfwer  at  the  inftance  of  the  alfo 
befaie  dcfigned  coroplainer  ,  with  certification. 

Xliis  I  do,  upon  the        day  of  years." 

[To  be  figned  by  Officer.] 

7,  Pro  amfejfo  or  di  novo  Exeattum* 

<<  Upon  the        day  of  one  thoufand  eight  hun- 

dred and  years,  I  conftable,  pad  and  lawfully 

fummoned,  warned,  and  charged  to  compemr  be- 

fore bis  majefty's  juftices  of  the  peace  for  the  (hire  of 
tt  upon  the        day  of  years,  in  the  hour 

of  caufe,  to  anfwer  at  the  inftance  of  A.  B.  rcfiding  in 

and  that /TO  confejfo^  with  certification.     This  I  did,  by 

deUfering  a  juft  copy  of  citation,  figned  by  me,  to  the  faid 

ty  Summons  de  novo.  Defenders  not  hisving  leenfummoned  perfonaUy 

Jirfi  time. 

^  I  conftable,  fummon,  warn,  and  charge  you, 

A.  B*  refiding  in  ,  and  that  pro  cof^effo,  to  compear 

before  his  majefty's  juftices  of  the  peace  for  the  (hire  of 
9  upon  the        day  of  years,  in  the 

bour  of  caufe,  to  anfwer  at  the  inftance  of 
with  certification,  by  mc 

9,  Execution  againfl  WUneffes. 

'■  "  Upoir  the        day  of  one  thoufand  eight  hun- 

dred and  years,  I  conftable,  paft  and  lawfully 

faniinoned,  warned,  and  charged  to  compear 

before  his  majefty's  juftices  of  the  peace  for  the  (hire  of 

,  at  upon  the  day  of 

yearsy  in  the  hour  of  caufe,  to  anfwer  at  the  inftance  of, 
and  bear  witnefs  for  the  defender  in  the  caufe  A.  B.  againft 
C.  D.  with  certiiication.  This  I  did,  by  delivering  a  juft 
copy  of  citation,  figned  by  me,  to  the  faid 

10,  Summons  to  WUnejfes. 

y  I  conftable,  fummon,  warn,  and  charge  vou 

as  a  witnefs,  to  compear  before  his  maje(ty's 


xxxii  APPENDIX  ii;  iru 

jufUcet  of  the  peace  for  the  (hire  of  •  ilm  the 

day  of  yesu:^  tn  the  hour  of  cattle,  to  anfipcr 

in  the  caufe  at  the  inftance  of  with  certtfcaofli^ 

by  me 

II,  Summons  tflM^mrwgt  Afhder  h^^l^  e^Hf^ned the  Mmff. 


**  I  conftable,  fummon,  warn,  and  charge  yon 

to  compear  bcfpre  hb  inajefty*«  jafticea  of  tb 
peace  for  the  (hire  of  ,  upon  the  .       day^  of 

Ycarsi  in  the  hour  of  caufe,  to  anfwer  in  the  caufe  at  your 
inftance  againft  A.  B.  the  defender  haring  configoed  the 
fums  decerned  for  with  certificationi  bjr  me 

12,  Exeoiilon  of  Reheartfigf  Drfender  iavm^  confyaeJ^ie  Mmtf 

*^  Upon  the        day  of  one  thoufand  eight  him- 

dred  and        years,  I  conftable,  pad  and  lawfully 

fummonedy  warnod^afid  chaiMd#  *     to  compear  be- 

fore his  majefty*8  juftices  of  me  peace  for  the  ilMre  of 
at  upon  the        day  of  years,  io  the  how 

of  caufe,  to  anfwer  in  the  caUfe  at  your  inftance 
B.  he  having  configned  tiie  fums  decerned  for  to 
caufe  reheard ;  with  certification.    This  I  did,  by 
a  juft  copy  of  citation,  figned  by  me,  to  the  laid 

15,  Summons  of  Re^bearing^  the  Pwrfiter  lunrn^  C9nfigmed  7wi  Skt 
Rngs  and  Sixpence  to  have  the  Caufe  reheard     ■ 

**  I  condable,  fununon,  warn,  and  charge  yoe 

to  compear  before  tim  OMJefty's  juftices  of  dtf 
peace  for  the  (lure  of  ,  upon  the         day  of 

180  years^  in  the  hour  of  caufe,  to  anfwer  at  the  inftiMe 
of  with  certificatioQ  by  me» 


1 4^  Execution  of  Rehearing^  the  fwrfisar  ha/mssg  emftgmd  Tw$ 
Shillings  and  Sixpence  to  have  the  Cassfe  reheard 

*'  Upon  the        day  of  one  thoufand  eight  boo* 

dred  and        years,  I  conftable,  paft  and  lawftlf 

fummoned,  warned,  and  charged  to  compear  be- 
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fioi^  )us  majeft^j  jiiftices  of  .the  peace  for  the  (hire  of 
ie   ***  «jpcm'dic        day  of  years,  in  the  hour  of 

caofe,  to  anfwer  at  the  inftance  of  A.  B.  he  having  confign- 
fid  as.  6d.  in  terms  of  zEt,  that  the  caufe  may  be  heard,  with 
:ertific^on.  This  I  did,  by  deliveriAg  a  j)ift  copy  of  cita- 
tbn,  figned  by  me  me,  to  the  (aid 


[5f  in^n  Prnfinr  confym  Two  SUOmp  mJ  Sixfencff  in  term  rf 

Mf  tOfHtb  Cmtfe  rtheard* 

^  I  conftable,  fiunmon,  warn,  and  charge  yoa 

to  compear  before  his  majefty's  juftiices  of  the 
leace  for  the  (hire  of  upon  the  day  of 

{eaxs,  in  the  hour  of  caule^  to  anfwer  at  tne  Infiance 
i.  tefiding  in  Edinbur^  he  having  configned  as.  6d. 
»  get  the  caufe  reheard,  in  termis  of  a£l }  with  certification^ 
If  me 

i6,  Form  of  a  Wmrrmior  DeerooU 

^.  At*  the        day  of  one  fthoufand  eight 

bandffed  and  The  which  d^y  his  majefty's  juflices  of 

peaoe  found,  and  hereby  find,  the  perfon  after  named  and 
atfigpcdt  ^>ble  to  in  the  fums  of  money  after  men- 

ikmed,*  Vis.  And  decerned  and  ordained, 

lod  hereby  decern  and  ordain,  indant  execution  by  arreft^ 
ment,  and  alfo  by  poinding  or  imprifonment,  after  a 
of  fix  bet  days,  to  pa(s  hereon  in  form,  as  eficirs. 
Estradedby 

m 

17,  CUarp  rf  Ptymaih 

^  t  conftable  by  virtue  of  the  principal  jdecirectt 

tf  wbich  die  above  is  a  juft  copy,  io  his  onajelly's  name  an^. 
tatbqrity,  and  in  name  and  authority  of  the  faid  ju^es^ 
awfully  command  and  charge  you,  the  before  dcGsneid 

to  maVe  payment  to  the  faid  of  tl^e  fore- 

a^id  fums  of  money,  and  that  within  the  fpace  of  fix  free 
liiys  frpm  tjbe  d^te  hereof,  under  the  pains  of  poinding  aj^d 
K^prifonpient,  &c.  as  contained  in  the  faid  decreet.  T)^\ 
o  upon  the        day  of  one  thoufiind  eigit  huadrfi 

od        years, 

Vol.  II.  c 
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i8,  Scbeduk  of  Poinding  left  by  (^ert  fuitb  Defender^  on  poai^ 

tit  Goodi. 

<<  I  conftable,  by  Tirtue  of  a  warrant  of  Us  mi- 

jefty's  juftices  of  the  peace  for  the  {hire  of  ,  dated  tbe 

day  of  years^  at  the  inftance  of 

for  not  payment  of  fterlingi  with  d 

expence  of  plea ;  in  his  majefty's  name  and  authority,  and 
in  name  and  authority  of  the  fiud  Juftices,  I  apprehended 
and  poinded  the  goods  following,  for  payment  of  die  faid 
debt,  viz.  and  orcbins  the  torefaid  goods,  and 

gear,  to  be  carried  to  the  market  crofs  of  ,  and  there 

to  be  rouped  and  fold  for  not  payment  of  the  faid  wamot) 
and  according  to  a£l  of  parliament.    This  I  did  upon  tbe 
day  of  years,  before  thefe  witnefles 


No.  UL 

«  • 

Order  of  the  Juftice  upon  the  Overfeers  of  the  Poor^  to  ptjtk 

Award  for  appreben£ng  Vagrants* 

*»  To  the  Overfeers  of  the  Poor  of  the  Pariih  of  A.  m  die 
County  of  B. 

*^  Whereas  it  duly  appears  to  me  C  D.  Efq.  one  of  his 
majefty's  juftices  of  peace  for  the  county  of  B.  that  E.  F.  in 
the  parifti  of  A.  in  the  faid  county,  an  idle  and  diforderif 
perion  did,  on  the         day  of  ,  go  about  from  door  to 

door,  (or  place  himfelf  in  the  ftreets,  highways,  and  parages) 
in  the  faid  parifli^  to  beg  and  gather  alms  there,  and  V2S 
within  laid  pariih  apprehended  by  G.  H.  an  inhabitant 
therein^  and  was  brought  by  him  before  me,  in  order  to  be 
dealt  widi  according  to  law.  I  do  hereby  order  yoa,  or  one 
or  other  of  you,  to  pay  to  the  {aid  G.  H.  the  fum  of 
ilerling  on  demand,  as  a  reward  for  apprehending  tbe  laid 
£•  F.  ne  producing  and  delivering  to  you  this  order,  and 
giving  to  you  a  receipt  for  the  faid  ftun.  Given  unda  mj 
band  and  feal  at  L  in  the  (aid  county,  the  day  of 
years.**. 
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No.  LHI. 

I 

IVamini  fir  Commitment  of  a  Vagrant  to  the  Houfe  of  Cor» 

teBionm 

-    '<  To  the  Conftaible  of  A.  in  the  County  of  B.  and  to  the 
Keeper  of  the  Houfe  of  Corre&ion  in  the  faid  County. 

**  FoRASMUCHAs  E.  F.  late  of  the  county  of  B.  a  rogue 
koA  vagabond,  is  duly  cbnvi^ied  before  me  C.  D.  Efq.  one 
of  his  majefty's  juftices  of  the  peace  for  the  county  of  B.  in 
fii  far  as  he  the  faid  £.  F.  did  this  day  wander  abroad,  and 
beg  in  the  faid  parifh  of  A.  in  the  aforefaid  county  of  B. ; 
thcfe  are  therefore  to  command  you,  the  faid  conftable,  to 
cairy  the  faid  E.  F.  to  the  faid  houfe  of  correction,  and  de« 
iiver  him  to  the  keeper  thereof,  together  with  this  warrant. 
And  I  do  hereby  {lri£lly  command  you,  the  faid  keepjcr,  to 
receive  the  faid  £.  F.  into  your  cuftody  in  the  faid  houfe  of 
correction,  and  him  therein  fafely  to  keep  until  the  next 
{[eneral  quarter  feflions  of  the  peace  to  be  holden  for  the  faid 
couiity  of  B.  and  that  yoii  caufe  him  to  be  brought  there^ 
together  with  this  precept.  Given  under  my  hand  and  feal 
n  I.  the        day  of  years/' 


No.  LIV. 
Vagrant  Pafs  to  Scotland^ 

«*  To  the  Conftables  of  A.  in  the  County  of  B.  and  alfo 
to  all  Conftables  and  other  dfficers  whom  it  may 
concern,  to  receive  and  convey  i  and  to  all  Con- 
ftables, and  other  OAcers,  within  that  part  of  Great 
Britain  called  Scotland,  whom  it  may  concern,  to  re- 
ceive and  obey. 

«.  Where  AS  E.  F.  was  apprehejlded  in  the  town  of  A. 
in  the  county  of  B.  as  a  rogue  :aMivagabond  \  and,  upon 
sxaoiinatioQ  of  the  faid  £.  F.  taken  before  mc  C.  D.  £fq. 

c  2 
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one  of  his  majefty's  juftices  of  peace,  in  and  for  ihe  Ud 
county  of  B.  upon  oath,  (which  examination  is  hereunto  aa- 
nexed),  it  doth  appear  that  his  lawful  place  of  refidence  ii 
in  that  part  of  Great  Britain  called  Scotland;  tfaefeaie 
therefore  to  require  you,  the  faid  conftablc  of  A.  indie 
county  of  B.  to  convey  the  faid  E.  F.  to  the  town  of  K.  in 
the  county  of  L.  that  being  the  firft  town  in  the  next  pe« 
cindt  through  which  he  ought  to  pafs,  in  the  'dired  way  to 
that  part  of  Great  Britain  odled  Scotland  mforc&id^tawhidi 
he  is  to  be  fent,  and  to  deliver  him  to  the  conftablCy  or  oditt 
dflScer,  of  fuch  firft  town,  in  fuch  next  prednd^  togcdicr 
with  this  pafs,  and  the  duplicate  of  the  examinatiqn  of  iufi^ 
faid  £.'F.  taking  his  receipt  for  the.  fame ;  and  the  laid  £.  f» 
is  to  be  thence  conveyed  on,  in  the  like  manner,  ioto.tlie 
next  adjoining  (hirie,  ftewartry,  or  place,  in  that  part  of  Gfc^ 
Britain  called  Scotland,  and  is  there  to  be  deEvered  to  fi)Bp 
conftable,  or  other  officer,  of  the  next  parllhy  diftrid,  or 
place,  within  fuch  next  afljoiniQg  (hire,  ftewartrf,  oc  pbce 
aforefaid,  taking  his  receipt  for  the  fame :  And  fqch  oaf 
officer  in  that  part  of  Great  Britsun  called  Scotia^  aibvp- 
faid,  is  hereby  required  to  receive  the  £ud'E.  F«  aodm 
fuch  receipt  as  aforefaid,  and  to  difpofe  of  him,  the  uid 
E.  F.  according  to  law.  Given  under  my  hand  and  fcal  at  L 
the        day  of  years.*' 


LV. 

Vagrant  Pafs  to  Ireland, 

.  ^  To  the  Conftable  of  A.  in  the  county  of  B.  and  alfo  to 
all  Conftables,  and  other  officers,  whom  it  may  con* 
cern,  to  receive  and  convey,  and  to  all  other  oficen 
of  the  peace,  whom  it  i^ay  concerni  to  itcetve  aod 
obey. 

**  Whereas  £.  F.  was  apprended  in  the  toimof  A*k 
the  faid  county,  as  a  rogue  and  vagabond;  and  umao- 
amination  of  the  faid  E.  F.  taken  before  mc  C  D.  Bfq.  te 
of  his  majefty's  juftices  of  the  peace  in  and  fertbeiiji 
coimtyi  upon  oMkf  (Whith  examiaiiioa -it  hfrontto 


UV«  OF  SnXES* 

it  dearif  appears  that  the  lawful  fettlement  of  him  the 
&  F.  18  in  the  kingdom  of  Ireland :  Thefe  are  therefore 
quire  you«  die  faid  conftable  of  A.  in  the  county  of  B. 
tarej  the  faid  £•  F.  to  the  town  of  K.  in  the  county.  o£ 
lat  oeing  the  firft  town  in  the  next  precin£2;.  through 
li  be  ought  to  pafsy  in  the  dire£i  way  to  the  faid  king^* 
of  Irdand,  to  which  he  is  to  be  fent,  and  to  deliver 
to  the  conftablC)  or  other  officer,  of  fuch  firft  town,  in 
next  precin£b,  together  with  this  pafs,  and  the  dupli- 
of  the  examination  of  the  faid  £.  F.  taking  his  receipt 
the  fame ;  and  the  faid  £.  F.  is  to  be  thence  conveyed 
in  like  manner^  until  he  ihall  arrive  in  the  county  of 
and  the  conftable,  or  other  officer  to  whom  he  Qiall  be 
!Pred  in  the  faid  county  of  M.  is  hereby  required  to  ap- 
lO  ibme  juftice  of  the  peace  in  and  for  the  faid  county 
r.  f6r  a  warrant  to  the  mafter  of  any  ftiip  or  vefiel  bound 
Ac  faid  kingdom  of  Ireland,  that  fhall  lie  in  the  faid 
ity;of.M*  to  take  on  board  the  laid  (hip  or  vefiel  him' the 
£.  Tl  and  convey  him  to  fuch  place,  in  the  (aid  king- 
of  Ireland,  as  fuch  (hip  or  veflcl  (hall  be  bound  unto* 
ar  under  my  hand  and  fealj  the        day  of  years*** 


No.  LVI. 
WanwttU  a  Mafttr  of  a^  Shtp  to  export  a  Vagrant. 

C.  D.  Efq.  one  of  the  Jufticcs  of  our  Lord  the  King 
affigned  to  keep  the  peace  within  the  county  of  B. 
to  N.  O.  Mafter  of  the  Ship  called  the.?,  of  (^now 
lying  at  R*  and  bound  for  S.  in  the  kingdom  of  Ire- 
hadi  fendeth  gceetingb 

These  arc,  in  the  name  of  our  faid  lord  the  king,  to 
ike  you  to  take  on  board  the  faid  (hip  the  P;  £•  F.  vag- 
y  »  native  of  the  kingdom  of  Ireland,  and  having  no  fet- 
lenfe  in  England,  and  him  to  carry  to  S.  aforefaid,  in  the 
rdont  of  Ireland,  or  to  fuch  other  place  in  that  kingdom 
o«  fiiall  arrive  at,  and  for  the  charge  thereof  you  (hall 
►1  and  T.  W.  conftable  of  V.  at  the  time  he  (hall  ferve 
%iA  dua  warranti  ftiall  pay,  and  is  heveby^  requited  to 

c  3 
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pay  tinto  you,  the  fum  of  »  die  tame  being  the  rate 

laft  appointed  by  the  jaftices  of  our  iaid  lord  the  king,  at 
(igned  to  keep  the  peace  within  the  faid  county,  at  dieit 
general  quarter  feffions  of  the  peace  held  in  and  for  the  (aid 
county :  And  you  are,  on  the  back  of  this  warrant,  to  fign  a 
receipt  for  the  money  fo  paid,  and  alfo  for  the  faid  vagnnt 
fo  delivered  unto  you.  Given  under  my  hand  and  fcal  atl. 
in  the  faid  county,  the        day  of  years*** 


No.  LVIL 
Soldiers  Licitici  to  pafs  unapprehended Jrom  Scotland  to  Englaid 

^J  A.  B.  one  of  his  Majefty's  Jufticcs  of 

Peace  fqr  the  Shire  of  C. 

<*  Whereas  it  is  made  evident  to  me  that  D.  E.  vis 
'lately  difcharged  from  the  regiment  of  foot,  prefeotlf 

lying  in  C.  as  being  difeafed,  and  thereby  unfit  for  the  ferr- 
ice,  and  that  his  lawful  place  of  refidence  is  at  F.  in  tbe 
county  of  G.  and  that  he  has  nothing  wherewith  to  aluneot 
himfelf  in  his  journey  to  that  place.  I  do  hereby  ficeocc 
him  to  pafs  in  days  time,  through  the  towns  of 
and  in  the  dire£):  way  to  F.  aforefaid,  and  to  aft  aod 

take  fuch  relief  in  his  travel,  in  fuch  d}xe6k  way  afoiciaid, 
as  any  perfon  fhall  willingly  give  him.    Given  at  C  the 
day  of  years.** 


No.  Lvm. 

Form  of  a.  Complaint  founded  on  the  A3  agai$^  Fir^Uikn* 

<'  Unto  the  honourable  his  majefty's  juftices  of  peace 
for  the  county  of  A.  complains  B.  procurator  of  court,  as 
well  for  his  own  as  the  public  intereft,  upon  C.  That  albdt, 
by  the  a£l  pf  parliament  James  VI,  pari.  1 2,  c.  143,  it  is, 
inter  alia^  enafted,  *  That  whoever  gets  into  his  podei&ooi 
in  any  fair  or  market,  any  corns,  vicinal,  flelh,  fifli,  or  other 
yivers,  that  (hall  be  brought  to  be  foU^  and  fcUs  the  £^8e 
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agaun  in  any  fair  or  market  holden  in  the  fame-placei  or  any 
other  faur  or  market  within  four  miles  thereof,  is  to  be  ad- 
judged a  regrator ;  and  the  offender  (hall,  for  the  firft  of« 
fenoe^  forfeit  the  fum  of  forty  pounds  Scots  money :  Yet, 
notwithftanding  whereof,  true  it  is  and  of  verity,  that  the 
Cud  C.  defender  has  tranfgrefied  that  law ;  in  fo  far  as,  up- 
on the  day  of  years,  about  o'clock  in  the 
(brenoon,  or  therebyj  or  upon  one  or  other  of  the  days  of 
that  month,  D.  brought  into  the  pnblic  fi(h-market  of  A.  a 
large  Quantity  of  falmon,  with  an  intention  to  fupply  the 
lieges  therewith ;  That  the  faid  C.  defender,  in  order  to  raife 
the  price  of  the  faid  commodity,  purchafed  the  faid  falmon 
from  the  faid  D. ;  and  he  the  faid  C.  the  next  day,  being 
the  day  of  the  faid  month  and  year  (orefaid,  caufed 
carry  the  faid  falmon  to  the  fi(h-market  of  £,  (lying  within 
one  mile  of  the  market  of  A.),  where  he  fold  the  fame  in 
retail  to  the  lieges  at  an  exorbitant  price,  whereby  the  faid 
C  is  to  be  confidered  as  a  foreftaller  and  regrator,  and  falls 
to  be  fined  and  amerciated  in  terms  of  the  faid  a£l:  of  psMr* 
liament.  All  or  any  part  whereof  being  proven,  the  faid  C. 
defender  ought  to  be  fined  and  amerciated  in  the  fum  of 
40L  Scots,  payable  to  the  complainer,  and  ordained  to  find 
caution  not  to  commit  the  like  trefpafs  in  time  comihg. 
According  to  juftice,  for  a  terror  to  others  to  commit  the 
like.    Herefore,"  &c. 

The  defender  being  legally  fummoned  at  the  purfuer's 
inftance,  and  the  diet  of  appearance  being  elapfed,  the  com« 
plaint  is  called  in  court,  which  the  defender  is  endtled  to  fee 
and  anfwer,  and  a  competent  time  will  be  affigned  to  him 
for  that  purpofe.  Upon  his  giving  in  anfwers,  the  procura- 
tor fifcal  will  be  allowed  to  fee  and  reply  thereto :  And  upon 
the  procefs  being  laid  before  the  juftices  to  advife,  they  will 
pronounce  an  interlocutor : 

<<  Before  anfwer,  allowing  to  B.  a  proof  of  his  complaint, 
and  fa£is  in  his  replies,  and  to  C.  a  proof  of  the  h&s  fet 
forth  in  his  anfwers;  and  to  both  parties  a  conjunfl  proba- 
tion/* 

And  in  the  event  of  the  procurator  fifcal's  bringing  proof 
of  his  complaint  by  witnefl*es,  the  defender's  oath,  or  his  ju- 
dicial declaration,  and  that  proof  being  held  as  concluded, 
the  juftices  will  pronounce  judgment  in  terms  of  the  a£l  of  * 
parhament.   And  it  may  here  be  obferved,  that  citations  up- 
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on  coftiplamfs  or  libels  of  ttits  Idod  are  ^iMn  tSfOttSm 
and  after  the  ititerloeutor  or  fentenee  is  rm  ift  open  codifi 
a  fummary  warrant  is  ifiaed  a^ihft  the  defending  for  die  filM!^ 
which  may  be  inftsmtlj  put  in  exedttdonl  by  ioftj^tifimillBBly 
and  which  fummatj  warrant  #!&  6e  of  ibd  foUowini;,^  0r 
fttch  like  fbrm : 

<*  The  juftices  hayrng  conCdefed  the  condi^laint  at  dieia* 
(tance  of  B.  againft  C.  anfwers,  replies,  and  proof  adduced 
for  the  faid  B. ;  find  the  complaint  thereby  proren ;  diere* 
fore  fine  and  amerciate  the  faid  C.  in  the  lum  of  40L  Scots 
payable  to  the  faid  B.  and  grant  warrant  to  the  conftaUer 
of  court,  atid  other  executors  of  die  hhr,  to  appiehend  and 
imprifon  the  faid  C.  in  the  tolbooth  of  A.  the  keepers  where- 
of are  hereby  ordered  to  receive  and  detain  hikn  ral  payment 
of  the  aforesaid  fum  of  40I.  Scots.** 


No.LES; 
form  of  M  CmplaiM  Aglunjl  tie  Vfir  ifti0  WAffiU. 

• 

.  '*  Unto  the  honourable  his  niajefty'«  juftices  of  peace  fbf 
the  county  of  A.  complains  B.  procurator  fifcal  of  cotait^  • 
well  for  his  own  as  the  public  intercft,  npon  C,  lAaX  albdt> 
by  the -laws  and  aAs  of  parliament,  and  parttciAffly  by  the 
am  James  IV,  pari.  4,  c.  47^  96  i  James  VI,  paiL  f  9,  c.  t) 
and  pari.  22,  c.  8 ;  the  ufers  of  falfe  weights  and  acifioti 
are  feTcrelv  puniihable,  yet^  ttotwithftan<tin|g  whereof  to 
it  is  and  ot  verity,  that  the  faid  C  defender,  has  liaii%icfled 
thefe  laws  \  in  fo  far  as,  the  defender  beine  tensmt  a«l  po(» 
feflbr  of  a  (hop  lying  in  the  city  of  A.  in  which  he  fells 

,  and  other  articles  of  merchandize,  he  has  for  thefe  twelve 
months  bypaft,  or  thereby,  fold  to  perfbns  referting  to 

his  (hop  by  faUe  weights,  ^d  that  are  not  fUmped  by  aa- 
thority  as  the  law  requires  ;  and  which  weights  the  defender 
knew  were  falfe  and  deficient,  as  repeated  complaints  were 
made  to  him  thereof;  and  lately,  upon  an  applicatiod  at  the 
complainer's  inftance  againft  the  dcTCnder,  the  weights  which 
he  ufed,  as  aforefiud,  were  lodged  in  court,  when,  upon  ad- 
jufting  them  with  the  legal  ftaiidard,  it  clearly  appeared  thef 
were  falfe  weights,  whereby  the  defender  falli  to  be  puniih- 


1  term^  of  &w.  AB^  or  ari jr  ptft  wliei^fiof  beh^  proven^ 
&td  C.  defender  ought  to  be  puniQied  accoiding  to  ^e 
txit  ci  his  tnmfgreffion ;  and  the  weight's  ufed  by  him, 
knrc^  ought  to  be  condemned  as  faife  weights,  and  the 
Bder  or&ned  to  find  eantion  not  to  be  guilty  of  the 
tied  libelled  in  time  coming,  to  deter  othefs  froAi  coth* 
ii^  inch  ofience.    Herefoi^,  &c." 


No.LX. 

Form  (fa  Petition  and  Complmnt  againji  the  TJftr  rf 

Faife  Meafures. 

Unto  the  honourable  his  majefly's  juftices  of  peace  for 
county  of  A.  the  petition  and  complaint  of  B.  procurator 
1  of  court,  as  well  for  his  own  as  the  public  intereft, 
ibly  (heweth.  That  C.  haberdaiher  in  A.  has,  for  thefe 
nonths  bypaff,  or  thereby,  kept  in  his  cuftody  and  pof- 
on  ^ee  yards,  which  are  each  about  an  inch  and  a  half 
aenf,  or  below  the  legal  ftandard,  and  are  not  ftamped 
ealed  by  authority,  as  the  law  requires,  and  with  wmch 
i  t&r  foid  C.  has,  daring  the  time  forefaid,  by  hfatifelf 
ferrants,  tntafnred  and  fold  haberdafhery,  and  other 
Isy  to  fereral  perfons  reforting  to  his  (hop  and  warehoufe 
;  in  A«  aforefeid,  to  their  great  hurt  and  prejudioe,  and 
eh  yards  or  nieafaireff  the  faid  C,  knew,  or  wias  prefumed 
now,  were  deficient  of  tht  legal  ftandard,  and  fo  falls  to 
luniiiiid  and  fibed  tn  conformity  to  the  ftatutes  againft 
ufm  of  faife  weights  and  meafures. 

May  it  therefore  pleafe  your  honours  to  grattt  warrant 
JK>r  fenring  this  petition  and  co^lakit  upon  the  faid 
G.  and  ordain  him  to  lodge  anfwers  theteto  with  the 
clerk  of  court  within  a  con^petent  time  ;  as  alio,  t6 
grant  warrant  to  feiae  the  yards  or  meafures  in  the 
cuftody  of  the  (aid  CX  and,  upon  tridence  of  tht 
complaint,  to  condemn  the  yards  and  meafures  aa 
deficient,  and  to  punifh  and  mie  the  firid  C.  confordi 
to  the  dement  of  hif  offence  •    According  to  jnfUcfi 
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Upon  the  petition  and  comphint  being  laid  befcnt  die 
jufticesi  they  will  grant  warrant  for  ferving  the  fame  apoa 
the  defecder»  and  ordain  him  to  lodge  anfwers  thereto  witb- 
in  a  competent  time ;  as  alfo,  they  will  order  the  yards  or 
meafures  in  his  cuftody  to  be  inftantty  feized,  and  lodged  k 
the  clerk's  hands;  and,  upon  eyidence  being  brought  of  die 
complaint,  the  juftices  will  give  judgment,  condemning  die 
yards  as  deficient,  and  will  punifli  and  fine  the  defender  ac- 
cording to  the  demerit  of  his  tranfgreflion. 


No.  LXI. 

Form  cfa  Complaint  fbnnded  upon  the  Game  Latui. 

**  Unto  the  honourable  his  majefty's  juftices  of  the  peace 
ibr  the  county  of  A.  complains  B.  procurator  fifcal  of  court, 
as  well  for  his  own  as  the  public  intereft,  upon  C,  That  al- 
beit his  majeft/s  lieges  are  prohibited .  and  difchajtged  irom 
deftroying  game,  under  certain  pains  and  penalties  i  parttco- 
larly,  by  an  zCt  of  parliament  1621,  c.  32,  it  is  eoafied, 
'  that  no  perfon  (hall  hunt  or  kill  hares,  in  the  time  of  (hovi 
under  the  penalty  of  looL  Scots,  Mies  quoties*  And  by  ad 
of  parliament  1707,  c.  13,  it  b  ena£ied,  <  that  no  pma 
whatever  (hoot  hares,  under  the  penalty  of  20L  Scots,  Utki 
y4aties!  As  alfo,  by  an  a£l  of  parliament,  13  GcouUI,  0541 
It  is  enaAed,  <  that  no  perfon,  unqualified  to  kill  game  in 
Scotland,  (hall  have  in  his  or  her  cuftody,  or  carry,  at  loy 
time  in  the  year,  any  hares,  partridges,  piheatants,  muirfovl, 
heathfowl,  fnipes,  or  quaik,  without  the  leave  or  order  of  a 
qualified  perfon  firft  obtained ;  and  every  perfon  tranfgrefs- 
ing  againft  this  a£^  (hall,  for  the  firft  ofience,  forfeit  the  fom 
of  20S.  fterling ;  and  for  every  fubfequent  offence  40s.  fter- 
ling :'  As  alfo,  all  perfons  are  thereby  prohibited  *  to  take, 
kill,  deftroy,  carry,  fell,  buy,  have  in  his  or  her  pofleilioD,  or 
ufe  any  muirfowl,  or  tarmagan,  between  the  leth  of  Noreio- 
ber  and  25th  of  July ;  nor  any  partridge  between  the  ift  of 
February  and  ift  of  September;  nor  any  pheafants  between 
the  ift  of  February  and  ift  of  0£^ober ;  nor  any  heathfowl 
between  the  ift  of  December  and  25th  of  Auguft,  in  anf 
year :  That  every  perfon  tranfgrelfing  this  aft  in  any  of  the 


X.XI.    .  OF  STYLES.  xHll 

)xefaid^cafe9,  (hall,  for  every  bird  fo  ta)cen,  killedi  deftroy- 
,  carried^  fold,  bought,  found  in  their  pofleflion,  or  ufed, 
rfcit  and  pay  the  fum  of  5I.  ftcrling.'  Notwithftanding 
bereof,  true  it  is  and  of  verity,  that  the  faid  C.  defender, 
i8f  within  thefe  three  months  paft,  and  particularly  when 
e  ground  was  covered  with  fnow,  contravened  the  afore- 
id  laws  and  z(ks  of  parliament,  in  all,  or  one  or  other  o£ 
e  cafes  therein  mentioned.  All  or  any  part  whereof  being 
oven,  the  faid  defender  ought  to  be  fined,  in  terms  of  the 
id  laws  and  z£ks  of  parliament,  conform  to  the  feveral 
anfgreflions  there  againft,  and  the  fines  levied  applied  in 
irms  of  faid  aAs.    Herefore,  &c." 


No.  Lxn. 

Interlocutor, 

'^  The  juftices  having  confidered  the  compl^t,  and  the 
rfender's  judicial  declaration  thereon,  find  the  complaint 
tereby  proven,  in  fo  far  as,  &c. ;  therefore,  fine  and  amer- 
ate  tne  defender  in  the  fum  of  fterling ;  and  grant 

arrant  to  the  conftables  of  court,  and  other  executors  of  the 
Wy  to  levy  from  the  faid  C  the  faid  fum  of  fterling, 

nd  that  by  diftrefs  and  fale  of  his  readieft  goods  and  chat- 
:l8,  (rendering  to  him  the  overplus,  if  any  be),  and  to  be 
pplied  as  dire£ied  by  the  a£ls  of  parliament  libelled  on; 
id,  for  that  end,  to  make  houfes,  locks,  and  gates,  open  and 
atent,  and  to  ufe  his  majefty'^  keys  for  that  efied/' 


No.  LXIIL 

Execution. 


«•  Upon  the        day  of  years,  I  C.  D.  conftablc, 

y  virtue  of  the  juftices  of  the  peace  for  the  county  of  A. 
beir  warrant  to  levy,  by  diftrefs  and  fale,  dated  the  day 
f  the  faid  month  of  and  year  forefaid,  proceeding 

pon  a  complaint  preferred  to  them  at  the  inftance  of  B* 
•rocurator  fifcal  of  court,  for  the  public  iatereftf  againft  C. 


s£t  APFXNDn  n^  vr  ism. 


refidit^  ii|  A^  pafibd^  with*  the  witneffil  afttff  nmed,  tothr 
dwelling  houfe  of  die  fidd  €•  and  did  dttk  anddoBandofdNr 
faid  G.  payment  of  die  fnm  of  fttorKog  MDnejf,  m 

the  penalty  forfeited  by  htm  69?  eostrlvondoar  oi'dio  ad»of 
psrliametit  aaent  the  fpniCf  Sec.  more  fiiBy  narrated'  m  Hm 
faid- warranty  which  inland  he  obftinatdy  Teiafed=  tocM^ 
ply  with ;  therefore  !»  by  virtue  of  the  faid  wanraHt,  did  dieni 
and  there,  after  my  crying  three  (evend*  oysfet)  nsakin^  0|M> 
proclamation^  and  public  reading  theroof,  in  his^  ifiajdfty^ 
name  and  authority,  and  in  name  andtautliorivf  of  tiK  uit 
jaftices>  apprehend  and  poind 

,  pertaining  and  belonginjgrtcrthe  faid  C.  it§pMniiMt 
fro  tantOi  of  the  fum  contained  in  the  faid  warrant:  There* 
after,  I  made  three  feveral  ofiers  back  of  the  faid  goods  to 
the  faid  C.  or  to  any  other  perfoa  or  perfons  who  woqM 
compear  in  his  name,  and  for  his  behoof,  and  pay  the  faid 
penalty  contained  in  the  (aid-  warrant,  who  (hould  have  the 
fame  returned ;  but  none  compearing  for  that  efied,  I  car- 
ried off  the  (ame,  to  be  difpofed  of  in  terms  of  the  iaJtflFWV- 
ranty  and  applied  as  dire&ed  in  the^  faid  a£ks  of  paiCsifiieiti 
This  I  did  aiter  the  form  and.  tenor  of  the  (aid  warcant  inatfl 

Joints.  And  I  deUvered  to  the  faid  C»  his  fenMuit^  widbia 
is  dwelling  houfe,  a  juft  written  fchedule,  or  note^  %ned 
by  me,  of  what  I  had  ib  dbne  \  and  which  fchodale  or  note 
did  mention,  that,  if  he  did  not  immediately  telietre  the  fiul 
goods,  by  payment  of  the  faid  penaltTt  the  ianie  would  be 
rouped  and  rold  for  payment  thereof;,  and  which  Ibbeduk 
contained  the  date  hereof,  and  the  date  of  the  faid  wznwitf 
and  the  witnefies  names  who  were  prefcnt'  thereat^  Tiz.  £• 
and  F.  both  indwellcrs  in  A«'^ 


No.  LXIV. 
Petition  againji  one  Shooting  without  a  licencem 

<*  Unto  the  Honourable  the  Juftices  of  Peace  of  the 

or  any  one  of  them, 

•<  The  PctWon  and  Complaint  of  SoBdtqi  of 

Stamp  Dmics  for  Scothnd : 

*<  Humbly  flieweth, 
**  TiMT^  by  the  ftaCMtc  aj^  of  his  prelent  majtfty,  o  r, 
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^atm  ftaBip«dotiesare  laid  on  ctrbficttes  to  be  zmmtBf 
iAKd  to  perfdm  in  Gceat  .Britain  nfiog  any  dog,  gun,  net^ 
3r  other  engine  for  the  taking  or  deftru£lion  of  game;  and 
jtiadiorobf  enaded»  '  that,  from  and  after  the  nrft  day  of 
foly  A785,.if  any  peribn  or  perfbns  ihail  ufe  any  greyhound, 
boundf  pointer,  letting  dog,  fpanieJ,  or  other  dog;  or  any 
{Dn,  net,  or  other  engine  for  the  taking  or  deilruAion  et 
iny  hare,  pheaiant,  partridge,  heathfbwl,  conunonly  called 
bkwk  game,  or .  groufe,  commonly  called  red  game,  or  any 
idwr  flame4Hrhatfoever,  without  having  obtained  fuch  certa^ 
ficate  m  fnch  manner  as  is  -direfied  by  the  faid  ftatute,  every 
hch  pcdbn  or  perfons  (ball  forfeit  aad  pay  the  fum  of  20L* 
K>  bcjccovered  and  applied  as  therein  mentioned. 

^  Add  it  is  thereby  further  enadled,  <  That  no  certificate 
abtaincd  under  any  dcputaticm  or  appoii^ment  of  a  game- 
keeper,-  ftaU  be  pleaded  or  given  in  evidence  in  any  cafe 
ivfaatibeTer,  where  the  perfon  having  fuch  certificate  (hall 
baire  nCed,  or  (hall  ufe  any  greyhound,  hound,  pointer,  fel- 
ting dog,  fpaniel,  or  other  dog ;  or  any  gun,  net,  or  other 
engine  lor  the  taking  or  deftru^ion  of  game,  out  of  or  be* 
pnd  the  precinds  or  limits  of  the  manor  or  lands,  for  or  in 
rafped  x>f  which  fuch  lieputalion  or  appointment  was  given 
indsnade.' 

.^.By  another  (latnte,  pafied  in  the  31^1  year  of  his  pro- 
Gmt>ma9eftys  reign,  c.  21,  certain  additional  duties  are  laid 
upon  certificates  of  ^be  defcription  before  mentioned,  from 
ind  after  the  ift  day  of  July  1791 ;  and  all  provifions  and 
penalties  e(labli(hed  by  tlie  previous  ftatutes  therein  referred 
CO,:  or  any  other  fiatutes  relating  to  the  duties  on  vellum, 
parchment,  and  paper,  and  not  thereby  altered,  are  declared 
x>  be  in  full  force  and  6(k£t,  in  relation  to  the  faid  addi- 
tional duty. 

**  By  another  z&,  pafled  in  the  44th  year  of  the  reign  of 
bis  prcfent  majefty,  c.  98,  the  former  duties  ceafed  and  de- 
termined from  and  after  the  loth  day  of  Odober  r8o4,  ex- 
cepting as  to  certificates  then  in  force,  or  as  to  the  recovery 
of  any  arrears  of  the  iaid  duties  remaining  unpaid,  or  as  to 
uiy  penalties  or  forfeitures  incurred  at  any  time  before  or  on 
the  faid  loth  day  of  Odober ;  which  la(l*mentioned  ftatute 
introduces  the  following  duties  on  game  certificates  in  lieu 
of  thofe  repealed,  viz.  an  annual  duty  of  3I.  3s.  on  ever? 
*  ceiuficatctobe  taken  out  by  every  perfon  who  (hall  ufe 
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any  doe,  guiif  net,  or  other  engine  for  the  taking  or  deftrno- 
tion  of  game:'  And  an  annual  duty  of  li.  is.  on  ererj 
*  certificate  iflued  to  or  taken  out  by  any  perfon,  under  any 
deputation  or  appointment  of  gamekeeper  (being  a  menia! 
fervant.y  And  by  this  ftatute,  2il  proTifions»  penalties,  mat- 
ters, and  things,  in  former  a^^  (unlefs  where  exprefsly  al- 
tered by  this  z£i\  are  declared  to  extend  to  die  £ud  new 
duties,  commencing  on  the  xith  0£lober  1804. 

<<  And  by  the  laft-mentioned  ftatute^  it  is  ena&ed.  That, 
from  and  after  the  loth  Odiober  1804,  no  aftions  for  fines, 

Eenalties,  01^  forfeitures,  (hall  be  commenced,  but  in  naniecf 
is  majefty's  advocate,  the  folicitor,  or  fome  other  officer  of 
the  (lamp  duties :  And  that,  from  and  after  the  paifing  of 
faid  z£3tf  (28th  July  1804),  '  ^  fines,  penalties,  and  for(ieit- 
ures,  heretofore  impofed  or  granted  by  any  aft  or  ads  re- 
lating to  the  duties  on  vellum,  parchment,  or  paper,  or  dib 
a£b,  (hall  go  and  be  applied  to  the  ufe  of  his  majefty,  Us 
heirs  and  fuccefibrs,  any  thing  in  any  s£t  or  adis  to  tbe 
contrary  notwithftanding.' 

*^  That  has  contravened  the  ftatutes  beCoR 

referred  to,  in  fo  far  as  he  has,  within  the  fpace  of  fix  moolhi 
laft  paft,  ufed  a  greyhound,  hound,  pointer,  fetting  do^  fpaid^ 
or  other  dog ;  or  a  gun,  net,  or  other  engine  for  me  taking 
or  defl:ru6lion  of  game,  without  having  obtained  fucb  ftanp- 
ed  certificate  as  the  law  requires,  wl^reby  he  has  focfaied 
the  fum  of  2ol.  fterltngi  and  tins  application  is  made  fa 
recovery  of  the  fame. 

^'  May  it  therefore  pleafe  your  honours  to  grant  warrant 
for  ferving  this  complaint  on  the  faid  and 

to  appoint  him  to  appear  before  you  at  fuch  time  and 
place  as  you  (hall  dire£l ;  as  alfo  to  grant  warrant  br 
fummoning  ^^tneflfes  at  the  time  and  place  fo  fixed; 
and,  upon  the  appearance  of  the  party  accufed^  or  b 
^fault  of  his  appearance,  to  proceed  to  hear  and  de- 
termine the  matter  in  a  fummary  way;  and,  spon 
due  proof  being  made  thereof,  either  by  the  folno- 
tary  confefiion  of  the  party,  or  by  the  oath  of  one  or 
more  credible  witne(res,  to  give  judgment  or  feateooe 
againft  the  offender  for  payment  of  the  faid  penalty 
to  the  complainer  or  his  fucceffors  in  ofiEice,  for  be- 
hoof of  his  majeftyi  his  heirs  and  fucccflbrSi  to  be 
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levied  from  the  goods  of  the  ofiender,  and  fale  to  be 
made  thereof,  in  cafe  they  (hall  not  be  redeemed 
within  fix  daySi  rendering  to  the  party  the  overplus* 
if  any;  and  where  fufficient  goods  of  the  offender 
cannot  be  found  to  anfwer  the  penalty,  and  the  fame 
ihall  remain  unpaid,  to  commit  the  offender  to  the 
common  gaol,  or  houfe  of  corre£lion,  there  to  remain 
for  the  fpace  of  three  calendar  months,  unlefs  fuch 
penalty  ihall  be  fooner  paid  and  fatisfied,  and  no 
longer. 

According  to  juftice,  &c/' 


NcLXV. 

Summons  founded  upon  the  Statute  touching  Mutual  Inclofures. 

•*  Unto  the  honourable  his  majefty's  juftices  of  peace  for 
the  county  of  A,  cbmplains  B.  upon  C.  That  where,  by  the 
aA  Cha.  Il,  pari,  i,  feff.  x,  c.  41,  it  is  ftatute  and  ordained* 
that,  vi^ere  inclofures  fall  to  be  upon  the  border  of  any  per- 
fon's  inheritance,  the  next  adjacent  heritor  (hall  be  at  equal 
pains  and  charges  in  building,  ditching,  and  planting,  that 
4ike  which  parteth  their  inheritance ;  and  true  it  is,  that  the 
tmnplainer  is  proprietor  of  the  lands  of  D.  lying  in  the  pa- 
rifli  of  E.  and  county  of  A.  which,  formerly,  to  the  weft« 
were  uninclofed,  and  which  the  complainer  lately  inclofed 
with  a  done  dike,  which,  before  incloGng,  he  acquainted  the 
defender  C.  proprietor  of  the  lands  lying  immediately  to  the 
eaft  thereof,  and  required  him  to  concur  in  building  the  faid 
dike,  which  he  having  poftponed,  the  complainer  was  oblig- 
ed to  caufe  build  the  faid  dike  or  inclofure  himfelf,  which* 
as  per  accompt  produced,  amounts  to  the  fum  of  fter« 

ling  money,  for  the  one  half  of  which,  being  fterling* 

the  defender  C.  is  liable,  in  terms  of  the  aforefaid  tlCl  of 
parliament  \  and  the  more  fo,  as  he  has  taken  the  benefit  of 
faid  dike,  by  making  it  patt  of  his  own  inclofures  \  which 
fum  the  defender  refufes  to  pay,  unlefs  compelled :  There-, 
fore,  the  faid  C  defender,  ought  and  fliould  be  decerned 
and  OTdained  to  make  payment  to  the  complainer  of  the 
aforefaid  fum  of  fterling  money,  together  with  a  fifth 
part  more  of  expence  of  plea.    Hercfore,''  &c. 
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NcLXVIL 
Summons  fiuniid  upon  the  Statute  aniui  d^r^jing  Tne:* 

<<  Unto  the  honourable  his  majeftf's  jaftkes  of  pace  Sof 
the  coonty  of  A. .complains  B.  upon  C.  and  D.  im  vhei^ 
by  the  aA  James  VII,  pari,  i,  fcfl*.  ^  c*  39^  k  is  tnaflndi 
ftatttted,  and  ordained,  That  00  perfon  fliaU  €ut»  bfeak,  01 
pull  up  any  tree,  or  peel  the  bark  oflF  any  tr^e*  wader  lb 
penalty  of  ten  pounds  Scots  for  eadi  tree  withki  m  jcM 
old,  and  twenty  pounds  Scots  for  each  dnee  that  is  above  As 
faid  age  ci  ten  years ;  and  that  the  havers  or  ufeia  of  tks 
timber  of  any  tree  £0  cut,  broken,  or  pulled  up^ihalLk 
liable  in  the  iame  penalty,  except  they  can  produce -die  pqs* 
ions  from  whom  tney  got  it.  Tet»  notwithftandiBg  m^i* 
of,  true  it  is  and  ot  verity,  That  the  faid  Cdcfimkl^ 
contravened  thefe  laws,  in  fo  . fur  as  the  oomfhifleisi  l||ln| 
proprietor  of  about  acres  of  gfound,  lyi^|  #lt  ]tt/JH|  # 

parilh  of  F.  and  county  of  A.  aferdaid  1  ^nie  kcili.liiffMil 
defender  cut  down  of  the  complainer's  £ud  tafes^  to  die 
number  of  ;  which  trees  were  very  laigqi  and  mora 

than  years  cdd,  and  which  he  the  faid  C«-dtfipiff 

fold  and  difpofed  of  to  the  other  defender  D«  wb^eW  te 
the  defenders  are  liable,  jointly  and  fevemUft.  in  ^imfV 
twenty  pounds  Scots  for  each  tree  lb  cot  idnwii  #%lfnitol 
the  forefaid  law.  Therefore  the  find  C  atdl).  dcf{fi(h% 
ought  and  ihooid  be  decerned  and  osdateods  cooji|i|£Uy  ijA 
i^erally,  to  make  payment  to  the  coaJiplainer<^:tha  wi.el 

poumls  Scots,  in  terms  of  and  cwfoni  19  w 
aA  of  parliament  (  and  the  defendera  ought  tO:he-fa«p4 
.conjua£lly  and  feverally,  liable  in  the  fum  of  ffMHl 

Scots,  as  the  expence  of  this  proccfi^  woA  dcQn9MMo9 
hereon.    Herefore/*  &c.  :;::<-♦ 

No.  LXVIU4  •     ".•:-cVrt:'p 

Summons  fiunded  on  the  Siatutofir  lemng  CattU.  „..^ 

^  ^  Unto  the  honourable  hk%  snajeftySs  joflaceaef fCMr  fcf 
the  county  of  A.  complains  B.  iq^ioaCL*  tkatiwhanv^^ 


!^  LTtUL  OF  SttLES.  fi 

ti6t  James  Vlt,  ptirl.  i,  ftC  2,  cap.  149  it  i$  ftatuted  and 
irdained^  That  all  heritors,  liferenters,  tenants,  cottarsi  and 
»dier  pofleflbrs  of  lands  and  houfesi  ihall  caufe  herd  their 
loribsy  nohi  iheep,  fwine,  and  goats  the  whole  year,  as  well 
n  winter  as  in  fummer;  and,  in  the  night  time,  (hall  caufe 
[Cep  them  in  houfes,  folds,  or  inclofures,  that  diey  may  ndt 
!at  or  deftroy  their  neighbour's  ground,  wood,  hedges,  or 
ilaiiting ;  certifying  fuch  as  contraveen,  that  they  (hall  pay 
inlf  a  merk,  totUs  quotus,  for  every  beaft  they  have  going  on 
heir  neighbour's  ground,  by  and  attour  the  damage  done  to 
lie  craft  or  planting}  and  declaring  that  it  fliall  be  lawful 
or  me  Iieritors  or  pofleflbrt  of  the  ground  to  detain  the  faid 
ie%^  until  he  be  paid  of  the  faid  half  merk  for  each  beait 
JMnd  DDOn  the  ground,  and  of  his  expence  in  keeping  the 
SUMS.  MOtwithftanding  whereof,  true  it  is  and  oi  veritfy 
hmt  the  (aid  C  defender  has  tran%refled  the  faid  zck 
(f  pittliament )  in  fo  far  as,  he  being  tackfman  of  the 
iM  of  D.  lying  in  the  pariih  of  E.  and  countr  of  A. 
imtrfiud,  by  himielf,  ier? atits,  and  othersj  for  wnom  he 
V^^aitfi^rabie,  upon  the  night  betwixt  the 

'      '      aittl  the  inftant,  aUowed 

"  ^  '        hdrfes  and  iheep,  the  property  of  the  £u4 

3i  t6  ^hmdbtf  in  the  lUffht-time,  who  broke  over  the  coin* 
iAittf^  badges  and  incfofures,  and  have  deftroyed  the  fame^ 
nOfAy  the  complatner  has  fufiered  to  the  extent  of  about 
pouAds  fterling  of  damages ;  which  beafts  were  feized 
ff  Afe  e6mpfcuner  and  his  fervants,  and  are  yet  in  his  pofle£* 
Im*  And  feeing  the  defender  is,  by  the  afterward  ftatutCp 
Vbt  Mf  Gable  to  make  up  to  the  complauner  Us  damagea 
ibre&id,  but  is  alfo  liable  in  half  a  merk  for  each  beaft  al- 
Ervied  to  trefpafs  upon  -his  ground,  and  for  the  ejtpence  of 
ieepi^  fuch  beafts ;  which  the  defender  refufes  to  pay  un* 
gft  66mpelled,  Therefor^,  the  iaid  C.  defender  ought  and 
bould  be  decerned  and  ordained  to  make  payment  to  the 
ompl;uner  of  the  aforefaid  fum  of  fterling,  at 

he  amount  of  the  damage  fuffered  by  him  in  and  on  account 
{ the  defender's  allowing  his  cattle  to  break  through  and 
leftroy  the  complainer's  hedges,  inclofures,  and  others* 
hm^  merks  Scots  money,  being  the  penalty  corref- 

londing  to  the  number  of  bt^afta  found  and  detained  upon 
he  oamphiner's  grounds. .  Ilem,  fterling  money,  as 

he  cspeaoe  of  tw  maintcnaiyc  of  iaid  cattle  from  the  time 
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they  were  fcizcd  upon  the  complainerfs  giDunds  to  the  dat$ 
hereof,  and  of  fuch  further  fum  as  the  complainers  may  be 
put  to,  ay  and  until  they  are  relieved  and  taken  off  the  corn- 
plainer*8  hands ;  together  with  fterling  as  the  expcnce 

of  this  procefs,  and  decree;  to  fpUow  hercpn.  Hcrcforc/ 
&c. 


No.  LXIX. 

Complaint  founded  upon  the  Statutes  againjl  the  Celehratv  of 

Clandefiine  Marriages. 

^*  Untq  the  honourable  his  majefty*s  juftices  of  pcaoe 
for  the  county  of  A.  complains  B.  proci^ator  fi(cal  of  coiitf 
as  well  for  his  own  as  the  public  intereft,  upon  C.  Thatil* 
beity  by  the  laws  and  a£is  of  parliament,  particuVurly  by  tbc 
a£l  1648,  cap.  8',  i66u  c^P*  34*  1698,  cap.  6;  theceb^ 
brator  of  marriages,  oi  whatever  perfons,  in  a  clindeftineaal 
irregular  way,  when  fuch  perfon  is  not  lawfully  orduiMl 
and  authorized  by  the  kirk,  is  to  be  baoifhedy  never  to  m 
turn :  Yet,  notwitftancling  whereof»  tru6  it  is,  and  of  ToitVi 
that  the  faid  C  defender  nas  tranfgrefled  theTe  laws^}  it  to 
far  as,  he  has  made  it  his  praAice,  for  thcfe  mootU 

bypaft,  in  the  county  of  A.  afore&id|  to  celebrate  chndef* 
tinp  and  irregular  marriages,  to  the  great  hurt  and  prejiidioi 
of  the  lieges,  although  ^he  faid  C.  is  not  an  ordained  imnil^ 
ter,  nor  qualified  to  celebrate  nfiarriages :  And  mote  prti- 
cularly,  upon  the        day  of  lad,         he  the  faid  C 

defender,  contrary  to  law,  aflumed  to  himfelf  the  office  of 
a  clergyman  or  minifter,  and  married  D. 

to  £.  a  lady  of  very  coafiderable  fbrtonei 
to  the  great  difpleafure  of  her  whole  friends  and  idarioos; 
atid  thefe  parties  fo  married  had  not  banns  proclaimedi  a<* 
the  law  requires ;  which  irregular  and  clandefiine  marrisigc 
was  celebrated  by  the  faid  C.  in  the  houfe  of  F.  iunkeqier^ 
lying  within  the  faid  cojinty  qf  A :  From  which  it  is  etident 
that  the  faid  defender  aQs  and  officiates  as  a  celebracor  of 
clahdcdine  and  irregular  marriages :  All  or  any  part  whoe^ 
of  being  proven,  the  faid  C.  defender  ought'  and  fiiouUi  bf 
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ed  this  county  for  life,  and  never  thereafter  to  be 
therein,  with  certification,  for  a  terror  to  others  to 
it  the  like.     According  to  juftjce.     Uerefore/'  &c> 


No.  LXX. 
Complaint  agairtfi  Party  and  Witneffes* 

Jnto  the  honourable  his  rtiajcfty'd  juftices  of  peace 
e  county  of  Aa  complains  B.  procurator  fifcal  of  courts 
II  for  his  own  as  the  public  intereft,  upon  C.  D.  and 
lat  albeit,  by  the  laws  and  a6ls  of  parliament,  and  par« 
riybythe  ads  1648,  cap.  8;  i6tfi,  cap.  34}  169^ 
»';  it  is  >naded,  That  whatfoevet  perfon  or  perfons 
nasiry,  or  procure  themfelvts  to  be  married^  in  a  clan^ 
e  or  irregulaf  wayi  by  any  perfon  not  aiuthori£ed  by- 
rk,'ihafll  be  imprifoiied  for  thtee  months,  and  (hall  b^ 
>ay9  tttch  nobleman  one  thoufatid  pounds  Scots,  eadi 
man  xnd  but^gefs  fiye  hundred  pounds  Scots,  and  each 
perfon  fiy^  hundred  merks,  and  lhall  remain  in  prifoa 
tney  make  payment  of  chefe  re(pe£tive  penalties}  and 
itnefies  to  fdch  martiages)  by  the  hft  ad  above  recited» 
ible  in  one  hundred  pounds  Scots  i  Yet  notwithftaml** 
hiCftof>  true  it  is,  and  of  verity,'  that  the  faid  C.  £L' 
I.  defenders  have  tranfgrefled  thefe  laws :  In  fo  far  as> 
id  G:  upon  the        day  of  years,  without  hi^ 

wfully  proclaimed,  as  the  law  requires,  procured  him«i 
»be  triarried  to  F.  within  the  county  of  A.  aforefaid^ 
a  perfon  not  lawfully  ordained  to  be  a  minifter,  nor 
rised  to  celebrate  marriage  j  and  they  the  other  de« 
ra  IX  slnd  E*  'were  witnefles  to  the  aforefaid  irregular, 
age  of  the  faid  C.  to  F.  From  all  which,  'the  defend- 
H  to  be  pUfrifhed,  in  conformity  to  the  faid  ads  of  par<« 
lit,-         '    -■' 

All,  or  any  part  whereof,  being  proven,  the  faid  C.  D. 
>defetaders,  ought  and  fhoiild  be  fined  and  punilhed, 
rm  to  the  aforefaid  lawsi  for  a  terror  to  others  to  com- 
■  Het^ore,^  8ic. 
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Complaint  founded  upon  the  Statute  agnnft  Bla/^bemj. 

^^  Unto  the  honourabk  his.  nujefty's  jufiices  of  peace 
for  the  county  of  A<  Qomplain9,  Q«  proc^untor  fifcal  of  cooit, 
as  well  for  his  own  as  the  public  inteceft,  apmi  C.  That  ai- 
beiti  by  the  laws  and  a^s  of  parliament,  and  partieidtrh  bf 
thca&s  16615  cap.  31,  ^r\A  1695^  G».  1  z,  it  U  fa^|nd| 
that  m^ofiTcr  fli^l>  ia  tlns^r  writii]^  or  diico^HiM^  6wf%  in- 
pu^^.qu^rveU  aKHO,  ^r  f«ajEm  9pui^  t^  Beiw  pf  i^iH 
or  aiiy  d  the  per«)ai  of  tile  UM^4  Tnai^,  or  ^  9QCiV9i9 
of  the  If  «lir  Scriptvm  of  x\m  0\^  iiyl  New  IVUnn^  « 
the  Fr^Tvfencc  ^  Qq4  in  the  gpyenu^eat  of  the  W^ 

and  vRhile  thejr  five  puVUf  Mki^ioB  tQ  dpc  coMrcfnt 
within  which  the  fe^nM  ^v^lA  comnuftedf  <tc« :  Tct  fll|^ 
iKithft^ading  w)^wi^f»  tniD  i|  i^  and  ol  TcrilTt  that  die  ttl 
Cdctiad^r  ha9  ti!9n%«e|Rid: lhe|e  tows :  In  t>£va^iktAe 
ikid  Q4  within  ish^fe  tbw  PiQRAh^  pafti  wsocr^  immiflfalg 
and  p^hlUhedpt  a  moft  WfplMmpp^  p^^^pUct,  i|ititied|  * 

/  in  whkh  ^ofl^  h#  the  d^^^toder  dnki  tk 
authentickjr  and  truth  of  ^^  H$jj|  3q^ipt^rcsof  tlie  OUtad 
Mow  Tcftannent,  avd,  Qf  the*  Pnw i4c;aco  of  God  ua  dkep 
lemmcfM  ol  ^  i«odd«.  to  ijl^  gs^l  hurt  and  pit}Mi«<  ^ 
the  moraik  ef  ihiQ  public ;  and  thQ  &id  C  beia^  bmfk  ^ 
fore  your  heaousa  for  enawp^tippa,  he,  upon  tlie  day  tC 
easitted  a  decjaiulio^  acknowiectemg  that  he  wm 
die  author  of  the  aforefaid  blafphemoua  pesK>miaa6ei  ai  his 
declaration^  figned  by  hini  and  D-  E.  £fi|i  one  of  bis  ao* 
jefty'&  jjafllices  of  poice  for  thp  iaid  couoty  of  A.  ia  die 
eterk's:  nands,,  will  tefttfy :  ?tK>nx  all  which,  it  is  evident  dtft 
the  faid  C  defend<T  is  ihfi  a«^r  apd  pidhttflief  of  abU(^ 
phemous  work,  and  falls  to  be  punifhed  according  to.  Iav» 

All  or  any  part:  thiereof  being  proveot  tbff  Cud  C  dfifeote 
pughe  aad  ihould  be  cpcporaUy  p»nj))ifd»  in  terms  dflawi 
and  the  afore&id  puhUoitionit  ought.  tO;  iM  delUoj^  sod 
ftipprefled,  by  order  of  court ;  tQ  detC9.Qlber|  frgoi.ceaMit* 
ting  fuch  pradtice  in  future.    Herefore,*^  &c« 
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X^offtplaintfitmJed  upon  tie  Statutes  again/l  Curing  and 

fviearing. 

•  **,  I^mra  the  honourable  his  majeft/s  juftices  of  peace 
Ipr.dbe  coonty  of  A.  complains  B.  pnxnirator  fifcal  of  courts 
M  «cii  £qc  his  own  as  the  public  intereft^  upon  C.  That  ai- 
baitt.  by  the  laws  and  a&  of  parliament,  and  particulaily 
Ae.att  1551,  cap.  16;  1581^  cap.  103;  1661,  cap.  19; 
i^Tftf  capJ2ai  1690^  cap.  25;  1693,  ^9*  4^s  '^^  ^* 
lSfi4.iproranc  cur6ng  sind  fwearing  is  pfohibited,  by  whatever 
speffm  or  jpcrfons»  under  certain  pains  and  penalties  ftcised 
ifrlhefe  arai:  Yet,  notu  ithftanding  wherc^  true  it  is^  and 
<of.Ymu^  that  ihe  faid  C.  defender  has  trsmfgrefed.  thefe 
bws :  In  fo  far  as,  for  theie  months  bfpafti-  he  his 

■Mde  It  his'conftant  9«id  habitual  praAke,  m  the  public 
fl^MS#  of  j4.  and  other  places,  withb'  the  aforelald  county 
if  A.  so  pfffanely  curie  and  fwear,  in  a  horrid  and  fliookiag 
vn^mtfB^  to  the  great  annoyance  of  the  jmUife  in  general^  and 
tlMH%h  soften  reproved  for,  and  defired  todeflft  ffoiwiirid 
wnfXkic^  yet  he  the  defender  gloried  in  his  intqnity^  alMlib 
Islb  to  be  fined  and  puniflied,  in  conformity  to  the  laws 
i^ade  againft  thofe  who  profanely  curfe  and  fwear. 

>AU  or  any  part  whereof  being  proven,  the  faid  C.  de- 
fesder  ought  and  (hould  be  fined  and  amerciated,  in  terms 
of  find  laws,  payable  to  the  complainer,  to  be  applied  as  the 
a£ti^  dire&j  to  deter  others  from  commitdng  the  like.** 


No.  LXXIII. 

tUttiflasnt  on  the  Scoiti/b  Statute  again/i  Profanation  of  tie 
\  Sunday. 

.  <<  XJnt«  the  honourable  his  majeftj^s  juftioes  of  peace 
Ebr  the  county  of  A.  complains  B.  procurator  fifcal  of  courts 
as  well  for  his  own  as  the  public  intereft,  upon  C.  and  D. 
That  albeiti  by  the  laws  and  a£iirof  parliament»  particularly 
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by  the  aAs  1579,  cap.  70;  1592,  cap.  124;  1593. cap.  163; 

1594*  cap.  201;  and    1661,  cap.  18;  profanation  of  the 

Lord's  day  is  prohibited,  by  whateycr  perfon  or  pcrfons, 
under  the  penahies  therein  contained:  Tet»  notwithftanding 
thereof,  true  it  is,  and  of  Teriu,  that  the  faid  C  and  D. 
defenders,  have  tranfgreflled  the(e  laws :  In  fo  far  as,  upon 
the  Lord's  Day,  being  the  day  of  betwiiu  the 

^  hours  of        aiid  '  afternoon,  in  the  public  high  ftreet 

of  A.  and  county  afbrefaid,  when  the  lieges  were  deoestlf 
going  to  church,  for  the  worfhip  of  God,  die  defenders  did 

-then  and  there,  in  defiance  of  religion,  law,  public  order, 

« and  decency,  trarerfe  alongft  the  ftreets,  and  made  great 
noife  and  <difturbance,  by  uttering  many  horrid  oaths  and 
•imprecationf  tofwards  the  lieges  thus  going  to  dtrine  ferrice, 
at  alibt  by  finging  kwd  and  obfcene  fongs,  to  the  great  pro- 
fanation of  the  Lord's  day,  and  annoyance  of  the  inhabit- 
ants, whereby  it  is  evident  the  defenders  have  contrafened 
the  la\v^  enacted  againft  Sabbath  breakers* 

^  , Allror  any  part  whcfeof  being  proven,  the  (aid  C.  and 
D<  defenders  ought  aadfhoald  be  fined  and  punifbed,  io 
terms. of  the  aforefaid  laws,  the  fines  to  be  applied  as  Ac 
a£ls  dired,  and  ordained  to  find  caution  not  to  be  gvikj  of 
fuch  an  ofience  in  tifloe  coaung,  to  deter  others.    fik|e- 

'  fore,"  &c. 
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inoAofoBaper  Domaum  R^m  Ci^n  MMOU  Uxtu  ScoiU. 

-tA  kind  of  Cocimifioo  •€  the  Peace  io  die  reigii  ef  Edward  I,  ((at 

^Imtymtenment  dg  is  pmt  M  4i  U  finite  i»  U  terrr;'*)  and  quoted  in 

.  VoL  I,  p.  4,  as  iilnfintive  of  Scottiib  Jnrifdidiont  in  thofe  daji. 

Clanti  53,  £.  i,  M.  13,  J9rf9  im  aiatm,  "See  VLjkf^  PUeit,  PmH,  Appw 

P-  503. 

lAIT  a  remembrer  que  come  noftre  feigpieiir  le  roy  de  fon 
parlement  qil  tynt  a  Weflmufttr  en  quarreine,  t*an  de  fon 
tie  trentiGne  tierz,  euft  fait  afavoir  par  Icvefqe  de  Glagu^  le 
mte  de  Carrtk^  monfieur  Johan  de  Segrofoe  adunqes  tenant  le 
1  le  roy  en  LoenosSf  et  par  fire  yohan  de  Sandalcj  chamberleyne 
(coce,  as  lea  bones  gentz  de  la  terre  De/coee,  qil  feifent  aCCcm&Ier 
cmnmitnalu  He  It  terre ;  et  que  eittre  tuT  toutiir,  elettCmt  cettein 
nnftre  de  gentz,  jfut  tenir  He  4^8t  mtitmt  U  (ommntmlte  t  ^^- 
fUr  att  ptrltment  que  nodre  teigneur  le  ro^  atoit  ordene  a  tenira 
is  femaynes  apres  la  fefte  de  la  nativite  feynt  yoban  le  Baptise 
>cbayn  fuant»  le  quel  parlement  fiift  eflbigner  tantque  a  la  fefte 
lafsumption  de  noftre  dame,  per  maundement  de  noftre  feig- 
ir  le  roy,  et  puis  tantque  as  uftaves  de  la  fefte  de  la  nativite 
ftre  dame  procheinement  fuant.     Ac  quels  lieu  et  terme  let 
!fqes  de  Seint  Andr.  et  de  Dunkddytit  labbe  de  Coufre^  et  labbe 
Monroi,  le  counte  de  Boghan^  mounfieur  Johan  de  Muhray^ 
mniieur  jRe&fit  de  Kaih^  mounfieur  ^idli/iR  de  Gurdam^  mounfieur 
^han  de  Inchmartyn^  vindrent  come  ceux  qui  feurent  efleux,  ft 
beef  He  par  la  cmmnuiialte  tie  la  Hite  terre  Defcoce,  et  le  count 
Urici  qui  fuft  efleu  davoir  cfte  le  diffifme  de  venir  de  par  meifine 
commnoalte  ny  vint  mye,  par  quei  par  le  commaodement  nof- 
!  feigneur  le  roy  y  fuft  affignez  mounfieur  ycbat^  de  Mtneteti. 
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£  pur  treiter  des  bofoignes  Dcfcoce  enfemblement  oue  ks  gcntt 
Defcoce  avant  nomez  furent  amgncz  afcunnes  gentz  DaigkUmt 
dunt  les  nouns  font  cy  defuth :  £t  eux  tutz  auu  bien  kt  Eaddi 
come  les  efcotz  qui  feurent  prcfentz  au  treitiz  dc  cdes  bofaigBei, 
ct  chefcun  de  eux  feveraument  par  commandement  noftre  £sg- 
neur  le  roy  feurent  Urmetttrn  Colmu  U  ^oq^ort  im  trtfcUi  tr  U0 
tUxit$» 

Levefque  de  Ct/lr.  labbe  de  WffimiJUr^  k  couzite  de  Jtfint^ 
mounOeur  Hugh  k  Defpenjer^  mounfieur  Joham  de  Hsfimgtf  mei 
il  ny  poeit  venir  pur  la  maladie,  mounfieur  Johan  JBotetmrtf  mooa* 
ileur  Roger  Brabazcun^  mounlknv  WilBam  de  BartfarJ^  mounfinr 
Joban  de  IJle^  mcftre  Raynard  de  Brandon^  firere  Hwk  de  Mm^ 
€ejtr*  fire  Johan  de  Benjieaie^  kvefque  de  Wirto^.  labbc  de 
WaverUj  le  counte  de  Herefofd^  mounfieur  Hair,  de  Ptrcyt  mooai 
fieur  WtlHam  Martyn^  fire  JTo&sii  de  S^ndmkf  fife  Rtujf^  Jfei^bmh 
monfkur  Roger  de  Hegbbamf  meftre  PAfJ^  Marim. 

£t  endroit  des  dites  bofoignes,  entre  ceux  Dcngleierre  et  Dd^ 
tmXf  zifumtc  nonwm  prinKvenent  trekc  •&  fur  k  gowuimut  oe 
k  tcvte  Difc^ctm  £t  quant  a  mettre  giM'dtia  de  fai  tore*  accord 
eft  que  nounfieur  JtAm.  de  Ereimmp  fiut  kutejvmt  k  roj  co 
.^/€v<»»  iMid  gardein  de  k  tfine*. 

Item,  endboit  del  eftat.du  cbaaceUert  accord  eft^oc  fire  tfiL 
Bam  de  Bevercotet  demoerge  chanceller  Defcoce. 
.    lt«m,  que  fire  JoUn  icSofi^  iexxuf^rgt  chap)ber{u^  f^^jM^f 
et  que  uu  contrerouUur  fqit  ^Higoe  a  hr^  ceft  alavoir  fixe  Mtiirt 
Heron.    Fuiz  ed  treitez  <t  4u:;6<)rd^z  de  metere  qualne  pcaie  dcf 
juftices  en  la  terre  Defm*%  ^  pur  oe  <)ue  l^s  chofes  loient  vyfyf^ 
de  melllur  array  et  plu«  a  bPBOur  et  au  profit  dc  n^flre  iejgnfor  I^ 
roy,  et  al  aifem^nt  du  popk»  eft  aQcatu  que  en  Loieiick  iilieQt  ion^ 
jufticest  ceft  afaToir  mounfieur.  jfohau  de  LUf  et  XBounfieur  J4m 
de  Gurdou  ;  en  Gatpayt  nounfieur  Rj^g^  dc  KuripitUrici^  et  ma^ 
fieur  JV^rfter  de  Burghdtm*    Xx  pur  Us  terrei  de  la  jner  D^gtctt 
ceft  afavoir  eutre  fa  rivere  ie.Foriit,  et  ki  montZy  mouDfic^r 
Rokeri  de  iTfti,  et  mouitfieur  ifilSum  lage,  et  piir  ka  ^nei  ik  b 
ks  MofU%%  .mouofieur  ReynaM^  k  CiUc^»  ct  mot^iificui:  yWvf  4f 
/^4!wy  du  counte  de  NortLuoilbcrL 

Item,  accorde  eft«  que  1^  vllbuntes  qui  demorrost  ta  b  tcnc, 
foient  ^entz  oeez  de  la  terre  X^efcoce^  ou  E^gUsp  tLiq/itvi  mji 
et  remuet  par  le  lieutenant  k  roy»  et  par  k  ^hamberlp^  ftiooc 
lur  difcrction,  et  ceux  vifcuutea  faceot  M&pc  ]>e(i;)irUrnc^  fi* 
come  Ie€  vifcuntes  foIeientfairCf  et  que  cfux  qui.  fieropt  my»  ^ 
9unte8  foient  les  plus  fuffifauatZi  If  a  pUia  gpyLVCi|^l^  et  les  plu* 
profitabks  que.  home  purra  troi^ver  pur  k  roy^  pur  k  pqple*  ^ 
pur.  la  pees  garder  et  neinteiner  ^^  et  quanta  ^fio^  PGdcae  ^  d< 
^cuntcs  eo  j[a  manere  que  ton  fuiu      • 
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Qoe  le  diAmberleb  qui  aunt  U  prde  dtt  cb«ftd  dc  BinwfL 
mette  defoutz  luy  tid  pur  eftre  vilcimu  de  Birtwfk  pur  qui  u 
VQudia  rcfpoodre. 

lyEdfimrghf  de  Hm&igtomt  de  UaMfoit  mounfieiir  Ar  de  .itt- 

SenrS^  cell  qui  eft  de  Fee^  vUcunt ;  de  Vmdra%  mouafieur  Ri^ard 
S^jmardf  vilcuot;  de  WwUm^  Tinnai  Makiodaglh  vUcuot;  dtjre^ 
mooiifievr  G9dcfm  de  Rot,  Tifcsnt ;  de  I^Mm,  mouniieur  JKmr* 
de  Soiii  Cler^  Tilcunt ;  de  Dumhrttath  mounfieur  Jobtm  de  Jfintf- 
<|«c2»  viCcom  et  cQiu ;  de  SirroeBuf  Wi&amBjJet^  viCcuot  et  coa* ; 
4e  tlacimmum^  mounfieur  moMcoiam^  delaatr  Pt/pre,  TiicuBt;  de 
tfyiuxard(mr%  de  iSjuirox,  ceH  qui  eft  de  Fee,  vifcunt;  de  jF{^ 
mounfieur  Can/laniyn  de  Lighore^  Tifcunc;  de  Ptrib^  mounfieur 
yotkm  de  Inckmartin^  viibunt ;  de  Fwfurt^  WiBam  de  Hcrtk,  Tif- 
coBt  i  de  KjpJutr^Ph  mo|in£eur  Ridard  de  Dumuertf  Tifcuati 
de  Aterdunt  mQuafieur  N^rmam  de  Labbfth  vifcunt ;  de  JSag|& 
nouofieur  Wautar  de  Jfaridef  vifcunt ;  de  Elgyit  UTd^Mm  Hycmam, 
irifcuot  I  de  Forrdi^  et  de  Imuroarym^  Alrvaadnr  IKJjsmam^  tiT- 
pint ;  oe  Imumkt  mouofieur  Jabaa  dc  JS/irtvcfyn^  ^Icuot;  d( 
Cremiatlynf  mounfieur  WUEam  de  Jhtaai^  qui  eft  de  /ir»  «i{cunt. 

Item  endroit  de  coroncrst  accorde^  eft  que  le  lieutenant  k  ro^t 
le  chiwnceller,  et  le  chambedeiny  vcent,  qneux  coronert  font  en 
la  terre  fuffifantz»  et  cenx  quil  trovoront  fuffitaatz  demoergent 
calur  offices,  et  ceus  qui  ne  fieiroat  tiovcz  fiiffifantz  et  necnt 
chaxttes  du  doun  des  offices  (bient  oftez,  et  que  Ic  lieutenant  le 
rojt  et  le  ctumnccUers  et  Le  chambetkin,  (bkuac  lur  dii'cretion  T 
^Mtt^ia  antreft  £a§kiif  ou  geatz  DMft9€it  neezt  qui  foient  fd£- 
bptt  inei».  let  coronert  qui  ne  ferroat  trovez  funCuUz  et  eeat 
ti^^rtret  du  doun  det  officet  ne  foient  rcmuez  taaque  le  lieu^eaant 
\t  ipy^  le  chaacdkr,  et  le  chainberkin,  eieat  (ut  ne  certifiez  k 
wjif  et  quil  eneit  dit  fa  >cQlunte-*£t  accorde  eft  quek  lieutenaat 
le  soY»  et  k  cbaaceUer,  et  k  chamberleia,  avifent  et  certifieat  k 
loy  a  ioa  procWya  parkment  a  trdt  femaynet  dc  paich»  de  oeux 
^oroaert  qui  ne  (moat  tsovez  (uffifiKitz  aufi  bien  deceux  qui  unt 
cbMrtret  cum  de«  autretqui  ne  let  uat. 

Item  eadroit  dc  challeux,  ordeac  tfl  qae  licutcaant  k  roy  ek 
ca  fa  maia  kt  chaftelx  de  Rokeibarglii,  et  de  Jeddewocte^  fiDome 
le  roy  ad  ordene. 

Item  que  Monfieur  yoiau  de  IGi^efitm  demoesge  coafiabk  et 
gardeyae  du  cbftftel  de  Edimburgb* 

Item  que  Pmrz  Luband  demoerge  gardeyae  de  ZiUijfat  ficome 
k  cbaunberlein  li  ad  k  Gmird^  Bathe* 

Item  que  Wdtum  By  let  demoevge  coaftabk  et  gardevae  du 
«haftel  de  ^i^v£^»  et  vificuatc^  ct  la  garneifim  du.  cbaftel  (iodt 
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ordonee  per  ie  licntenant  le  roy,  et  par  le  cliamberlein,  i  lor 
jprimerc  venue  en  D^oflr. 

Item  que  Mon(ieur  Joban  Metftetb  demoerge  conftable  et  gir* 
deyne  du  chaftcl  de  Dumbre^ii^  A  vilcunte,  et  la  garcifoa  de 
oeu  chaftel  foit  ordenee  per  le  lieutenant  le  roj,  et  par  le  chann 
bcrlein,  a  lur  primere  venue  en  Efcoce. 

Et  fait  en  entendre,  que  le  lieutenant  le  roy»  et  le  chancdkri 
et  le  charoberlein  puiflent  folonc  lur  dilbretion  remuer  let  jufticei 
et  Tifcuntes  avant  nomez^  et  mettre  y  autres  Et^kis,  ou  gcntz 
neez  Drfcoet  tielx,  tome  il  verront  que  foient  fufluantz  tutes  la 
foitz  que  lur  plerra,  et  fi  come  il  verront/  que  meutz  foit  alho* 
Bour,  et  au  profit  dn  roy,  et  al  aifement  du  poeple,  ct  park 
maintenement  de  la  pees. 

Endroit  des  leis  et  ufages  pur  le  govenlment  de  la  terrei)^ 
eocet  ordene  eft  que  lufage  de  Sciai  et  de  Breti  deforendroit  fint 
defendu^  ft  que  tnev  ne  foit  nfez.  Et  ordene  eft  aufint,  quek 
lieutenant  le  roy,  de  hour  quil  ferra  vexiuz  en  la  terre  Df/coee  bet 
aflembler  left  bones  gentz  de  la  terre  en  aucyn  certeiu  lieo»  le 
quel  il  \erra  que  a  ce  foit  covenable,  et  que  illoeqea  eh  la  pit* 
fence  de  luy  ct  des  gentz  qil  y  ferront  atfeinblez,  foient  ithercet 
les  leis  que  le  roy  David  fift,  et  aufint  les  amendementz,  et  ks 
additions  que  unt  efle  puis  fiutz  par  les  roys.  £t  le  lieutenant 
le  roy  irntre  li  et  le  confeil  quil  y  aura,  aufi  bicn  des  Englm  come 
des  Efibht  redrefcent  et  ameiident  les  leis  et  les  ufages  qe  fov 
apartemcnt  encbntre  Dicu  et  reifdn,  folonc  ce  quil  purront  ea  & 
brief  terme,  et  (i  avant  come  il  purront  faunt  lavKement  du  xoj. 
€t  ceiner  (j^frtf  ail  ne  purront  rrnHfcst,  he  ndTeront  twgmiiut  (kM 
\t  toi  enfemMemtnt  one  tt\t$,  t^n^  ctienmt  tccoctirji  (oient  itflini  at 
ctcrit  niftimteaient  et  apttttntent  pet  conimttn  aflent  tut  lirstcaHC 
If  to?,  et  ^t$  fsm$  \ni  c  CrcTOttt  aftenttlrf ,  et  teCoiu^  U  fed  Itlifa^ 
tenant  fSoimt  poto  an  eof  a  Wejlmujler  a  xrt$  femti^iiri  apc«lil 
]Patcfi  pTOdief nemrai  lAenir  par  mtfttre  le  lieotfttant,  ct  pac  or^ 
teintjf  ^ttiv^  Defeoci^  tant?  et  tfefr  come  lt$  ((ent^  U  fa  cafmaailMI 
tie  la  terre,  %vA  ferront  t  tela  atCraiMe,  t^ooHreitt  eilfte  put  meCiBCf  iB^ 
tWfn  porter  an  ra^  an  lieu  H  remit  atianlrft?  et  que  ceir  9i  t  ^ 
iront,  cent  plener  peer  ne  par  fa  nmtmmiaUe  te  la  terre  par  tt« 
rotoer  et  afiermer  ee  qtte  enftrra  otttrne,  and  atant  cai^e  enr  tat)  k 
la  commanalte  purront  faire,  0  ;  fentfent  prefemfy  H  qjaizfBxmft^ 
entre  ear  qui  t?  ten^ront  et  U$  gent^  q[ne  le  ro^  twnbra  aiiipiir  t 
ear,  pttiflenc  .ie0  niten  cioOrn  eSce  tietoen  et  eramtoee^y  tt  qiu  ioni 
paUle  orftener  et  aSermer  tfen  ri^reftement,  par  ^ef  Ifi  tttztD^tm 
putSe  meat?  edre  qoleif  et  goDerhee  atom^  leara  men.  £t  voet  le 
royi  que  Ion  dit  lieutenant"  (bit  illoeqes  eh  prqpr^  pcrfcme  a 
meiiiiie  loure.    Poxs  cosmmnUa  la  toy  et  drdene  xft,  que  le  dit 


4^  I«  APPENDIX  III,  IWL 

amc  que  fcut  mis  a  fon  lieutenant  et  as  gentz  Dejcoce  per  venir 
tu  parlemeut  as  trois  femaines  apres  Pafch  foit  efloignez  tantque 
I  JLafcenfioQ* 

Item  endroit  de  demuer  hors  Defcoce  ceut,  par  qui  la  peei 
^orrcit  eftre  troublee»  ordene  efts  que  le  lieutenant  la  roy  quant 
1  ferra  vencz  en  Efcoce^  eit  fur  ce  confeil  et  avifement  oue  let 
x>ne8  gentz  de  la  terre,  (t  ceur  tuil  trottnt  jpiK  U  coimCdl  til  \ 
ibftm,  t°^  Cacent  a  remoer  (tr  tisi  octieCon  e nbf  en  EngUttm  an 
rof  en  cotteife  manere^  Q  t^  le  top  sntiCe  ominer  a  \u  faire  Xiemnr* 
ret  en  EngUterre  Tiecea  Tretiie^  Qcmne  il  Drnra  t^  face  a  faite. 

Item  ordene  eft,  qe  Mounfieur  Alexandre  de  Lyndefeie  demoerge 
bora  Defcoce  par  un  demy  an»  fi  come  autre  foitz  fuft  ordene. 

Item  accord  eft.  qe  commande  foit  au  Counte  de  Carrik^  qil 
mctte  le  chaftel  de  Kyndromyn  en  la  garde  de  tiel  homme  pier  qi 
il  mei&nes  voudra  rcfpondre. 

Item  ordene  eftc,  que  Monfieur  Symond  Frajer  foit  preft  et 
apparaillez  le  20  jour  de  Noel^  a  mover  de  fa  dunques  pur  venir 
au  roy,  et  pur  aler  par  fes  joumees  de  jpur  en  autre  tant  qil  f(»l^ 
bors  due  poer  noftre  feigneur  le  roy,  et  hors  du  poer  le  roy  de 
France  sur  tenk  rnl  $tr  fuatre  ann,  ft  come  antte  foitf  fettft  orXiei», 
ceft  afavoir  a  la  grace  et  au  repel  de  noftre  feigneur  le  roy* 
"  Endroit  des  bufoignes  Defcoce  que  deyvent  eftrc  treitees  quant- 
au  government  de  la  terre  Defcoce^  par  les  gentz  a  ce  alBgnez* 
Toet  noftre  feigneur  le  roy,  qe  eux  tutz  aufibien  les  Engleii  come 
les  Efeotxy  Cbient  c^trgeg  et  Crpnente^  fur  le  corp0  nolhre  feignenr, 
et  fur  feinted  telitneK,  et  fut  feinted  t^angetne^,  ceil  aftt)olr  cbeCcnii 
Meranment  en  It  mtnete  qjf  (tnUifU 

Alie"tiOtti(  lim  et  lo^nment  Tiirre?  et  confeillere?,  ce  tot  tionn 
UntttPff  que  pntra  tomer  a  me^tenement  ne  la  ^eeiv  et  De  It  qniete 
De  la  terre,  et  De  la  feignnrte,  et  Dn  pq^k  noQre  feigneur  le  ro{y,  efpe« 
ciaimmt  en  la  terre  Defcoce.  <6t  %t  let  Deftenrtanctif  et  Un  tm* 
ydktement?  qne  Dou#  tDe^  fen  et  ftf  e?,  on  'ptttte?  ftDoit  qne  mttf 
eile  ft  Cmt  on  snrront  eftre  centre  la  yetn  et  It  gnsDe  De  la  eeere,  et 
DC  ta  fUfnurie,  et  Do  j^nfit  noftre  feigneur  le  roi;,  et  nomemem  en  It 
Dite  terte  Defcoce  en  quel  ciefe  qe  ^e  fiitt  Donn  Dirre?  tt  Defdofeertf 
enntement  Colonc  Doftre  entenDement  loiolment  et  en  Itne  fo{y,  et  com* 
ment  ta  terre  $orrt  melti  eftre  qotee  et  goDeme.  ^t  ft  Donn  Cscief 
iei  00  ttftge  (tr  quel  la  pee^  et  It  qniete  De  la  terre,  De  la  feignorif 
et  btt  (q^Ie  noftre  fdgneur  le  rop  et  nomement  en  It  terre  Defcoce^ 
eit  efte,  on  fdit,  on  (orrt  eftre  trouble  en  nule  mtnere,  qne  ton#  lei 
Dihe^  t0  ttttrejf  qui  font  tuftnt  tftigne?  t  ce  confeil,  et  for  re  Dirre| 
tiollte  confdl,  et  Doftre  tD^  entre  eur  enfemble  ptr  commone  tc^ 
cofD,  i^tr  qoei  It  Deftut  putSe  eftre  tmenDe,  ft  aDtnt  come  Douji  ft« 
Dert?  t  Ctr  Ir  tvt  Doet  iDrrfr  ptr  DOO0  ronleilt    €t  que  par  torot, 
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fli^  yQr  pRCf  fw  psr  yicuiic,  sf  pvT  inutCf  w»  pur  cyoif  qot  fm 
ffmitf  tu  ipst  fintttfitt^  Hf  jpsr  tHiftiitf  tptt  fMUf  ttbtsf  ftft  tMR  ill 
iflvref ,  a  qui  Qe  ce  foU,  Dottii  m  Utxrf  tif  fatre,  lit  nftt  ttf  to  (iu 
llrflto  b0  ctoM  Mn$  lOM  t  oit  tolitf  ljni»  et  a  tut  nttrt  fm.  f 
fr  Hf  c^iCr  qe  fait  fait  on  BUf»  ait  yarlea  rtttta  ttfii  at  to  aatni 
foi  tat,  atKamiaiiti  a  caft  ttoML  towi  na  attufttrf  mil  ittttt:  Ct 
9  to  (iaCt0  trait ca0  at  actattiaa  tani  taiftia^  Ctttta^*  0  mt  9U$  li 
foiant  vittabattatf y  tant^Ea  Mtn  to  aai  muttta^  an  tag  at  a  caltf  ffi  | 
Mora  aj^aUr,  at  til  aft  Ctet  tt  Bit  at  vf^im  Ul  imHwou.  Ct  CMI 
fa4a|  ttnl  fC  teisaata  an  la  terra  Deacoce  f  srra  tamrr  t  maatlitt 
Ka  la  jpaai^)  at  la  ^aal  HnWBt  mel?  tOMOtttt  Kati  Ba  U  tarn  D^liiffi 
pttt  la  magstaiiaawtt  to  la  ptt$f  ft  touf  to  niiiflta^  at  irivaaf  aWN 
ffiant  tt  raCtt  at  toatf  can?  t^  nana  fstotf^  ipd  ftfast  fia&*  9t  fitiM 
to  ttoto  fttufeltff  ailrtf  at  ttnttitUttj  al  taniiauc  tia  ikaSta  frj(mfr 
la  rag,  at  a  ^uittt  et  aa  praftft  to  toai  at  tot  usttoi  Wtof  gaitf  V 
Or  roganiitey  at  Ha  lei^iitttia* 

Et  fiut  a  rem^mbrer,  q^  le  roy  a  ami  tNirleittent  dea  SlM$» 
ojrtaTct  de  la  nativite  noatrt  dame  cotftmanda  devaot  aoft  odMl 
m  chamberldn  Defett»f  ga  to  Btttgai^  ^  A#awM  fT  tttan 
iaiHea  at  tttswf  Wov^  to  artantu  tj^  tetfatoHilMiryaa  fim  cawMto^ 
«iem«  psla  la  tMfiu&,  €t  ^  tnda  4ictat  jpMlieaa  t  taift  |if 
wtetoa  aftast  na  foia  allaaa* 


No.IL 

Small  Debt  Court  tried  mlh  good  EfiBf  in  DemmfH, 
— mentioned  io  VpU  If  p*  i  X7f 

• 

II  r^fttltera  de  pliia  granda  affant^fca  d\iBe  inftitttiM^Mi 
fubfiftc  depuis  Tannic  1795^  etdeotlegerBirfotniiiVittdqa 
dana  quelques  difpofitiona  antineorea  (  ce  font  Ida  tttteaafae 
de  conciiiation.  Dana  la  cafsaate,  on  dwifit  un  da  aAfiait 
dm  tribunal  de  la  conr  et  de  la  tille»  un  dea  membreadana* 
giftrat  et  nn  dea  trente  reprdfentana  de  la  bonrgeoifie.  Bm 
lea  autrea  vilies  le  mi^iftrat  prcpofe  crnatre  60  fix  dtojeoa 
dclairia  et  probes,  entre  lefqvela  h  bodrgeoific  en  cboiCi 
dent*  Les  avocats  font  exclus  de  la  Kfte  des  candidata.  Ala 
campagne,  les  baillia  font  chargda  de  la  conciliatioQi  et 
lorfque  Tdtendtie  du  baiiliage  he  leur  pamet  paa  de  s'ac* 
quitter  eux- mimes  de  cette  fon^Hon  dana  tous  lea  arroiKlifle- 
inens,  ils  nomment  pour  fe  reni{4acer  dcs  boauncs  i^iaelligetf 
ct  d*une  conduitc  euimable. 
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La  plopart  des  affaires  ciriles  font  de  la  competence  des 
tribunaos  de  conciliation.  li  n'eft  cependant  pas  interdit 
amt  couTS  de  joftice  de  propofer  des  moyens  conciliatoires 
dans  let  canies  qui  auront  6te  dire£iement  traduitea  devant 
dflei.  Les  tribunaas  de  conciliation  G^gent  k  huit  clos,  tt 
ttfie  fels  h  Iteistne,  excepte  dans  la  capitale,  oii  le  fiances 
ftmt  auffi  fr6qaentes  que  les  circonftances  Texigent.  Au  cas 
que  les  parties  ne  s'accordent  point,  la  Droc6dure  eft  regard^e 
DQffnoi^  nop  avenue,  et  il  n'eft  point  deliyr6  de  proems- verbal. 
Sl^.b'coocniadion  alieu,  elle  eft  enregiftiie,  et  des-lors  ello 
iqiUTfui^  ^  nine  fentcnce  juridtque.  La  procedure  ne  doit 
4finpr  ;au  dd^  de  huit  jours  dans  les  villes»  et  de  quinze  ^  la 
tai^ap^pCp  i^  inpins  qu'Q  n'v  ait  confentement  des  deux 
pfHrmii  >  ua  plu^  aiople  dejaU  Les  pieces  peuvent  ftcre 
czp^ees  fur  papier  non  timbre.  Aucune  afiaire  n'eft 
eaCattioe  .en  cour.  ordinaire)  ^  moins  que  le'demandeur  ne 
[twflt  prouver  avoir  eu  recours  ^  la  conciliation.  Les  frais 
de  la  prpcidure  font  de  64  fchellings,  qui  ne  fe  paient  que 
dans^te  cas,  oit  raccommodement  a  lieu.  L'impuiflance  xA 
peurmtt -etre  une  des  parties  d'acquitter  les  frais,  ne  doit 
point  emptcher  le  tribunal  de  proc6der.  A  Copenhagaei  <A 
ks  juges  du  tribunal  font  des  employes  publics,  ayant  ua 
falaire,  et  des  citoyens  aif^s  qui  doivent  slionorer  de  remplir 
une  fondion  G  utile,  les  frais  fo  r^duifent  ^12  fchellings 
pour  la  citation*  Tout  citoven  <)ui,  pendant  huit  annces,  fe 
lera  acqiiiltt^  avec  zile  des  devoirs  de  juge  de  conciliadon^ 
obtiendra  des  diftihflions  honorables.  Born^s  d'abord  ea 
Norvege  aux  villesi  les  tribunaux  dont  il  s'agtt,  ont  ^t^ 
^soidas'  dans  -ce  royanmci  aux  campagnes,  depuis  Tannic 
1797,  avcc  les  modiiicadons  au'e](igent  les  localites* 
:  iUoe  courte  exp6rience  a  fuffi  pour  convaincre  le  gouvemer* 
nent  dfe  I'utilite  de  cette  inftitution.  Pendant  les  trois  ano^ea 
qei  pr6:iderent  celle  de  (a  creation,  il  avail  it6  port^,  devant 
ke  ddurs  en  jprsmiere  infiance,  sc,52i  caufes;  pendant  lea 
tfois  anodes  lubf^quentes,  le  nombre  n'a  M  que  de  91653  } 
i0K6rioGt  par  confiquent  de  151868. 


^t' 
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No.  m. 

Jiepirt  cf  the  Juftlciary  Clerl  concerning  Trials  before  inferitt 
Courts  without  calling  a  Juryf^xc£cncd  to  in  VoL  I| 
p.  194. 

Edinburgh. — Thb  magi{trate8  of  the  ciCr  of  Edinboij^ 
hj  one  of  their  clerks,  reporti  that  the  conftant  pra3ia  m 
been  to  try  thieve^  and  other  offenders,  on  a  complaint  at 
the  inftance  of  the  procurator  fifcal,  diplano^  without  calEng 
a  jury ;  and  in  every  cafe  where  the  crime  deferred  it,  to 
\Tifi\Q.  corporal  punifhment,  by  whipping,  imprifonmeot, 
bani(hment,  pUlory,  and  the  like;  and  it  does  not  appear 
from  the  records,  that  ever  a  jurv  was  called  to  try  aupki 
for  leffer  deli6)s,  but  the  proceedings  have  been  vnifonsl^ 
de  piano  as  at  prefent. 

GlnJgozL. — ^The  magiftrates  of  Glafgow  report  by  tlieir 
clerk,  that  they  have  been  in  the  conftant  and  immemorial 
prafiice  of  infli£ling  corporal  punifliments,  fuch  as  whrapin^ 
pillory,  &c.  on  culprits  who  have  been  convidled  of  tbm 
and  other  petty  crimes,  and  this  always  without  a  jury;  and 
they  apprehend  it  would  be  impra^icable  to  preferve  die 
peace  and  police  of  the  city  without  a  power  of  that  Ibit 
being  lodged  with  the  magiilrates. 

Aberdeen, — ^The  magiftrates  of  Aberdeen,  by  their  deric, 
report,  that  it  has  been  the  immemorial  and  inrariable  piac- 
tice  of  the  magiftrates  of  that  city  to  infli A  corporal  ponilb- 
ments,  fuch  as  imprifonment,  drumming,  whipping,  pillory- 
ing, &c.  upon  all  culprits  convided  of  lefler  crimes  aeplmo^ 
without  calling  or  impanelling  a  jury ;  and  it  was  neier 
known  or  heard  of  their  powers  being  once  called  in  ouel^ 
tion :  That  there  does  not  appear  upon  the  records  c^  the  dqi^ 
rough-court  a  (ingle  inftance  to  the  contrary  of  this  pradice, 
excepting  in  the  cafe  of  a  freeman-barber  and  heritor  of  tbe 
town,  who  was  tried  about  the  year  1758,  for  extreme  op- 
preflion  and  cruelty  committed  againft  his  apprentice:  In 
V^hich  cafe,  as  the  concli^ons  of  the  libel  vere  for  a  verf 
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bigh  fine  and  damages,  as  well  as  for  deprivation  of  the  de* 
fender's  freedom  of  the  town,  the  magiilrates  were  adyifed 
:o  try  him  by  a  jury  of  his  fellow  citizens,  which  they  ac* 
»>rdingly  did. 

Perth. — ^The  magiftrates  of  Perth  report,  that  it  has  been 
lie  immemorial  pradice  there  to  try  criminals,  without  juries^ 
for  all  petty  crimes,  in  adiions  at  Uie  inftance  of  the  procur- 
itor  fifcal  %  and  to  infltfl  corporal  poniflimenta  on  inch  de* 
inquents,  by  imprifonment,  whippmg,  pillorying,  or  baniOi* 
nent;  and  Juries  are  never  called,  but  in  trials  where  a 
rapital  punimment  is  intended,  of  which  they  have  inftances; 
rhey  further  obferve,  that  if  inferior  judges  were  deprived 
>f  the  power  of  punilhing  corporally,  for  leflor  crimes,  with- 
»ut  Junes,  efpeeially  in  towns,  many  defers  would  pafs  with 
rinpudtty,  as  it  would  be  found  extremely  tr<fiiblefome,  ami 
iIoAoft  impra£Kcab)e,  to  ado{3t  the  forms  of  a  ji|ry  trial  for 
ivtfy  petty  crime  that  occurs  in  a  populous  town. 

Siir/hig. — ^The  magiftrates  of  Stirling  report,  that  they 
Mive  been  in  ofe  to  try  culprits  for  fmaller  trefpafbs,  and  to 
Aflift  eorporal  punilhmems  upon  them,  fueh  aft  bariifhfi(eiif> 
mprifonment,  and  the  like,  de  plan^  without  caUing  zy&y^ 
be  fentence  of  banifliment  always  containing  a  certification 
if  imj^rifonment  ancf  whipping  in  cafe  of  a  returtt;  and  in« 
lances  have  occurred  whet6  thefe  certifications -hsrvie  bttdll 
lilt  in  execution. 

^^r.-7-TH£  magiftrates  of  Ayr  report,  that  it  has  not  been 
he  pra£lice  there  to  inSift  a  corporal  panifhment  upon  cul- 
prits for  fmallbr  trefpafies  further  than  imprifonmenl,  vrith^ 
nt  a  trial  by  a  jury. 

Dumfries. — ^The  magiftrates  of  Dumfries  reporti  that  thett 
las  not  been  a  trial  of  any  crime  by  jury  before  them  in'  the 
(leitiory  of  man ;  that  there  have  been  fome  trials  of  petty 
hefts,  all  without  jury ;  but  the  magiftrates  hare  hot  pro^ 
eeded  to  afiy  higher  punifliment  than  baniflimeift'  froflnT  thei 
own  and  liberties  for  a  certain  terni  of  years ;  fometimes  by 
iray  of  addition  to  the  punifliment  of  banifliment,  the  deiin- 
juent  has  been  condu£led  from  the  one  end  of  the  town  tb 
he  other  by  tlie  common  executioner,  and  by  be^t  of  Stum's 
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but  no  perfon  for  thefe  many  years  has  been  by  the  ma^ 
trates  fentenced  to  be  whipt  or  pilloried.  They  farther  ob- 
ferve,  that  if  uiab  for  petty  thefts  or  leflcr  crimes,  were  not 
to  proceed  without  a  Jury,  fuch  crimes  would  moft  likdf 
pafs  altogether  unpunimed. 

Invermfs. — Thb  magiftrates  of  Invemefs  report,  thatdxy 
have,  on  different  occafions,  infliAed  the  corporal  pooiib. 
ments  of  whipping,  pillory,  &c.  without  the  formality  of  i 
jury. 

.  SHERIFFS. 

££i»hifgb. — The  (heriflF  of  Edinburgh  report^  tint  a 
fearch  hat  been  made  into  the  records  of  that  coort;  for  bmr 
iban  forty  years  back ;  and  of  aU  the  numerous  fisnt^noa  o( 
whipping,  &c.  pronounced  and  executed  in  that  pcno4 
none  of  them  have  been  infli£led  by  trial  by  jury,  exceplone 
sgttnft  Hood,  a  heckleaiaker,  in  1 749^  in  whofe  cafe  a  capital 
indi^toent  was  laid|  but  upon  pleadings,  and  before  deter 
mining  the  relevancy,  t^c  hbel  was  ircuiidled  to  an  arUciarf 
punifliment*  ^ 

.  .Merdem*'^^^  (heriff-fubftitute  of  Aberdeen  r»oftS|diat 
it  has  ni^t  been  in  the  pra£lice  in  that  cpunty  tojufiiamponi 
punifliments  for  lefler  crimes  or  trefpafles  without  trp9g  tk 
perfons  accufed  by  a  jury. 

-^fl^.— The  (hcriff  of  Argyle  reports,  that  a  thormig^ 
fearch  has  been  made  into  the  records  of  the  (heriffcofutof 
that  county,  but  from  them  it  does  not  appear  that  the  ilie< 
riff  was  ever  in  ufe  Mrithout  a  jury  to  inflid  any  other  corporal 
punifhinent  for  petnr  crimes  than  a  few  days  impiifoaiBait, 
and  that  only  in  cafes  of  riot  or  battery,  \Hierc  a  fine  nu 
awarded  to  compel  payment ;  neither  does  it  conCft  witk 
the  knowledge  of  the  oldeft  (Mraflitionera  there,,  tb^  the 
jQieriiFever  went  further  in  difcul&ng.4:riauaal  prpfccuoioaii. 

Roxiurgh. — ^The  (heriff  of  Roxburghflure  reportS|  that  dbc 
uniform  pra6tice  in  that  (hire  for  feveral  years  paftbas  bc^ 
to  try  by  a  jury  wherever  a  corporal  puniflunent  might  be 
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he  confequence  of  guilt  beingr  proten,  although  from  the 
ecords  inilances  appear  of  fetting  on  the  crofs  or  pillory^ 
nd  even  whipping,  when  the  trial  was  not  made  by  a  jury ; 
II  thefe  are  above  twenty  years  ago. 

Dumfries. — ^The  flieriff  of  Dumfriesfhire  reports,  that  it 
as  always  been  underftood  where  the  puniflimcnt  was  to 
e  extended  beyond  a  fine  and  imprifonmenti  that  the  culprit 
ras  entitled  to  be  tried  by  a  jury.  Only  two  culprits  hive 
een  whipt  within  thefe  twenty  years,  and  both  thefe  had 
ials  by  jury. 

jiyr. — ^The  (heriff-fubftitute  of  Ayr  reports,  that  he  has 
ztn  above  twenty  years  (herifF-fubititute  of  this  county,  and 
ever  knew  an  inftance  of  any,  even  the  fmalleft  corporal 
atiiihment,  (impiifonmer^t  always  excepted),  infliSed,  but 
pon  trial  by  jury,  nor  did  he  ever  hear  of  any  fuch  thag 
ippening  there, 

Lanark. — ^The  (herifF  of  Lanarkfhire  informs,  that  flieriff 
mrts  for  that  county  are  kept  at  Hamilton  a>id  Lanark  as 
dl  as  at  Glkfgow.    That,  at  Hanriiton,  it  dees  not  appear 
om  the  criminal  records  there,  flom  1748,  that  any  trial 
^d  proceeded  but  by  jury :  That  one  appears  in  the  court 
loks  without  a  jury,  at  the  inftance  of  the  procurator  fifcal 
'ainfl:  one  Scott,  who  was  fentenccd  to  be  imprifoned» 
nipt,  through  Hamilton,  branded  with  a  hot  iron  on  the 
ce,  and  baniihed  the  county  for  life  in  January  1773  :  That» 
Lanark,  neither  from  the  record^  nor  from  the  pradioners 
18  he  been  able  to  learn  of  any  corporal  puniihment  in- 
Sed  without  a  jury  froin  the  1748:    That,  at  GlafgeW| 
e  criminal  record  has  been  fearched  from  the  year  1748, 
liich  contains  an  infinite  number  of  trials,  followed  by  cor- 
ral aiid  fome  of  them  even  by  capital  puniihment,  but  all 
therti  were  jury  trials.  That  the  court  books  or  zOl  books 
d  al(b  been  looked  over  without  meeting  with  any  inftanpe 
corporal  punilhments^  except  one  of  a  perfon  bein^  pil^ 
rted,  and  another  of  a  perfon  being  drummed  through  the 
wn  upon  fentence  within  thefe  three  years  j  in  both  which 
fes,  the  culprits  had  made  ample  confeffion,  and  were 
fisfied  the  punifhment  was  milder  than  they  deferved. 

C2 
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Stirlmg.'^-^aE  iberiff  of  SticUog  itports»  that  after  ^  good 
deal  of  fearch,  he  can  iind  that  in  oo  inftaxice  the  CbenSd 
jthe  county  infilled  a  cotporal  puniflmufnt  iipon  a  colfrii 
without  a  trial  by  jury  odMsr  thao  impiilbiiintnt. 

Pet^h.^^Tnii  (hcriff  of  Perth  rqxirt^  that  he  has  al«»yi 
held  that  a  fheriif  hai  no  power,  in  crimes  great  or  fiany,  n 
inflifl;  any  corporal  punilhtnent  without  a  jury  trial;  ail 
accordingly,  fince  he  came  into  office  in  the  year  I7$$»  dioi 
nerer  has  been  a  libel  concluding  for  the  patna  oiE  bw,  of 
any  corporal  punifhment^  tried  without  a  jury  ^  and  inco^ 
poral  punifliment,  he  includes  even  impriionment  in  modam 
posna^  with  the  fingle  exception  of  imprifonment  for  cot- 
tempt  of  court,  and  prevarication  of  a  vitnefa.  Tliat  in  »* 
tions  of  a  mixed  nature,  where  pecuniaarjr  damages  aie  ooa- 
eluded  for  f  fuch  as  molcftation,  petty  fines  ^  tli^  prafhoe 
is  to  imprifon  till  payment.  .  They  alfp  ifn|mfon  for  fecwity 
in  cafes  of  tneditatwne  fug£  s  but  thefe  are  not  in  flMdni 
posrut. 

Imverntfu — ^The  (heriff  teportt^  that  .on  fean^ingtlr  re- 
cords there  does  not  appear  any  inibmce  of  corporal  punifli- 
ment, fuch  as  whipping,  «pil)ory,  8cc.  either  with  or  vitfaoat 
a  jury,  till  the  prefent  (heriff  was  appointed  \  and  any  judg- 
ment of  that  kind  has  been  by  jury  :  That  there  arc  many 
inftanccs  of  £uics  and  imprifonment  by  trials  without  jury. 


No.  IV. 

Magdalene  Cochran^  othervfife  CampMi^  Widow  and  Aimmf» 
iratrix  of  Captain  John  CampbeD  of  Carricl^  Jffdlkiit: 
Mrs.  Jean  Campie/I,  Rejp^ndent.— Quoted  Vol,  1^  p.  205. 

On  3d  July  1724,  captain  Campbell  gavis  Mrsi  M^daka 
Cochran  the  following  holograph  certificate :  «  At  ft^cy, 
3d  Juhy  1724,  this  day,  I  John  Campbell  of  CarrlcL  do  here 
by  certify  and  declare,  that  I  was  folcmnly  and  lawfully 
married  to  Mrs.  Magdalene  Cochran,  lawful  diiughicr  of 


n^  It.  Af PEKoix  nu  hdx 

A.  C.  of  B.  how  my  dear  wife.  Witncfs  my  hand,  place 
ithd  date  forefaid^  John  Campbell."  The  parties  did  not 
publicly  acknowledge  any  marriage.  In  1726,  Captaia 
Campbell  married  Mrs.  Jean  Campbell,  who  was  publicly 
owned  as  his  wife,  and  bore  him  feveral  children.  There 
was  eridence  that  the  captain  and  Mrs.  Jean  Campbell  had, 
on  fome  occafions,  met  the  faid  Mrs.  Magdalene  Cochran  at 
hotties,  when  they  were  treated  as  man  and  wife,  without 
Mrs*  Magdalene  Cochran  either  oppofing  the  fame,  or  pre« 
tending  herfelf  to  that  character.  But  even,  after  all  thiSf 
an  occafional  intercourfe  continued  between  the  captain 
and  Mrs.  Magdalene  Cochran.  In  the  1745  the  captain 
was  killed  abroad.  Mrs.  Magdalene  Cochrane  and  Mrs* 
Jeaa  Campbell  brought  feparate  anions  before  the  commif-^ 
laries  for  having  their  refpedtive  marriages  declared. 

Jane.23,  C747)  the  commiflaries  pronounced  the  following 
interlocutor  hi  the  appellant's  procefs,  viz.  <'  The  commit 
biies  halving  confidered  the  libelled  fummons,  and  declarator 
of  marriage  at  the  inftance  of  Mrs.  Magdalene  Cochran, 
with  the  writs  therewith  produced,  defences  for  Mrs.  Jean 
Campbell  thereagainft,  aniwers  thereto,  replies  and  duplieSf 
faavc,  before  anfwer,'  allowed  Mrs.  Magdalene  Cochran  a 
proof  of  her  libel|  and  of  all  fads  and  dtcumftances  tending 
to  infer  the  marriage  bbciled }  and  grant  diligence  accords 
ingly." 

The  refpondent  prefented  a  bill  of  advocation  to  the  court 
of  feifion,  7th  July  1747,  which  being  rcfufed  by  Lord  Ar- 
nifton,  a  petition  to  the  court  was  prefented,  and  *^  the 
lords  ordained  the  fame  to  be  feen  and  anfwered ;  and  that 
in  the  anfwer  Mrs.  Magdalene  Cochran  (hould  particularly 
condefcend  on  the  faas  by  which  her  claim  was  to  be 
maintained,  and  of  the  witnefies  by  whom  thefe  fa£ks  were 
to  be  proven.''  Anfwers  were  lodged,  and  therewith  a 
lift  of  her  witnefles,  and  of  the  fads  (he  propofed  to  prove  ; 
and  the  court,  28th  July  1747,  "  remitted  to  the  lord  ordin- 
ary to  remit  the  bill  of  advocation  to  the  commiflaries,  with 
this  inftrudion,  to  find  that  Mrs.  Kennedy  (Mrs.  Magdalene 
Cochran)  was  barred  perfonali  eKceptitme  from  being  admitted 
to  prove  that  ihe  was  married  to  Mr.  Campbell  of  Carrick, 
benire  be  was  married  to  the  petitioner  Mrs.  Jean  Campbell^ 
the  now  refpondent."  And  the  lord  ordinary,  by  his  deliv- 
eranccy  29th  July  1747^  **  remitted  to  the  commiflaries^ 
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\mTi  tTiis  mftruAton,  to  find  that  ttn:  Kennedy  Mn, 
Magdalene  Cochran)  was  barred,  perfina/i  txc^lioiie,itam 
being  adn^Kt^  to  ptovc  that  flie  was  married  to  Mr.'Oaip 
belt  of  Carrick  before  he  was  mairtcd  to  tlie  petjttooei  Mn. 
Jean  Campbell." 

TTie  commUTariei,  jth  Auguft  1747,  "found,  fhatHn. 
Kennedy  (Mrs.  Magdalene  Cochran)  was  hatred,  ptrJmtB 
txrtpliMe,  from  being  admitted  to  prove  that  flie  Wa*  nunied 
to  Mr.  Campbell  of  Cirrick  befne  Ke  w^'  manied  Ut  Hn. 
Jean  CampbelL"  And  the  cdmrniflaiiei,'  by  another  inicHm 
cutor,  6tb  Augull  I747<  "  found  the  fiStt,  circum&incet, 
and  qualifications,  as  proven  by  the  writs  and  documcDti 
produced  for,  and  depoGiions  01  the  witnefles  led  in  behalf 
of  the  fjid  Mrs.  Jean  Campbell  reievanc  to  infer  manittc; 
and  found  that  die  laid  deceafed  Capt;^  John  Camphett  of 
Cartkk,  ami  the  bid  Jcui-Campbdiwete  baflrkndxtiid  wil^; 
and  therefore  found  and  decbred,  in  behalf  of  tJe  frU  Mr*. 
Jean  Campbell,  conform  to  the  conclulion  of  her  libel ;  and 
found  that  Mrs.  Kenni;Jy  (Mrs.  Magdalmie  Cochran)  vm 
iamd,  fer/p«ali  exceptkne,  iVom  being  admitted  to  prove  tbt 
|be  was  married  to  the  faid  Captain  John  Qampbell,  bffcre 
\i.i  raHna^  with  the  fiid  Mrs.  Jcnn  C^n^pbdlj  andiiierc- 
foie  difmincd  the  procefs  of  declarator  at  her  inflance,  and 
afEiilsue  the  fuid  Mrs.  J^an  Campbell  Biiiplicitcr  therefrom  j 
and  decern  accordingly.'*  Thefe  interlocutors  being  brought 
Mder  the  review  of  the  boiife  of  lords,  by  appeal,  weie  rc- 
Terfed)  6th  Tebj-uary  174?,  and  theintcrltxrutor  of  the  com- 
WflaricB  affirmeil.  The  c^iufe  thus  went  back  to  the  com- 
roiCaries,  ijlh  January  1751,  wlio  "  Ii-iving  conlideied  the 
purfucr  Mrn.  Magd.ikne  Cocliraii  her  libci,  with  the  depofi- 
Itons  of  the  witnc0es  adduced  by  her,  together  with  the  cer* 
tificatc,  and  Other  written  documents  giicn  in  for  proriog 
ber  marriage ;  and  having  alfo  conGdercd  the  docuocntt 
produced  for  Mrs.  Jean  Campbell  for  proving  her  mani^ 
with  the  depoGtions  of  the  wiinel^es  likewire  adduced  in  her 
declaration  of  marriage  and  legitimacy,  which  arc  repeated 
in  this  procefs,  and  particularly  the  proof  of  CairiclE,  vA 
he?  overt  cohabitation  as  hulband  and  wife  from  the  begin* 
ning  of  the  year  1726  until  the  year  1743,  when  be  went 
abroad  with  the  highland  regiment,  they  find  that  the  faiJ 
Mrs.  Magdalene  Cochran  hath  not  proved  her  prior  marriage 
ifbelled,  and  therefore  difmifs  her  frocefi),  and  aflbiuie  tbc 
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fenders,  and  find  tbe  fa£ts,  clrcumftances^  and  qualifica- 
ns,  as  proven  for  Mrs.  Jean  Campbell,  relevant  to  infer 
irriage ,  and  find  the  deceaied  Campbell  of  Carrick 

{1.  (he  were  hulband  and  wife  \  and  Mifs  Jean  Campbdl 
xrreate  betwixt  them  is*  their  lawful  daughter  ^  and  de- 
m  accordingly/'  A  bill  of  advocation  being  prefented  of 
s  interlocutor,  the  court  of  feflion  pronounced  this  mter- 
ttttor,  19th  June  1 751:  "  The  lord  ordinary,  after  advifing 
th  the  lords,  and  hearing  counfel  on  both  fides^  refufet 
t  hSL** .  This  interlocutor  was  affirmed. 


1        ,  No.  V. 

C&.ZW*  f  805^-^ Afr J,  jfgnevf  and  bar  Commjjiioner  a%mnjt 
Sir  Simr  Agntw  rf  Lodmawt  .fio/wirf j««-«mentioiied  Vol*  U^ 

'*  Ths  lofdsi  on  report  of  the  lord  probationer  (Robert- 
l)j  Jiftcir  hearing  counfel  in  prefence,  and  having  advifed 
i  ijAutual  merAorials  tor  the  parties,  find  die  defender  liable 

a'  fuitable  alkneht  to  thje  purfuer  Mrs.  Martha  Agnew^ 
(ID  the  day  of  September  1792,  being  the  day  of 

:  death  of  her  deceafed  hufband,  and,  in  time  commg, 
rinje  the  joint  lives  of  the  faid  Mrs.  Martha  Agnew  and 
;  detcnder}  and^  before  a&fwer^  as  to  the  amount  of  the 
ment,  ordain  the  defender  to  gvft  in  a  condefcendence,  in 
ros  of  the  interlocutor  of  the  8th  June  laft,  and  that  wttb- 

ten  days,  under  an  amand  of  40s.  fterling ;  and  when 
reti  irii^  allow  both  purfuers  to  lee  and  anmer  the  fame 
tfaiii  ttfn  days  thereafter.^  This  interlocutor  has  been 
3Uj^Ht  under  review  by  a  reclaiming  petitionj  which  has 
ch  ajppointed  to  be  aiifvccred. 
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No.  VL 

Mary  Brown j  reftding  in  Berwick  upon  Twied^  and  the  Over' 
Jeers  of  the  Poorthtre^  and  their  Mandatory^  Purfutrs^affitif 
the  Heritors  and  Kirk  Seffign  »/  the  Par^  of  M6rdkif¥h 
Defender m 

Mary  Brown,  and  Alexander  Brown  her  huCbmd,  ac- 
quired a  fetclement  in  the  Scottt(h  parifh  of  Mordington,  b^ 
refiding  there  for  more  than  three  years  without  parod^bl 
aid.     At  Whitfunday  1794  they  removed  to  the  towaof 
Berwick,  the  hufband  working  as  a  tailor,  till  the  vear  1198, 
when  he  enlifted  as  a  foldier,  leaTxng  hts  wife  antl  fiuni^  is 
jpoverty.    Though  they  had  lived  fo  long  in  Berwick,  uey 
had  not,  according  to  the  laws  of  England,  acquired  a  fet- 
tlement.    As  cafual  poor,  however,  their  prefent  neceflilKS 
were  fupplied  from  the  poor  funds  of  Berwickt  till  it  fliouU 
appear  what  parifh  was  ultimatety  liable*     For  this  porpofe, 
an  a£lion  was  brought  before  the  (herifT  of  Bcrwiclrfbiie 
againft  the  parifh  of  Mordington,  as  liable  to  maintam  the 
faid  Mary  Brown  and  her  children,  two  of  ^hom  had  been 
bom  in  the  parifh  of  Foulden,  two  in  the  parifh  of  Mording- 
ton,  and  one  in  the  parifh  of  Berwick.     *<  The  fberiff-fab- 
ftitute  having,"  &c.  March  5,  x8oi,  "  finds,  that  where  pa- 
rents have  acquired  a  legal  fettlement,  they  acquire  not  oiilf 
for  themfelves,  but  for  Inch  of  their  ehildren  as  are  indigent, 
and  with  them  during  the  time  of  fuch  acquirement:  Finds, 
from  Mary  Brown's  declaration,  flie  nor  her  children  ha?e 
no  claim  to  aliment  from  the  parifh  of  Mordingtoti;  and 
rcfufes  the  petition."    This  caufe  came  under  the  rcricw 
of  the  court  of  feffion  by  advocation ;  and  5th  March  1803, 
*^  The  lord  ordinary  having  heard  parties  procurafors,  in 
refpc(Sl  the  proclamation  fixing  parifh  fettlements  requiics 
three  years  rcfidence,  immediately  preceding  application  for 
charity;  and  that,  in  the  prefent  cafe,  the  paupers  reoded  in 
Berwick  for  upwards  of  three  years,  after  leaving  the  parilb 
of  Mordington  ;  therefore  repels  the  reafons  of  advocation; 
and  remits  the  caufe  fimpliciter  to  the  fheriff;  fuperfedto; 
extraci  till  May."     Thereafter  his  lordfhip,  December  1} 
1803,  "  having  again  confidered  this  repre&Dtatk)!^  widt 
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the  anfwcrs  thereto,  and  whole  proccfs,  finds,  that,  in  the 
interlocutor  of  jth  March  laft^  in  order  fully  to  exprefs  the 
opinion  the  lord  ordinary  entertained  upon  hearing  the 
caufe,  there  ought  to  have  been  added  after  the  word  chari- 
ty, *  or  rather  lays,  the  burden  upon  that  parifh  where  the 
pauper  had  laft  rcfided  for  three  years  together  j'  but  in  re- 
fpe^  the  prefent  cafe  contains  this  fpecialtVi  ^at  the  inter- 
mediate refidence,  though  for  more  than  three  years,  and 
fuch  as  in  Scotland  would  have  fubjedcd  the  parifli  where 
that  refidence  took  place,  was  in  Berwick^  upon  Tweed, 
where,  it  is  contended,  the  refidence  fpccified  is  not  fufEcienc 
«o  eftablifh  a  fettlement,  and  therefore  involves  the  confider- 
ation  of  the  law  of  another  country,  makes  avizandum  with 
(he  caufe  to  the  whole  lords;  and  appoints  the  parties  to 
^cpare  informations  againfl  the  boxrday  in  the  enfuing 
Chriftmas  recefs,  and  put  printed  copies  thereof'  into  the 
loris  boxes,  in  order  to  be  reported."  The  court,  on  advif- 
ing  mutual  memorials,  with  the  opinion  of  £ngli(h  counfel, 
^*  repelled  the  reafons  of  advocation  i  and  remitted  to  the 
flieriff' fimpliciter ;  and  found  the  advocators  liable  in  the 
expence  of  extraft." 

This  interlocutor  has  been  brought  under  review,  on 
papers  which  have  not  yet  been  advifed. 

No.  VII. 

Mtnijier  of  JeJlurgh  againft  John  DaviJfon*s  Truftees^ 
— ^mentioned  Vol.  II,  p*  4131  note  d. 

The  court  altered  the  interlocutor  above  infertcd,  and 
decided  the  caufe  as  follows : 

Edinburgh^  igth  Nov.  1805. 
'*  The  lords  having  advi&d  this  petition  with  the  anfwers 
thereto,  alter  the  interlocutor  reclaimed  againft  \  and  in  terms 
of  the  former  interlocutor  of  30th  November,  find  the  peti- 
tioner entitled  to  a  full  grafs  glebe  over  and  above  the  glebe 
he  prefently  enjoys ;  and  in  fo  far  find  the  letters  orderly 
proceeded,  and  decern :  Further,  find  the  petitioner  entitled 
to  cxpences,  and  allow  an  account  thereof  to  be  given  in ; 
and  remit  to  the  lord  ordinary  to  hear  the  parties  further  on 
the  other  points  of  the  caufe,  and  to  do  therein  as  to  his 
lordfliip  (hall  feem  juft/' 

Vol.  II.  f 
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Tablb  for  converting  Scotch  Sundard  Bolls  of  Wheat,  Rjf, 
Beans,  Pease,  and  Salt,  into  Wiaqbe$ter  Bashels  and  Quartersj 
and  Winchester  Bushels  and' Qiiarteis^ into  Scotch  Bolls. 


Stx)tch  into  Ensflf^h. 


Scotch 
Standard. 


Lippie  1 

Peck  I 

Firlot  I 

Boll  1 

S 
4, 
5 
6 
1 
8 
9 
10 


Enfrlisb  info  Scorch. 


Winchester 


Bushels. 


Quartern. 


.06^8633 
.2551542 
1.021816T 
1.0872661 
8.1119.H33 
12.2618 
16.3490637 
20.4363334 
24.5236 
28.6108^67 
32.6981334  I 
36.7854001 
40.8726667 


.0019829 
.0319313 
.1^77271 
.5109083 
1.0»8167 
1.532723 
1^.0436333 
15645417 
3.0^545 
3.6763533 
^.0812667 
4.&98175 
5.1090833 


Winchester. 


Scotch 
Standard 

Boirs. 


I 


T 


Qoarterti  1 

Peck   1 

Bushel   I 

Quarter  1 

.2 

2 

5 

'-    6 
^    •:  ■:.    a 

:■  .1 

».i*A<»>y    ill      .     la 


.0152914 

.0611656 

.2446623 

1^572983 

3.9145965 

5.87189431- 

7.829192^ 

9.78«4914' 

lt.T43l8H 

ig.6ii56gf< 
I9.51tfft»t 


■  *  wg 


r 
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Table  for  converting  Sijotch  Standard  Bolls  of  Barley  and  (Mr 
nto Winchester  Busheig  aod  OiiarterB  j  and  Winchesler  Bosklft 
and  Quarters  into  Scotch  Bolll-  '    • 


Scotch  into  Knarlish,       "       '  1 

English  ibtD  Scotdt.     - 

Scotch 

Wfticbcster 

Wlaohcftldr. 

Scotdi 
Standarf 

Standard. 

r 

Bushels. 
.0931656 

Quarters, 

BMb. 

Lippie  1 

MU6A51 

Quartern  1 

jQioiSi 

Peck  1 

.3126625 

.0465828 

Peck   I 

Mins 

Firlot  1 

1.4906502 

.1863313 

Bushel  I 

.16771f 

Boll  I 

5.96v>6008 

.7453251 

Quarter  1 

1.3416*1 

2 

11.9252016 

1.4906502 

2 

3 

2.€i^^S!i|B 

S 

17.8878024 

2.2359753 

4.025MS 

4 

23.850^32 

2.0813004 

4 

5.36198^ 

5 

29.813004 

3.7266255 

5 

6.70$4tt 

6 

35.7756048 

4.4719506 

6 

8.0^118*. 

7 

41.1382056 

5.2172757 

7 

&.s^an4« 

8 

47.7008064 

5.9626008 

8 

1 0.733^  rt 

9 

53.6634071 

6.7079259 

9 

I2.e75t61» 

10 

59.6260079 

7.453251 

10 

13.416964 

3ee  General  Tables  in  Lord  Swinton'^s  propoTal  for  an  luuformity  «f  w(i{ktf 

and  mcafures  in  Scotlandl 
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mmi  witrt  the  tame  niljisi  •eeurs  im  $St  meUt  ami  UKt^  tbt  rtftrtnu  it  mat  rtf§tM> 


A.BBACT,  11^416,  tf. 

4ois. 

Abbqr  of  Holyrbod  Hduse  i. 

Abettors  atid  aiders  in  counter^* 
fdting  stamps  touching  the 
Unen  roanafecturey  ii^  676. 

Abjuratioo^  oath  of,  i,  36. 

Accessory,  see  art  and  |kart. 

Actions,  transmission  of,  i,  89. 

—  kinds  of,  t,  89. 

— -  tt  the  suit  of  masters^  on  ac- 
count of  their  servants,  ii,  153. 
see  combinations. 

.«.  on  esctse  laws,  limitations  of, 

Act0»  public  and  general,  i,  216. 

—  private  and  particular,  i,  216. 

—  private  deemed  public,  i,  2 1 6. 
'^porsjuScu  to  take  notice  of 

some,  ibid. 

—  evidence  of,  ib. 

-«-  of  indemnity  for  omitting  to 
Uke  the  oaths  to  Government, 
i.  38. 

Acttf  British,  6  Anne,  c.  6,  jus- 
ticei,  i,  149,  app.  stat.  72. 

—  10  Anne,  c.  7,  toleration  act, 
11,215. 

-^  I  Geo.  I,  c.  5,  riot  act,  i, 
1799  and  app.  ttat.  90. 


I  Ac£s,  British,  i  Geo.  I,  c  131 
oaths,  1,37. 

—  5  Geo.  I,  c.  33,  highways,  u^ 
461. 

—  6  Geo.  I,  c.  illegal  seizuxts, 
if  III. 

—  8  Geo.  I,  c.  5,  quakers,  i, 
242,  ^  app.  Stat.  77. 

•—II  Geo.  i,  c.  I  f ,  smugglingj 

if  178- 

—  3  Geo«  II»  c.  32,  cttecution 

of  criminal  sentences,  i,  274, 
&  app.  Stat.  82. 

—  7  Geo.  ily  c.  9,  highways,  ii, 
461. 

—  9  Geo.  II.  c.  3,  procuring 
persons  to  inlist  abroad,  i,  1 78. 

—  12  Geo.  II,  a  29,  goxls,  ii, 
258. 

^—  13  Geo.  If,  c.  19,  horse-rac- 
ing, ii,  361. 

—  15  Gio.  II,  c  28,  cdn,  V 
178. 

*-  16  Geo.  II,  c.  18,  justices 
acting  where  personally  inter- 
ested, i,  52. 

—  1 7  Geo.  II,  c.  5,  vagrant  act> 
ii,  70. 

—  18  Geo.  IL  c.  271  transporU 
I      ation,  i,  i8o« 

a 
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Acts,  British,  19  Geo.  II9  c.  34, 
offences  against  trade,  i,  178. 

—  20  Geo.  II,  c.  a  3,  apical  to 
the  circuit,  i,  276,  apfi.  «tat« 
84. 

—  20  Geo.  11,  c.  13,  abolishing 
heritable  jurisdictions,  1,282. 

—  22  Geo.  II,  c.  14,  justices  of 
peace,  their  dues,  i,  43. 

c.  42,  practitioners  before 
the  sessions,  i,  45. 

c  44  St  curitv  to  justices, 
h  5^f  app.  Stat.  68. 

—  22  G.    Ij  c.  46,  quakers,  i, 
•  242^  app^  autt.  81. 

* —  24  G.  II-  c.  40,  selling  spi- 
^  litB,  pcrapuiSy  ii.  271. 

■  c.  55,  iiidorfcatioQ  of  war- 
rants, i»  5:. 

•*-  27  G.  XI,  c.  16^  highways,  ii* 
469. 

— -! — c.  2Cf  distress,!,  303* 

T^S  0.  Ill,  c.  2^,  steaUug  the 
mail,  i,  180. 

-^  6  G.  HI,  c.  53,  oaths,  1,  35. 

—  7  G.  Ill*  c  9,  oaths,  i,  39. 
-^—  c.  50,  id,  ibid. 

—  II  G.  HI,  t.  40,  treason,  i, 
178. 

—  12  G.  Ill,  c«  45,  liighways, 
ii^  469. 

-*-  13  G.  Ill,  c.  51,  indoraiDg 

warrants,  i,  439. 
-—  c.  54,  game,  il,  53O. 

—  19  G.  Ill,  c  10,  last  com- 
prehending act,  i,  322. 

—  22  G.  30,  c.  47,  58,  seafch 
warrants,  i,  433* 

-^  23  G.  Ill,  c.  1 1,  vagabonds, 

"»  73* 

—  34  G.  Ill,  c.  47,  sxnugglingr 

I,  179.  , 
c.  54»  gaols,  11,  258. 

—  25  G.  Ill,  c.  46,  returning 
from  transportation,  i>  iBo. 


Acts,  British,  28  G.  IlltC^ 
execution  of  warrants  in  gga- 
tiguoiis  counties,  i,  49. 

—  29  G.  Ill,  c  67,  gaolsi  iit 
260. 

—  32  G.  Ill,  c  45,  vagaboodik 

«i»  75- 
c.  56,  serviuits*  chancter, 

ii,  152. 

—  33  G.  in,  c-r  44^  Bona 
.catb<4icstu,  355* 

—  33  G.  Ill,  c.  S59  distress,!, 

3^5- 
>         c.  74,  poindings,  appi  M» 

—  35  G.  Ill,  c.  9,  sq^yiBg 
theoayy,  i,  aSi. 

—  56  G.  til,  c.  8,  pctitidbac 
the  kin^,,  i,  350. 

—  39  G.  Ill,  c.  55,  thiil^v> 

393- 

<s  5^  colfiers,  i,  5|« 

c%  79b  seditious  soaeti^  i, 

—  39  an4  40  0«  HI,  c.  to» 
[dague,  ii,  79,  and  app.  stat. 

197- 

c.  1064   combinatiQDS,  ii, 

171. 
.^i|.i  G.  Ill,  c.  JO,  sejtkwi 
societies,  I,  350. 

—  42  G.  Ill,  c.  75,  r^ohtiDg 
workhouses,  ii,  i68. 

—  43  G.  Ill,  c.  151,  OttBO 
weavers,  ii,  174- 

—  44  G.  Ill,  c  9^  fora^- 
kending  offea<ler8  escspitg 
from  one  part  of  the  aoftc^ 
kingdom  ioto  anaUier;  iff- 
Stat.  151. 

—  45  G.  Ill,  c.  lo,  coacciwAg 
quarantine,  ^nd  means  for  pi^- 
venting  iafectioos  diseott,  % 
79,  &  app.  t^t. 
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K>tti9h,  1424,  c.  2,  on  the 
»  h  5B09  and  app.  stat. 

25i  poor,  app.  stat.  109, 

27,  id.  ibid.  no. 

42,  id.  ibid.  ibid. 

f  c.  1 29,  on  the  peace, 

98. 

,  c.  13,  id.  ibid. 

22, poor, app,  stat.  III. 

»  c.  45,  sornan,  ibid. 

I  c.  79,  id.  ibid. 

,  c.  63,  concerning  th^ 

t  c.  27,  ibid. 

(  c,  60,  brealdng  dove* 

1,  180. 

,  c.  24,  anenf  brieves,  i, 

» 

27,  lawburrow-?,  apps, 

c.  98,  poinding  of  oxen, 
azKl  app.  stat.  87. 
'9^  theft  of  animalsy  i* 

c.  8,  wilfial  fire-raising, 

c.  13,  ibid. 

2f  poor,  app.  sfat.  iia. 

,  c,  25,  beggafi,  app. 
c.  5i  saying  of  mass,  i, 

c.  74,  adultery,  i,  r  79. 

2,  manse,  11, 395. 
9,.  notaries-  i)  42. 
c  48«  manse,  n,  395. 
c.  74,  poor,  app.  stat. 

4,  lawburrows,  i,  383. 
c.  117.  lawburrows, 
It.  I  op. 
c.  149,  poor, ibid.  I2i.  | 


Acts,  Scottish,    1593,  c.  16^ 
kwborrows,  i,  383. 

—  i59y>c-  \^9  atheism,  heresy, 
infidelity,  ii.  327. 

—  1597,  c,  74,  poor  laws,  ii,  19. 
— -  c.  269,  lawburrows,  i,  383. 

—  1600,  c.  12,  duelling,  i,  179, 
and  app.  stat.  96. 

c.    19,  poor,  ii,    19,  app* 

stat.  124. 
-—  1604,  c.  4>  striking  a  judge, 

i,  179. 

—  1606,  c.  13,  steeping  of  lint, 
ii,  8. 

—  1609,  ^'  7>  justice  of  peace, 
app.  stat.  II. 

—  1609,  c.  13,  gypsies,  i,  179, 
and  app.  stat.  125. 

•  c.  14,  app.  stat.  127. 

—  i'6r7,  c.  Sf  constable,  open 
doors,  i,  285. 

—  c*.  i6,poof,  app»stat.  128. 

—  1661,  c.   8,   power  tf  the 
county,  i,  308. 

■'  «—  c.  20,  c^irsirig  parents,  i, 

180. 
c.  34,  clandestine  marriage, 

ii,  214. 

—  c.  38,  justice  of  peace,  app. 
stat.  49. 

—  1662,  c.  6,  power  of  the  coun- 
ty, i,  308. 

—  1 663,  c.  1 6,  beggar,  app.  tttt. 

—  i672^c.YS,.correctioffhoa8eSa 
app.  stat.  131. 

-*  1681,  e.  9,  protectiobs,   t,^ 

211-  .. 

-^  168^,  c.   16,  nomination  of 
clerks  to  the  justices,  i,  41. 

c.  38,  regulations  of  writs^ 
h  63. 

-  1686,  c.  20,  nominations  of 
clerks  to  the  justices,  i,'  41^ 


IvffJ^A^ 


^ct»,  ^cottwh.  l68i^r:«  8k(«*o- 

lisbing  .  prelacf ».   app«  ..staL 

ai8. 
—  1690,  c.  It  ^upi:onacy»  app. 

>tat.  ;(i8. 
-i — ^  c.  2,  re8t<j»ring  presbyterian 

clergy aien»  app.  stat.  2i9» 
-i — *c.  27,  recissory  act,  i,  41, 


11,214. 

-  1695,  c.  li,  against  irregular 
baptUnxs  and  marriages^  ibid, 
app.  Stat*  124. 

C'  33>  comprehendiagy  i, 


—  1696,  c.  32,  act  o£  grace,  .ii> 
-275. 

—  1 696^  c.  35^  duels,  app.  stat. 

-^  1701,   c-  i5,  wrongQus  jm» 

prisonmeot,  i,  '445>  app.  (M^ 
102.  ,_ 

—  1703,  c,  4»  le^!^  makUvs» 

•  c.  7,  dischargijng  the  -im- 
portation of  Irish  victual,  i, 
III. 

Act^  of  sederunt,  i595,Dcc.3i, 
anent  notaries,  i,  42, 

■         striking  the^^rs,  11,  90. 

—  Jtihe  1671,  for  relief  of,  per- 
sons whose  lives  are  in  danger 
from  confinement,  ii,  273,  a. 

Advocation,  is  procedure  atop- 

pe4b7,i,'27V. 
Adulf efy,  divorce^  an  account  of. 

Affinity   a  bar  to  marriage,  ii, 

198.. 

-1 different  kifids  of,  ii,  199  c, 

from  an  illicit  intercourse, 

ii>i9?,'c. 
'  spiritual,  ii,  26?.     ' 

Affray,  i,  369,  370. 
■^ffCj  persons  under,  m>  2^1. 


.   foga^m^iotbeliaeiiaiim- 

Alder,  ia  it  timb^  under  6QJII, 

c-43r  w.  494-  r- 

Alehov«|^  hauntiQg  af^  tdi  it 

— —  licence,  by  wbom,  aaifv 

what  niay  it  be  recall^,  i*  55. 

Alemoor  locd  (Andrew  piii^) 

l(is  opix^qo  ■  as  to  die  W  ii* 
vocate's  liberty' ta  rrfuic  a»- 
currcncc,  1,85.  ..^  . 
Al^fMijlcr  I{,  impmBcbcit  k 
tliie  cnmioal  jwisprofatt 
durio^g  hia  rcfgiv  'h'37h 
^ffd  thft  Q$mt,  'ktt  ia^imtilQ 

of  franc  pledges,  i,  j^ 
Aiuncptti^l  J^tefiQ,  widov^ 
daiixi  to,  ii,  ^z^ 

of  lawful  children,  ii|)4^ 
of  Datmral  cfaiMreo,ii,  24^ 
^4>aauu4* 

of  a  prisoiier  for  4^  % 

27^;. 
Allegiance,  oath  of,  i,  5^ 
Allocation  of  teinds,  rules  of,  ii« 

*  477; 
Allodial,  is  the  minister's  gieb^ 

ii,  400, 
Almsnvin^ji  compokivy  anoag 

the  Jewsi  iit  13* 
Alteration  in  a  buildii^  bekoi^i 

ing  to  more  than  09t  piopiie^ 

tor,  ii,  374. 
Alveus  of  a  river,  eocioachntm 

on»  "•  377- 
Ambrose,  Su  his  testioiooy  as  ta 

the  antiquity  of  the  pricft'l 
blessing  in  maniage,  u^  2o6w 

Amusements,  statutory  regulH 
tipns  concerning,  li^  7. 

Ann  in   ecclcsiasticai  bw,   ii| 

453- 
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^finaTi  rivaTf  why  its  fishem  at 
onetimenot  subject  tothe  tame 

regulations  as  other  rivers>  ii» 

./^nezation  of  the  temporalty 
of  benefices,  vere  pthes  in- 
cluded in,  ii,  417,  e.  i. 

Anaeaipd  lands  quoad  omma^  is 
the  repair  of  the  manse  a 
burden  on,  ii^  399. 

Antony»  Mark,  challenges  Au- 
gustusCssar  to  single  combat, 
i,  364,  d. 

iVpo^o^^  QOtarits,  i,  4I9  p. 

Apparel,  statutory  regulations 
concerning,  ii^j. 

Appeal  to  tke  quarter  sessions, 

»  from  a  conviction  rela- 

tire  to  the  adsizc  of  bread,  ii, 

■  jT  ■*  firom  a  conviction  con- 
cerning combinations  ofwork- 

..♦laienfii,  173; 

^  43d  Geo.  III.  c.  1(51, 

concerning  cotton  treayers,  ii, 

i'77. 
-  from  the  commissiofters 

'  <  x^nceming  the  redemption  of 

the  land-tax,  ii,  586. 

'concerninff  the  manufac- 


tory of  hides,  ii,  690. 

from   an    interlocutory 


•fntence,  is  procedure  sti^ed 
by,  i,  275. 

ta  the  circuit  court   of 
justiciary,  i,  276. 
^  'fc  ^'  reasons  to1>e  lodged  with 
tfae^rlerk,  %  276. 

in  vhat  causes,  i,  276. 


^e^  from  the  sub-commissioners 
oiF  excise,  ii,  736. 

•*-  in  excise  matters,  when  compe- 
tent from  tjie  justices,  ix,  737. 


Arable  lands,  ii,  414. 

—  if  there  be  none  adjacent 
to  the  manse,  what  does  the 
minister  get  in  lieu  of,  W^  402* 

Archecy  ,ancientregulations  con** 
cerning,  ii,  644. 

Argyle,  the  q14  earl  of,  prin^ 
pies  of  the  congregation  de- 
cided by,  ii,  300. 

Armour,  ancient,  regulationf 
concerning,  ii,  644,  646. 

Arms,  coat  of,  may  a  bastard 
assume,  ii,  250. 

Army,  feudal,  ii,  590. 

r—  standing,  ii,  ib. 

Amot*s  criminal  trials,  the  names 
of  the  jurymen  who  acquitted 
Camc?ie  of  Finhaven,  record* 
cd  iD«  1,  204,  d. 

Arrears  of  tdnd,  ii,  4i9. 

Arrels,  ii,  151. 

Arrest,  ?re  wages  due'to  a  ser- 
vant prevented  from^wbrking 
by,  Ji,  i6j^ 

--ji  where  a  method  of  commenc-* 
ing  all  actions^  i,  404,  405^ 

—  in  prison,  iy  212* 

—  without  a  warrant,  i»  435;. 

—  by  a  verbal  order,  i,  43^ 
—'by  a  written  warrant,  ij  4^8^ 
-^  vmo  inay  raise  the  foontj  to 

arrctt,  i,  310.  ^    ' 

—  what  is  an  arrest,  i,  jn, 
r—  within  borough,  i,  ^pSJ 

—  to  create  a  ybrtfifi,  i,  41a. 
Arrestment,  different  tncaniaga 

of,  i,  288. 

—  breach  of,  i,  291. 

Art  and  part  in  a  mob,  i^  364« 
Articles  of  war,  ii,  60J.  , 
Articles  of  union,  as  to  Uie  pvfrt 
servation  of  the  ancient  uof^ 
of  Scotland^  i,  139  and  niip. 
sUt»  6i^ 
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Articles  of  union,  at  to  tbe  pver 
cervation  of  tbe  presbyterian 
form  of  church  goverament, 

Articles  exhibited  in  a  crimmal 
trial,  i,  223, 

Articles  of  war,  by  whom  made, 
ii^  6oi. 

how  Umited,  ii,  60 1* 

Artificial  proof,  i,  214. 

Artificers,  seducing,  to  teate  the 
kingdom,  ii,  690. 

Ash,,  is  it  timber  under  6tk  Gveo. 
Ill,  c.  38,  ii,  494. 

Asp,  is  it  timber  under  6th  Geo, 
III,  c.  48,  ii,  ibid* 

Aaaemblings,  seditious,  i,  550. 

Asaessroent,  for  the  poor,  ii,  99* 

— .  wise  and  salutary  provitions 
of  the  Scottish  law,  ii,  53^ 

—  for  the  salary  of  thd  parochial 
schoolmaster,  ii,  291, 

i^saize.     Sec  Jury. 

•—  of  bread,  ii,  90. 

AMoctations  for  preserving  the 
game,  legality  of,  i,  79. 

Assurance,  oath  of,  35* 

Atheisnp^  laws  concerning*  ii, 
326. 

w-m  aught  k  to  be  punishable  by 
the  magistrate,  ii,  327,  e. 

Atl\ienian  law,  permitted  mar- 
riage between  brother  and  sis- 
ter by  the  father,  ii,  198,  a. 

Attachment    See  Arrest. 

tm'm  anciently  the  begioning  of 
actions,  2,  406. 

Attestation  of  ialjstcd  soldiery 
ii,  605. 

jfvoirdupok^  ii,  143. 

Aogustine  St.  of  Canterbury, 
the  pope's  letter  to  him,  the 
first  instance  of  the  canon  law 
computation,  ii,  i^"]. 


Augustine  St.  of  Htppo,  Ui 
pules- foQofred  by  re^dnS)  ii| 
416,  b. 

Augustus  Caesar  challenged  by 
Mark  AatfHiy  to  singld  eom- 

-—  uied  loctenet  as  a  ptitimc 
at  ^Bter^noieBtay  ii,  a6j. 

1 
Badges  for  begging,  ii,  39, 
Bail  under  the  act  r  701^  c.  6|  i| 

452,  &c. 
Btaotiag  for  militto-men,  iti  fjt. 
Banishment,  from  the  coaitty,  i| 

184.  •   > 

■  '    ■  is  tite  jniudsetioo  of  tie 

state  over  the  indi^idindtadcd 

hy,  H  183, 
Banns,  ii,  iff. 
—  if  the  minister  refiu^  ta  p9% 

claim,  i,  toS. 
Bann  in  feudal  IfW,  i,  320. 
Baptisms,  right  of  the  kirfeie}^ 

sk>n  to  exact  fees  att  ii,  X7. 
Bailey.     Bee  Bear » 
Bam,  does  a  manse  indudei  ii^ 

Baroa  courts,  are  thay  of  reeora, 

i,  6a. 
Barony  boroughs  of,  art  ttMf 

bound  to'hare  priaoBS^  il^  255* 
Bofitnf*     See  £mpcror. 
Baslard  ^iment,  hotit  coaipttait 

before  the  sessiona,  i,  104. 
decrees  now  enfoftedj  W 

272. 

enstodyo^  ti,  afS. 

—  in  what  respectt  the  faM* 

tard's  cuMwec|iott  witi  hk  nt» 

tural  father  is  taken  noticf  ^ 

by  the  law  i)f  SeodMii^  ii^  24f 
caiia  soMierbeancstedtlll 

he  find  eanlioo  {of  iEoallii( 

his,  ii,  610. 


<• 


'>• 


:** 
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rvt 


ccount  of  a  gaining 

int  of  the  establish- 
bristianity  in  North 

timber  under  6th 
c.  48,  ii,  4^ 

I  concerning^  ii^  ao, 

109. 

See  surety- 

:hurch^  ii,  367* 

npettntue^  lit  280. 

f  old»  how  dividedy 

ig  ecclesiastical  per- 
the  benefice  as  good 
und  ]t»  ii»  411. 
t  necessary  in  case  of 
Fencey  ii»  507. 
-,  ii,  I^>o• 
3,  why  taxes  were  so 

57"- 
it    timber  under    6- 

c.  48,  ii,  494 

ircheSy  names  of»  ii, 

be  appointed  one  to 
cure  iov  bim»  waa  it 
Ltion  or  coUatioa*  ii, 

,  ai,  4^0)  451. 
Mr  Williami  his  view 
eration  act»  ii,  250. 
nion  aa  to  the  king's 
in  the  game  examin« 
r.  Christian,  \u  522. 
rere  remark  respect- 
uabiication  required 
■glish  game  la«n^  ii, 

f  linen  cloth,  iiy  672. 
rryi  are  they  liable  in 
)0urt  ill  473. 


B^miJUei^  is  disobedieace  to  act 

1 70 1,   c.  69    excused  by»  i« 

446. 
eflFect  of  in  qtiestions  of  le- 

gitimacyy  ii,  240.' 
Bone  manufactoryt  payment  of 

wagesi  ii,  194.  « 

Bow^marks,  ordered  to  be  8^ 

up  in  every  parish,  ii,  644. 
Brax  field,  LK>ni ;  see  Maqueeo. 
Breaches  of  the  peace,  i,  336. 

means  of  preventing,  i,  380* 

Bread,  assiae  of,  ii,  90,  iil« 

—  wheaten,  ii^  120. 
—•household,  ii,  120; 
Breadth  of  the  highway,  ii,  460: 
Brethren,  bow  far  bound  to  ali- 
ment each  other^  ii,  244. 

Bridges  and  ferries,  ii,  482. 

Brieves,  actions  of  old  instituted 
by,  i>  I5jr*  When  did  the 
form  go  into  disuse,  ih. 

—  Why  it  did  not  do  ao  in  Eng-^ 
land,  ib. 

—  consequetices  of  the  dmite  <if 
brieves,  ib. 

British     constTtutiott     different 

from  ancient   monarchies,  11^ 

299. 
-f—  seat,    the    king^'s    propettj 

therein,  ti,  369. 
-*—  statutes,   remarks   on  their 

phraseology,  as  applicable  to 

Scotland,  ii,  177. 

—  wide  deviation  firom  the 
principles  of  common  law  ia 
the  principles  of  some  of  them 
in  regard  to  manufactures^  i, 
195. 

Brocard,^/ier/W  Mewhur  parocbet^ 

ii,  446. 
Brodie  WiUian,  his  teflrare  is 

Hoflamd,  i,  99. 
Brothels,  ii,  323. 


fill 
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Buchanan  Geom,  his  character 
of  Datid  I9  I9  19. 

—  hi9  account  of  David  I,  jadg- 
inflp  cauaea,  ib. 

—  his  account  of  the  n&Me  «^« 
dam  of  the  court  of  session « 
19  124. 

-^  his  poetical  eulogium  on  8cot- 

landy  xiy  .2 8 J. 
— •  his  political  speculationt  tine- 

tared  with  ancient  learning,  ii, 

299. 
Buckler  and  knife,  who  obliged 

to  have,  ii,  645.  ^ 

Bulaeus,  his  account  of  the  origin 

of  the  uniTcrsity  of  Paris,  ii, 

283,  f. 
Burning  of  wood,  ii«  49}. 
Burying^iground.     See  charch- 
..    yard. 
■   ■    reSgiotu  among  tfaeRomans, 

when  is  it  juris  frivaiif  ib. 

Bushel,  Winchester,  ii,  143. 
Buying  game,  ii,  C38. 
Byre  (cow-house)  does  a  manse 
include  it,  ii,  397. 


Caledonians,  ancient^  ii,  298,  lu 

Calumny,  oath  of,  i,  233. 

-—  when  the  pursuer  must  give 

his,  i,  82. 
Camden  Lord,  his  definition  of 
■  the  discretion  of  a  judge,  i^ 

125. 
Cambrics,  or  French  lawns,  ii, 

—  stamping  of,  ii,  675. 

Cameroniansy  ii,  302* 

Canon  law  computation,  it,  197. 
when  introduced,  ii,  198* 
the    canonists'    whimsical 
exiplanation  of>  ib. 


Canon  bw,  ittiniuiictioMloudi^ 
ing  achoob,  11,  285. 
■     OB  whom  d&l  itlaykhea- 
pence  of  repairing  the  cknch, 

^  «4»  4<5- 
Capacity,  £1^^  nfeuom  o^ 

il,  144. 
Capital  punfSakmcMa,  after  viot 
Krterval  can  they  be  pnt  in  ex- 
ecution, i,  274. 

on  what  ptinciple  josdE- 
abk,  i,   174. 

—  mctlioda   of  inliction  ii 

different  couatriea,  i.  174. 
lettera,   aeoordiag  to  lari 

Stair,  our  daty  to  pareaM  k 

written  in  the  hnn^  kflftt 

with,  ii,  238. 
CanUnakert    moat    pay  their 

worknea  in  noncy,  n^  lyB^ 
Carriages  meeting  on  the  h^ 

way,  ii,  473. 

—  wheels,  ii,  481, 

—  for  scAdiers.  ii,  616L 


Cart,  penaky 
468. 

-— t wo  carta  not  to  go  abicHti  fl^ 
469. 

—  not  to  be  left  in  the  scieets 
without  a  driver,  ii,  470. 

—  and  horaea,  wholia^tafa^ 
nish  them,  or  wl»  nay  00a- 
tribnte  money  for  the  ^^ 

'^Tt  «H  475- 

—  road  aervitndc  of,  ii,  3S7. 
Cases,  Adam  against  Lontber, 

aliment,  ii,  343. 

—  Agnew,  Sir  Stair,  afineat,  ii^ 
240^  &app.  III. 

—  Aikman  against  Daridasa, 
dissentcra,  ii,  321, 

— A  llan,  schoohnaateryiaai  1  wft 
n»  ao4. 
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net,  AaAertoiif  tmill  debt  act* 

i,  129. 
.  Amnuitnagiftntetoft jailor's 

feet,  tif  172* 
.  Araot  against  magistrates  of 

£dtnlnir|^9sanctiiar7tt»4i  9f 

•  Ayr,  magistrates  of»  jailor's 

ters»  Uf  37a. 

•  Ayr,  magiitnitcs  of,  forestal- 

ung>  iiy  96* 

•  Baiiiston,Lord»man8C9ii^598. 

•  Baird  against  Lady  Don,  senr- 

•ant,  warning,  ii»  if  i. 
>  BaAoatyne,jurytnal,i,i6l,a. 

•  Bell  againtt-  Robertson,  arrest 

Witboat  burgh,  i,  412. 

•  BeD  agatoit  Dondas,  scandal, 

jurisdiction,  i,  no. 

.  Berry,  sedition,  b*bel,  i*  546. 

.  Berwick  against  Mordingtoo, 
poor  laws,  Append,  iii. 

.  BcTcridge  and  kirk-session  of 
Dunfermline,  fees  at  bap- 
tisms, ii,  27.  i 

"  Brown  ag*  heritora  of  Don-  j 
fermline,  schools,  ii,  289.       | 

.  Browttagaiast  KeUow,  small 
debt  act,  i,  128. 

.  Tumboll,  do.  UiiL  ' 

-  Jury  trial,  i,  191,'  a*    - ' 

•  Buchanan  ag.  Hopkvk,inlist* 

meaty  tadenturea*  ii,  i68. 

•  Buchanan,  poor  laws,  ii,'  47. 
.  Caimey,  heritors  of,  against 

presbytery  of  Stnithbogie, 
manse,  ii,  398. 
.  Cainis,  David,  challenge,  i, 

..  Campbell  against  Ramsay,act 
1701,1,475. 

-  Cameron,  Malcolm,  marriage, 

11,805. 

-  Carnegie  of  Finhaven,  jury's 

powers,  culpable  homicide, 
1,  -^oa. 


Cases,  Clerk  against  Murcheson,. 
collier  servant,  ii,  i6a, 

—  Cpldingham  against  Dunse, 

poor  iaws,  ii,ji. 

—  CoUectorsof  the  West  Church 

poor  funds,  ii,  31. 
*-  Colquhoun,  Sir  James,  against 

dttl^e.  of  Montrose,  fishery^ 

navigable  rivcr,ii,3  7  X ,  tji567. 
-^  Colqiibioun,Sir  James,  against 

Magiatratjcs  of  Dumbarton, 

li,  567. 

—  Coumey  against. vice-admiral 

of  Orkney,  Wick,  ii,.  372. 
— r  Craig  and  Clark,  jury  trial,  i, 

i57-. 

_  Crosbie  against  Scott,  ceuh 

homnm%  ii,  277. 

— r  Cunoingbfm,  apprentice,  en* 
lis^ment,  i,  281. 

-r-  Dewar  ag.  Fsaser,  nuMancCt^ 
ii,  87. 

— r  Dobaoop  V'^loMaok^  mar- 
riage, ii,  ao3« 

—  Don,  X^y,  servant,  warnings 

ii.  I5»f 

— r  Don,  heritors  of,  against  town 

of  Aberdeen,  fishery,  ii,56o. 
-—  Dow,  jury  trial,  i,  192. 
-A  Dreghom,Ilo»poorlawa,ii,47* 

—  Dundas,  Sir  Laurence,  ag. 

Nicholson,  parochial  assess- 
ments, superior,  ii,  398* 

—  Dunse,  parish  of;  agaioat  pa- 

rish of  Edrom,  po^r  laws,  ii, 

-«  Elder  against  Inches,  furnish- 
ings to  a  servant,  i,  155. 

—  Falconer  against  Scott,  fish- 

ery, ii,  56'3. 
•»  Farquharson,  water,  ii,  87. 

—  Fenwick,divorce.Freoch,i,99. 

—  Fleming,  nuisance,  ii,  88. 

—  Forbes,  edict,  nMikt  fOMfamtf 

ii,  156. 

b 
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Cams,  Fraser,  tesjM  ionontmy  ii, 

179. 
•—  Grant,  Sir  James,  ag.  Duke 

of  Gordon,  ii  370. 
—•  ^airgriere  agamtt  minister  of 

L»inton   refusal  to  proclaim 

binns,  1,  1/8. 
^ft»  Halkerstvn  against  Brother- 

ston,  ii  561. 
•— »  Hamilton  against  Scott,  small 

debt  act,  i,  tzj* 
_  Hamilton  ag.  Edinton,  run- 

«ing  water,  ii,  374,  d. 

—  Hamilton  ag.  minister  of  Cam- 

buslang,  poor  laws,  ti.  51. 
-*-  Hardie,  protection  from  im* 

prisonment,  i,  211. 
«-^  Harris  against  Lidderdale,  fo^ 

—  Hay,  jurisdiction,  i,  149. 

—  Hay-  against  Wordsworth,  re- 

sponsibility, ii,  156. 

—  Hill  against  Thomson,  poor 

laws,  eeccders,  ii,  "25*. 

—  Home,Sit<>eoTgc,impre88ing, 

inlisting,  apprentice,  ii    62. 

—  Humbie,  parish  of,  poor  laws, 

ii,  yo. 

—  Jameson  ag.   HiUcoats,  nui- 

sance, ii.  88. 

—  Inches.   Elder,  scrrant,   fur- 

nishings, i,  155. 

—  Jouet,  see  Woolly. 

—  Irving,  challenge,  i,  377. 

—  Kello  ag.  Taylor,  marriage, 

ii,  202. 

—  Kemp,  me£tatio  fug£y  i,  416. 

—  Kennedy,    contravention    of 

lawburrows,  i.  384. 

—  Ker,  fire  raising,  i  443. 

—  Kinloch   against   Robertson, 

nuisance,  ii   88. 

—  Laing  against  Watson,  medtta' 

tlofugM,  I,  418. 

—  Lauder  ag.  Maclain,  ii,  213. 


Cttet,I^wrie  ag.  DregfaQra,pQor 
laws,  ii  47 

—  Macdofiald  duelling,  i,  37^ 

—  Macdowal  against  Malicr,^* 

tio  bfmomm^  n   277. 
— •  Maccwan.  act  1701,  c.  6,  i, 
463. 

—  Maciimca,  John,  act  1701.  c 

6,1,471* 
^-  Macinnesy  marriagt,  ii,  202. 
•^■^  Mvckucfakui  agaioat  Deboo, 

marriage,  ii,  105* 
'—  Maooubbin,  €etao  immnm^  ii, 

—  Mamriiiimie  wg*  magtstntei 

of  Ayr,  jailor'a  fcea,  ii,  272. 
•*^  Mndfiient,  ace  WooEy . 

—  Melville,  iVkyanden  wages, 

i%  165. 
«*«•  Mercer  ag*  t  aakcr,  roragiMri 

Wieaktitk)  fitgde^  t,  41*^ 
^  Mffler.  «r  WiUnoLof  Gleo* 

lee,  nuRung  water,  ii.  575* 

—  Miller  against  Steio,imisaiice, 

ii,  88. 
-—  MoniingtOB,  parish  of.sgain^ 

S-unciman,  poor  lavi,  ii.  57* 
-—  Mordingtun  against  Berwick, 

id.  App.  iii. 
-^  Muir,  TboBiaa,   sediboa,  i, 

S47- 

—  Murray  a?.  Tumbdl,  sboo:- 

lag  of  pigeooa,  t,  107. 
•-«  Murcheaon  aganat  Otrk,  srr* 
vant.  enlistnig,  ii,  i6t. 

—  Nash  agi  Robcrtaoo^  bo^ 

men,    sea   service,  pmiih- 
ment,  i,  213. 

—  Orwell,  pariah  of,  poor  b«S 

ii,  50. 
-—  Painter  ag*  MacaniHao,  loi- 
sance,  ii.  88. 

—  Palmer,  sedition,  i,  347. 

—  Faterton,8bcarenyprefbtQCff 

ii. 


INDEX. 
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IlAKtyPark  agaloBt  BcDnet,  Sun- 
day»  medUadoJuga^  19416. 

—  PatuUo  against  Sir  W.  Max- 

weM,  comprehending  act,  i, 
281. 

—  Pcnnjcook  against  Grantoni 

marriage    ii.  204. 

—  Piacatore^  jury  trial,  i,  1 59. 
»  Rae  against  Bellamy,  foreign- 
er, mditatiofug^,  i,  483. 

»  &amiay  against  Adderton  Ju- 
risdiction, justices,  i,  1 1 1. 

—  Read  agrainst  Strutbers,  fo- 

reign bankruptcy,  i,  99. 
^  Eeid  against  jvdge  admiral, 
.    jurisdiction,  i,  3. 

—  Robertson  and  Beny/  sedi^ 

tion,  i,  %^6* 

—  Scott  against  Carmicbad,  fo- 

reigner, meditadofug£^  ii  426. 

—  Scott  against  Crotbie,  cessio 

Sonpnmtf  ii,  278,  n. 
^  Soudamore  against  Lechmere, 
foreigner,  muduatio  fug£,    i, 

•»  Sharp  of  Hoddam  against 
Maxwell  of  CowbiU^  compe- 
tency of  justices  in  scandal, 
i,  IC9. 

M  Skeddan  against  Patrick,  legi- 
timation^r  subsequens  matri- 
mottMrny  in  America,  i,  99. 

—  Shortread,  Mrs.  against  ma- 
.    gistiatesof  Annan,  reaponsi- 

biLty,  prison,  ii,  270. 
i^StMibbogie  presbytery,man8e, 

ii,  399- 

—  Struthers^  foreign  bankrupt- 

cy^ »t  99- 
— Tasker  against  Mercer^oreign- 

er,  madkatio  fuf^my  i,  418. 
—I  Taylor  against  Kello,  mar- 
riage, ii,  202. 

—  Turnbull  against    Maclaws, 

kirk-session,  hearse,  ii,  26. 


Cases,  Wilkie  against  justices  of 
Fife,  i,  164. 

'—  Woolley  against  Maidment, 
foreigner,  meditatiofagM^  offer 
to  find  caution  for  returning 
to  home,  i,  426,  429. 

—  Wordsworth  against  Hay,  rc- 

iponsibility,  fdict  nauia:  cau^ 
forus  itabularil^  negligence, 
ii,  196. 

—  Wright  against  Niblic,  abbey 

prison,  1,  416. 
Casting  about  the  high-way,  ii*' 

463- 
Cathedral  schools,  ii,  285,  f. 

Caithjaess,  weights  of,  n,  i  j^. 

Cattle  trespassing,  must  they  be 
detained  to  gire  the  benefit  of 
act  1686,  c.  II,  ii,  50  •• 

Cavalry,  volunleer,  ii,  643* 

Causewaying  tlie  channel  of  a 
river,  ii,  564. 

Caution  de  dolo^  i,  380. 

—  when  must  the  pursuer  of  an 
action  find  caution  to  pay  the 
expences,  if  he  does  not  suc- 
ceed in  the  action^  i,  82. 

Cedar  trees,  are  they  timber  trees 
under  6  Geo.  III«  c.48,  ii,  494. 

Celebrate,  who  entitled  to  cele- 
brate  marriage,  ii»  213. 

Ceremony  of  marriage,  though 
performed  by  a  Clergyman,  did 
not  constitute  marnagc*  u* 
203. 

—  who  entitled  to  perform  it. 
ii    21^ 

Certificate  of  a  prisoner's  bad 
health,  ii,  274. 

—  stamped  for  killing  gJime,  ii, 

533- 

—  to  entitle  the  family  of  a  mi- 
litiaman to  receive  mainte- 
nance, ii,  640. 

b  2 
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C^8ar>  AugustUiy  employtd  lot- 
teries as  a  pistime  at  enter* 
tBiomenty  ii,  563. 

— >  C«  Julius*  hi8  account  of  the 
Btngk  combats  of  the  ancient 
Germans,  i,  374.         ' 

Cess  or  land  tax*  ii,  575. 

-—  what  things  pay  ces8»  xi,  582. 
10  England,  ii^  582. 

Cest'io  hottorumf  ii,  276. 

Chalcidic  cities  of  Italy,  their 
.  •;  laws,  ii,  29c,  c. 

Chalder  of  Culross,  ii,  142. 

C2iallen?e,  giving  and  accepting, 

h  37^- 
•Oiancdlor,  lord  high,  has   he 

jurisdiction    in    Scotland    as 

,     keeper  of  the  peace,  i,  2« 

Channel  of  a  river,  jttru  fubUcs^ 

ii,  S67. 

,fr--  erections  thereon,  ii,  377. 

—  causewaying  it,  ii,  567. 

Chapd  qusdified,  disturbing,  ii| 

Chapters,  when  restored,  ii,  419, 

420. 
.Characters  of  aenraota,  H,  152. 
Charles  I,  his  inconsiderate  press* 
.X  iBg  of  the  liturgy^  ii,  301. 
— M  his  impLTovement  of  the  law 
-^  of  tithes,  ii,  420. 
*#-  rcTocation  of  impropriations, 

11^421. 
«—  decrees  arbitral,  ii,  42^. 
•"^  II,  his  applying  for  a  writ  of 

lawburrow  against  his  subjects^ 

i,  389- 
Charondas,  his  system  of  laws, 

ii»  295,  c. 

Gliarter,  oldest  that  has  as  yet 
appeared,  i,  2 1  • 

Charters,  Rev.  Dr.  his  testimo- 
ny in  favour  of  the  Scottish 
poor  lawS)  ii|  22. 


CSiAstiBmeattdutiaguiahediifDf'' 
HfltchesoQ  firom  pumdnent, 

Children  and  parents,  ii,  338. 
-—  Lord  Stair's  aoconat  «f  tkir 
duty  to  their  parents,  ifak 

—  is  the  place  of  their  pareali' 
settlemcBt  theirs,  ii,  581  . 

—  their  share  of  the  comnHh 
mty,ii,  231. 

-^  if  bound  to  nudatain  their 

parents,  ii,  244. 
-—  natural ;  see  bastard. 
ChesDUt  trees,  nit  tbey  tinbrr 

under   6  &•  III9   c  48,  ii, 

Christian  rdigpofl,  when  £isi 
planted  in  Scotland,  ii,  297. 

Christians,  early,  their  chanty, 
ii,  i8» 

—  th^ir  attention  to  the  educa- 
tion of  youth,  ii,  284. 

Christian  Edward,  Esq.  hnrrif- 
ter  at  law,  his  remark  on  the 
extent  of  the  pardon  to  ao  of- 
fender becoming  king's  evi- 
dence, i,  444* 

—  his  translation  of  Ih^aU  w^ 

wf^> »»  334- 

—  his  examination  of  Black- 
stone's  opinion  as  to  the  gime 
in  England  never  having  bees 
vested  inf. the  crown,  ii,  522. 

Church,  is  it  res  reTigiosa^  ii,  367' 
— -  removal  of,  ii«  367. 

—  of  Scotland  \  see  Refonna- 
tion. 

— -  of  ScodandyitaiadependeDCf, 

ii,  298. 
«—  lands,  what    as  soch  bhk 
to  be   designed  as  glebe,  iif 

405-  ■  •  ■         .. 

—  man,  regular  aad  secalait  i>* 

416. 
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I  pqlijcy»  its  enactment  re- 
ting  schools,  ii,  aSj. 
i-yard,  how  far  religious, 

57>457- 

t,  can  the  miniiter  pasture 

altle  thereon,  u,  367. 

les  conimoo,  u,  416. 

-imonial/ii,  416. 

isal,  ii,  416. 

per,  ii,  416. 

ronate,  ii,  418. 

ish,    law  concerning,    ii, 

rM.  TuiTiuiy  his  definition 

istantiate  evidence*  i*  261. 
ians,  had  their  property 
exemption  from  payment 
thes,  il,  430.  '  ■ 
m  did  that  order  first 
lire  hnd  in  Scotland,  ii| 

n  of  party  and  witnesses, 

I,  288. 

hout  Inhibition,  is  tacit 

:ation  of  teinds  interruptt 

y,  ii,  441. 

;w,  doctrine  of,  respecting 

transmission  of  actions^  ij 

ipecting   prosecutions,    i, 

isdiction,    it3    ongia«    i, 

ong»   means    of   prevent- 
i,  402. 

^stine ;  see  marriage 
tdf  though  punishable,  ii, 

aim  communi  pastura,  Uf 

iness  of  prisons,  ii,  265* 
•,  secuUr  and  regular,  ii, 


Clergy  dignified^  ii,  416. 
—-«  benefit  of,  iit  i8o» 

—  their  attendance  on  pnsoo« 
era  ptovided  lor,  ii,  267.   - 

Clei*k  of  the  justices  or  quarter* 
sessions,  i,  41,  ii, 

—  by  whom  appointed,  i,  41* 
-*  must  he  be  a  notary,  1,  4X« 

—  fees  of  his  office^  i,  43* 

—  presbytery,    his    salary,    n^ 

Close  times  in  fisheries  of  salmon 

Up  >53. 
Clothiers,     embezzlement    and 

frauds,  ii,   i8i. 

—  payment  of  wages  in  money 
of,  ii,  192. 

Clockmakersx  their   frandsf  ii* 

186. 
Coach  road,  ii,  387. 
Coble;  fishing  by  net  and^  ii* 

55S' 

CewMaks  SohoLti  ii,  285* 

Cohabitation,  marriage  £nm,  i^ 
■  204.   -      '■  ■ 

—  if  abroad,  ii,  205. 

Coin,  frauds  concerning,  i>  345, 

Collation  in  succession,  ii,  344* 
-^  to  churches,  ii,  418,  419. 
Collector  of  fines^  by  wholki  nam- 
ed, i,  44* 
Collections  at  church  doors,  ii, 

—  at  dissekiting  meeting  houses, 
ii,  25. 

Colliers,  are  they  liable  in  sta- 
tute labour,  iii  474* 

Collusive  divorces,  ii,  225. 

Colquhonn^  Mr.  his  account  of 
the  number  of  small  causes  in 
the  county  of  Middlesex,  i, 
115,  a. 


IITBEX. 


Colquhoun,  Mr.  luggmts  phim 
for  diminishing  thebad  effects 
of  the  state  lottery,  ii,  563. 

Combat^  single,  among  tiic  Ko^ 
teans,  i,  373, 

—  judicial,  i,  373, 
Gombination  of  menial  sertants, 

ii>  170. 

—  of  manufacturmg  Bervants, 
ibid. 

—  of  masters,  ii,   171. 
Gcymity  to  a  foreign  law  m  citiI 

matters,  i,  98. 
— *-^oe9  not  extend  to  criminal 

matters,  i,  99. 
Cbmmission  of  the  peace,  TtB^Hs- 

tory,  i,  16. 
«^  Latin,  App.  Staft.  9. 
Commissioners  of  supply,  1*335. 
•*-  when    personally  oxble   £or 

their  negligence  in  ^ectitiag 

the  militia  act,  ii,  657. 
^—  may  they  refuse  to  avoid  a  , 

valuation,  ii.  590.* 

—  paclted     meetings    of,     ii,  ; 

594-  .  ^'^  ;,.  .  • 

•—  for  valuatiBB  ot^ftitidBf   ii, 

426. 

Gommitment^    warrint    at,    i, 

'•—  for  tnai,  1,  ^±*jm 

—  why  a  signed  infd^rmation  is 
•    neemary  to  committhvg  for 

trial,  i,  447. 
'^ -  rules  respecting,  i»  449«' 
Commixtion,   natural,  -when  it 

makes  a  marriage,  ii,  204* 
Common  property,  ii,  J73.        ( 

—  chupch«8,  ii,  416^  4»8. 
^— "fights,  ii,  551. 
Commons,  division  of,  ii,  516/! 
'Communion  elements,  ii,  452.    : 

—  if  the  sacrament  be  not  dis- 
ponscdi  ii^  452. 


Ctommiiiiion  oups,  ii,  367; 
Community  of  goods  betweoi 

husband,  wife,  and  chiidieoi 

ii,  228. 

—  negtttive,,  ii»  568. 

—  origmai   of    the    earth,  ii, 

365- 
Compoundn^  in  excite  kv,  ii, 

730- 
Coniputation  of  time  among  the 

Greeks,  ii,  13. 

Romans,  ii,  13. 

—Jews,  ii,   13. 

—  in  the  case  of  the  act  170T, 
c.  6,  i.  467. 

—  of  degrees  of  propimjaity; 
see  canon  law. 

— -  «rtien  ttie  civH  law  method 
was  iirst  departed  £rom,  n', 
197. 

Coocoitrse  (conciurretice)  can  tbe 
public  prosecutor  refm  hi$i 

Confessed,  holding^  as,  i,  169. 

Gonifines  of  two  counties,  ferries 
aud  bri<^ie8  on,  ii,  4S  2. 

Conformity  to  the  established 
religion    ii,  3x9, 

Congregation,  lords  of,  the  prin- 
ciples of  their  union  and  rev'st- 
ance  Vo  government,  ii,  $oo» 

Consanguinity ;  see  propinqntj' 

CoBlent  What  consdtuttt  tnar« 
riage,  ii,  202. 

—  of  parents,  why  by  ritf  bv 
of  Scotland  not  necessary  to 
the  constitution  of  ammg^ 
ii,  220. 

Conservators  of  the  peaiec^  i,  h 

2. 

Constable,  i,  305. 
ConsoUdation  act  in  tbe  ai»* 
toms,  ii,  699. 

—  in  ^c  excise,  ii,  709* 


I  K  D  E  X« 
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jGontcrmiaotis  proprietors,  their  > 
obligation  concerning  mutual 
inclosures,  li,  yO^. 

Contijuous  to  the  man&e^  mean* 
ing  of  the  term  in  a  question 
as  to  designation  of  a  glebe^ 
ii    [Qi. 

Contravention  of  lawburrows,  i, 

3^4.  3^5y  3^7: 
Contract  of  marriage,  the  Jeprem 

senti  consent  given  therein,  why 

does  it  not  make  a  marriage, 

ii,  203. 
Conventional  servitudes,  ii,  382. 
Convents,  ii,  416. 
Conversion  of  victual,  statutory, 

ii,  442. 

—  of  the  teind  court,  ii,  442. 
ponvertcd  prices,  when  consider- 
ed as  kam^  ii  439. 

Convictions   in   excise  law,    ii, 

730-  .        , 

Copula,  with  a  promise  of  mar- 
riage, if  it  coDStitutes  a  mar- 
riage, ii,  204. 
Corn,  tithe  of,  ii,  4^9' 

—  by  what  law  tithc^le,  ibid. 
Coroner,  i,  4. 

.Corporal  punishments  at  com- 
mon law,  can  they  be  inflict- 
ed without  a  jury  trial,  i,  200, 

105. 
Corruption  of  blood,  if  by  the 
old  Scottish  treason    law,   i, 

Costs  in  excise  law,  11,  734. 
CotXPD  maoufacturer,  embezzle- 
ment, fitc.  ii,  185.    • 
— -  wages    paid   in    money,    ii, 

^93- 
County  divided  into  districts,  i, 

45- 

—  banishment  from  the,  i,  184. 

—  power  of  raising,  i,  3:8,  Sec. 
Course  of  a  Running  stream,  ii, 

375- 


Council  and  session,  what  court 

succeeded  to  the  lords  of,  i, 

152.  » 

-—  kings  of  old,  juc^^s  ia  cifU 

causes,  i.  152* 
Counterfeiting  stamps  toachiii|f 

the  h'nen  manufacture,  ii,  673* 
Courtesy,  ii,  584.  , 

Covenants  unlawful,  ii,  340. 
Cowhouse ;  see  byre. 
Craftsmen,  wagresofyjurisdictiio 

of  justices  thereon,  i,  io6u 
Craig,  Sir  Thomas,  refutes  the 

notion  that  Scotland  was  held 

of  the  English  kings,  i,  a* 
-7-  his  solution  of  the  legitimt* 

tion,  per  subsequens  matrimo. 

nium,  where  there  are  chi}d» 

ren  of  an  intervening  marrnge, 

ii,  242. 

—  follows  Gaius*  divisioB  of 
things  preferably  to  Jttttiai» 
an*s,  ii,  367. 

Crimes,  classification,  i,  il^*.    : 
Cromwell  Oliver  instructlont  to 

justices  oLance,  i>  12,  App. 

Stat.  3|^H| 
Crosbie,  l^Hus  argument  on 

act  I7AJ^S6,  i,463»4(S4.  - 
Crown,  the  fountain  of  jiialice^ 

If  I. 

—  riglit  of  to  the  miliuury  Kr- 
vice  of  the  lieges,  i,  3219  i^ 
644. 

— -  counsel,  in  the  arguiaeol  on 
the  general  question  conctni- 
ing  the  right  of  punishmfnt 
at  common  law  without;  a 
jury,  carried  it  00.  furdier 
than  fine  and  impriaonoicnt^ 
i. 

Cruives,  salmon  fishing  hfp.  i» 

556. 

—  reguladurai  cODCCfl)iagp    ]i» 

557f  *<^- 


Qtinkh  cluJder,  ii,  142. 

Pnltan,  czuaordinaiy,  in  1  n- 
IntioD  of  teinds  u  there  tmj 
dednctkm  911  account  of,  ii, 

CmmJi>  nloatiaii,  u,  590. 
Cuntori  ii.  sji- 
Coichies  of  the  ladwt,  natntofj 
TCffnlatloiii  cooccrniDgi  iu  4. 
Coisuig  ud  iwearing,  ii,  314. 
Gmtoou,  Uwa  of,  H,  699. 
f!&it6t  rMdorvm,  i,  41. 


J^aij  council,  9f  whom  com- 

pOKd,  i;  iSJl 
I—  wu  it  neceuary  ta>  chooK 
■  the  monben  from  the  cUaiet 
.    of  parliament,  u,  15S. 
-vdctiect  in  lu  comtitution,  i,, 


-'^ 


^-  ^  what  court  auccee^eil,  i, 


panio)^  Sir  psvid,   (Lord 
Ibileaj'reriitif,  the   opinibr 


.  that  the-couaH^uth  of  the 
forth  watli^^Hfc  the  kuig 
of  England,  ^HR. 

— •  bu  eulogy  ^TOe  indc^n- 
dcot  ifiui  ami  j^iyo^ic  exer- 
tion* of  the  ^niih'  church, 
ii,  398I  '  \    • 

Saltyqiple,  Sir  John,  (haron 
of  exchequer)  his  opinion  at 
totheconttitutton  of  the  daily 
covQcil,  i,  151,  a. 

—  hi*  account  of  Kihg  Wil- 
liam refuiing  to  take  the  co- 
tooation  oath,  without  expla- 
nation a*  to  the  penecuting 
clause,  li,  538. 

Damage,  defined  by  Lord  Stair, 
i,  171.  . 

^  vising  fmn  deliaqncDcy,  ib. 


Damage,  a  reptratim  givcaM 
damage  done  to  furaiittt  i|»w 
tag  a  riot,  ortohentabk.fn. 
perty  only  ?  i,  jCo. 

—  done  by  a  armnt,  wttea  it 
the  maater  liable  ?  ii,  154. 

—  mat  be  previontlyaaontaiRj 
before  any  ordtt  W  given  Mr 
alterinj'a  road,  ii,  465. 

Damage*,  it  the  pobttc  proAni 
tor  fiAng  in  hla  actioa  IkUe 
in,  i,  88. 

Dand  I  judged  canaea  pcntMJ. 
It,  i,  a,  "Si'  ■ 

—  hn  titk^mi  "by  BMteMUt,  f, 
19. 

Day  of  cananeiinCMg  ■%  tiit^  ii 
it  counted  under  t^e  net  I701, 
ei-S,-T,  48%-  ■^:-, 

Dead't  part  of  tke  taUmualtj, 

n,  aag.  ' 

iDeath;  »fee-riBaii!iBKBt;cagilrf. 

—  what' ictSfti  All '«ta  tft«fe> 
»uer'a  or  the  defended,  i,  tj. 

DeatUed,  validKy  ef*BaMi^ 
on/'fi,   34a.    ■ 

—  b^ the Uwof- ftoce,  A,   ■ 
Debt!  doe  by  aoldien;  iC  4oj. 
Decennaries,  i,  ^80, 
Deemt  hkhiii,  h,  '4)0^ 

—  how  enforced^  i,  sya.i 
Decreet,  form  oF  i>4IMiK||N> 

■  ttiont,  fi,  7^7.  -     ^jr  '.. 
DaSmtu  fetttimm,  i,  $3. 
Dednietltnit  allowed  im  a  «iIm- 

tion  of  tithea,  -1^''  44^ 
Deer  conudered  aa  rtfika,6,ft% 

—  in  iocloffiret,  ii,  jit;  -  -■ 

—  in  a  park,  K,  546. 
Defence  act*,  iii  $44. 
Defender  I  aee  pra«(cM«r. 

—  who  exempt  fimm  htmgwM 
before  the  aeatiaiBftfctptatt 
i,«8. 
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sr*  must  the  huibaod  and 
be  cited  with  the  wife 
nurd,  i,  89. 

MMSktf  ib. 

g»  when  does  the  action 

unit,  ib» 

Daniel,  hit  account  of 

aiity  shewn  to  episcopal- 

iissenters  at  the  revolti* 

ii,  306,  p. 

iccount  of  the  modera- 

of  the  wiser  heads  of 

countries  to  accomplish 

inion,  ii,  3 1 9,  g. 

rment,  i,  315,  ii,  704. 

'  of  the  omcer  in  case  of, 

.  See  Constable,  Arrest, 

ant* 

s  of  propinqoityy  method 

Mnputing,  ii,  197,  a. 

he  civil  law,  ib. 

he  canon  law,  ib* 

s  the  latter  came  into 

ibid. 

msical  reason  gi^  by 

anonists  for  it,  ibio. 

lencies,  competent  to  be 

before  the  sessions  of  the 

'f  i,  164. 

e  benefit  otcuilo  compet* 
;>  one  liable  in  damages  oq 
iilbOf,  ii,  277* 
flk,  beginning  to,  i,  359, 
tion   of  Mary  of  Guise, 
A  dowager  of  Scotland, 
the  regency,  ii,  301* 
:ri  can  hie  be  arrested  by 
tables,  i,  286. 
f  of  justices  and  consta- 
in  regard  to,  ii,  613. 
ion  of  husband  or  wife, 
rcc  on  account  of,  ii»  226. 
At  ion  of  lands  fur  a  glebe, 
01. 


Dickson,  Sir  Robert,  chancellor 
of  the  jury  which  pronounced 
the  verdi^  in  the  trial  of  Car- 
negie of  Fiiihaven,  i,  203,  d. 

Diets,  peremptory;  i,  271. 

—  are  the  diets  of  justice 'of 
peace  courts  peremptory,  ib. 

Diligence,  (execution)  on  fo- 
reign decrees,  i,  ^13. 

Discipline,  ist  book  of,  dis« 
proves  of  parents  thwarting 
the  inclination  of  their  chil- 
dren respecting  marriage,  ii, 
221. 

—  2d  book  of,  its  doctrine  as  to 
the  right  of  the  magistrate  to 
interfere  in  matters  of  heresyi 
ii,  309. 

Discretipn  of  a  judge  described 

by  lonl  Camden,  i,  125. 
Discretionary  powers  of  thefirf.' 

ncral  meeting  for  assessing  for 

the  poor,  ii,  44. 
Dismiss,  what  provocation  erit 

titles  a  marter.  to  dismiss  his 

servant,  ii,  1(7. 
Disorderly  hgtui  uhder  36  Geo. 

Ill,  c.j^f^s^ 
DispensatidtfjUtn  banns,  ti,  1 1 2. 
Dissolution  of  marriage  within 

7^^  ^mlj^jiS^^*  222. 
^issenteiTxrorn  the  established 
church,  ii,  319. 

Dissenting  clergymen,  are  they 
punishable  for  celebrating  mar- 
riage, ii,  213. 

Distress,  temporary,  relieved  by 
the  Scottish  poor  laws,  and 
wisdom  of  doing  so,  ii,  53. 

•—  differs  fvom  the  Scottish 
poinding,  i,  303. 

—  that  distress  introduced  by  2f 
Geo.  II,  c.  20,  h  30J. 

c 
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Distress  diSere]:&t  both  frcnm  the 
Scottish  poinding  and  the  Eng- 
lish distress  at  comn^onlaw^ib. 

—  in  excise  laWf  iia..736« 
Divide  a  valuation,  maj  commis* 

sioners  of  supply  rcxuse  tO|  iij  ^ 

Divini  juris i  U»  367, 
Division  of  cqm^ion!^  Hy  5 17* 
-^  of  things,  ii,  567.. 
— -  of  the  community,  at  the  dis- 
.  solution  of  the  marriage^  ii, 
229.  ^  ,  . 

—  of  a  valuation,  ii,  590. 
Divorce,  ii,  215^ 

—  its  effects,  ii,  227. 
Divot,  servitude,  ii,  j^Y,    .  . 
Dogs  If  see  hounds. 
Doinic3^,  1,  93*       > 

—  trial  of  offences  iiommitted  in 
another  county^  i,  96.  .  . 

-^  trial  of  offences  committed  in 
a  foreign  country,  ih.  ■ 

•—  difference  between  civil  and 
criminal  actions  inregardto»ib. 

Doors  open,  episcopal  meeting- 
houses must  meet   with,   li, 

Doublers  of  silk,  embezzling,  ii, 
iSi. 

Doublet  of  fence,  who,  by  the 
old  acts,  were  obliged  to  have, 
ii,  645. 

Dowry,  if  the  marriage  dissolve 
within  year  and  day  is  it  re- 
paid, ii,  222. . 

Drained  lands,  is  their  produce 
counted  in  a  valuation  of  tithes, 

"!  439- 
■— *  is   the   expence  of  draining 

deducted   in   a   valuation   of 

tithes,  ii,  4.4c. 

Drawing  of  the  teinds,  remedied 

by  Charles  I,  ii,  4?©, 


Dress,  reeulatkma  of  the  Sopi* 
tish  parliament  coacenuny^u, 
4.  ... 

Drivers  not  to  ride  oatheicGStiy 

X  ii,  465.     . 

-^  not  to  leave  their  pants  an  tbe 

«treeta»'  ii»^7o* 

Drunkeanesa*  iif  323..,    .. 

Dtteiling>i  375» 

Duudas,  Robe^.  (aftenmds 
lord  AnustoDy.  anld  the  kf^ 
U)rd«presideat  Dundas)  In 
cl^argc  to  tbe  juvy.  in  the 
trial  of  Ci^rncg^  of  £ioh»ic8, 
i,  203.  '  . 


Earnest,  ii,   151. 

Ebbing  of  the  aea^  why  cmiici 

vcer^  prohibited  where  the  ica 

ebbs  and  flows*  n^,^^. 
Ecclesiastical  propextyy  0,  594. 
Eden,    William  «  (lord  Aitci« 

land  )  principles  of  pcoal  JaR*, 

i,  176.  »    • 

—  his  remarks  on  capital  pvush* 
ments,  ib. 

— -  his   account    of  dudliDg,  i, 

374- 
Edict,  nautir  eaupeneSf  itaitdartti 

ii,  155,  486. 
Edinburgh,  ell  of»  ii,  141. 
Education,  ancient  statutory  rr« 

gulations  concerning,  ii,  281* 
Election  of  parochial  schoolffl^ 

ters,  ii,  293. 
Ell,  king  David's,  ii,  158. 

—  of  Edinburgh,  ii,  141- 

—  English,  ii,  144. 

Elm,  is  it  timber  under  6  Geo. 

Ill,  c.  48,  ii,  494. 
Embezzlement  io   the  esse  of 

various    manufacturer:?,  he* 

punisVd,  ii,  181, 
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x\x 


• ;  8CC  king. 

if,  not  willingly  allowed 
he  Constantinopolitan 
ors  to  the  Mrcstcrn,   i,' 

vtanty  iiy  87. 
an  heritor  till  op  lands 
*ly  in  grass .  bo  as  to  leave 
g  for  the  minister  but 
ii,  415.     ^  ' 

.  law  of,  history  of  jury 

\  from  the  Scottish  in 

;e  of  culpable  homicide, 

• 

ic   commencing  of  ac- 

ib. 

ts  a  man  to  mary  his 

aunt,  ii,  197. 

s  legitimation  per  svh' 

matrhnoniumf  if  prior  to 

th,  though  >liot  to  the 

ition,  ii,  241. 

>"  such  title  as  that  of 

ides,  ii,  381. 

om  it  lays  the  burden 

airing  parish  churches, 

• 

las  the  freehold  of  the 

3yi  ii>  459- 

cuh'arity  as  to  a  qua- 

m   to    kill    game,    ii, 

imc  laws  give  rise  to 
3US  litigations,  which 
sottish  law  avoidsi   ii, 

nuisance,  ii,  89. 

J  the  marriage  act  the 

with  that  of  Scotland, 

gard    46    wafers,     ii, 

lent  of  a  mdnte,  has  the 


presbytery  jurisdiction  therc- 

"Hf  J'f  399- 
Enlistment,  exclusion  of  the  rc« 
view  of  the  Court  of  Session 
in  questions  of,  i,  323. 

—  does  a  servant  become  free  of 
his  engagement  by,  ii,  162. 

—  of  soldiers,  ii,  6oi. 
Enrolling  of  volunteers,  ii,  642. 
Episcopal  clergymen,  their  rclitf 

tinder  Queen  Annc^s  toleration 
act,  Ii,  21C. 

—  schools,  ii^  289. 

—  religion  in  Scotland,  laws  con- 
cerning, ii,  329. 

Epithet ;  see  title. 

Equity,  1,   122. 

Equitable  powers  of  justices  un-* 
der  the  small  debt  act,  their 
nature  and  extent,  ib. 

—  of  the  court  of  session,  i, 
124. 

—  sec  Discretion. 
Erection,  lords  of,  ii,  417. 
Esquires,  privileges  of  their  el-» 

dest  sons  in   England  as  to 
hunting,  fij  527. 
Erskinc,  Mr,  his  opinion  as  to 
act   1587,    c.    29,    including 
teinds  under  the  annexation, 

ill  41 7« 
Establishment  of  religion  in3cot- 

land,  ii,  311. 
Evasion  of  tolls,  ii,  481. 
Evidence,  i,  2iJ.. 
Ewest  (nearest)  lands  to  the  kirk 
.    or  manse,  ii,  395. 
Examination     of     a     prisoner 

on   suspicion  of  a  crime,    i, 

439-. 
Executions,  how  far  probative, 

i,  218. 

Excise  laws,  11,  707. 

Execution  of  wnts, 

c 
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Execution  of  decrees,  h,  374. 

—  of  punislimefttt,  tapitai  and 

.  corporal^  after  what  interval 
can  it  take  place*  i,  274* 

-«—  has  the  magistrate  any  discre- 
tionary power,  i,  21  z* 

Executor^  transferrence  of  ac- 
tions to»  i,  82. 

Exemption  from  the  militia,  ii, 
636. 

Exhibition  of  articles  in  a  cri- 
minal trial,  i,  325. 

Exile,  difierent  kinds  of^  i,  181. 

Expencc  of  extrasessional  busi- 
ness, how  justices  recover,  i, 
40. 
"^  of  executing  the  vagrant  act, 

^*r  is  it  lawfol  tQ  third  parties 
to  contribute  towaxds  the  ex- 
pence  of  a  htigatioB,  ii,  153. 

Extent,  old,  does  an  excambion 
on  the  statute  respecting 
straightening   marches   affect 

.  a  freehold  qualification^  ii, 
510. 

r—  old  and  new,  ii^  577. 

Ex  trad  of  decrees,,  i,  274. 

Extrinsic  quality  ia  aar  oath  of 
reference,  i,  225, 


Factor  loco  hit  oris  ^  ii,  252* 
Families  of  militiaHOoen^  provision 
for,  ii>  639.  ^ 

—  of  those  turning  out  under 
the  defence  acts,  ii,  647. 

Feal  and  divot,  servitude  of,  ii, 

Fear,  what  entitles  to  the 
security  of  lawburrows,  i, 
382. 

—  to  surety  for  the  peace,  i,  39 1 . 
Fee-farm  rents,  ii,  585. 


Fees  at  baptisms  and  OMmra, 

II,     28. 

Female  apparel.  Tain  atteapu 
of  the  Scottish  kgislatwe  to 
regulate,  ii,  5. 

— *  servant,  docs  she  beconefirte 
of  her  engagement  when  she 
marries,  ii,  161. 

Fences,  in  a  valuation  of  teiods, 
is  any  deduction  aQoved  for 
the  expencc  of  erecting,  ii, 

440- 

—  if  cattle  trespass  by  getting 

over,  does  the  act  16S6)  c.  1 1, 

apply,  11,  502. 
Fergus  I,  his  system  of  political 

economy,  ii,  284,  f. 
Ferries,  public,  to  what  efect 

the  king  may  give  any  iDdivi* 

dual  the  property  of,  ii,  371. 

—  soldiers  passing,  ii,  608. 

—  boatmen,  liable  in  statute  b« 
hour,  ii,  473. 

—  boats,  is  the  rent  thereof  de* 
dttced  in  a  valuation  of  tciods. 
ii,  438. 

Feudal  system,  i.  320,  ii,  5^'* 

—  taxes,  ii,  576. 

--  army,  i,  320,  if,  599. 
Fiar,  in  feudal  rights,  ii}  1^%- 
Fiars,  yearly,  ii,  90. 
Fiery  cross,  i,  321. 
Fines,  i,  207,  208,  209. 
^~  incurred   by   volunteers,  i:. 

643- 
Fir,  is  it  timber  under  6  Geo.  lli. 

C.48,  ii,  494. 
Firlot  of  Linhthgow,  ii,  I4i< 
Fish  in  a  pond,  ii,  546. 
Fishermen,  are  they  liable  is  sta* 

tute  labour,  ii,  472. 
Fishery,  ii,  550. 
•—  salmon,  ii,  552. 
-—lobsters,  ii,  569* 
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Fiaheiy,  oyster,  ii,  573. 

—  herring,  &c.  ii,  571. 
Fiscal,  procurator,  i;  859  87, 88. 
Flax  manufactory,  wages,  pay- 
ment in  money,  ii,  195. 

Fktchcr,  Andrew,  of  Salton,  ii, 

299. 
Floors  of  a  tenement,  rights  of 

the    several    proprietors^    ii> 

375* 
Flowing  of  the  sea,    why   are 

cruives  prohibited  where  the 
sea  ebbs  and  flows,  ii,  558. 
Football,  acts  of  parliament  con- 
cerning, ii,  7. 

—  races,  ii»  562. 

—  path,  servitude  of,  ii,  387. 
Foreign  countries^  contracts  ex- 
ecuted in«  i,  98* 

-—   testaments  executed  in,   i, 
98. 

—  marriage  in,  i,  99. 

—  divorce  in,  ib. 

—  status  in,  ib. 

—  bankruptcy    committed    in, 
ib. 

—  crimes  committed  in,  are  they 
punishable  here,  i,  96. 

—  deeds,  diligence  (execution) 
on,  i,  413. 

—  courts,  their  decrees*  i,  lof . 
Foreigners,  are  they  entitled  to 

the  benefit  of  cesslo  bonorum^ 

ii»  278. 
-—  is  one  foreigner  entitled  to 

apply  for  a  warrant  of  medita' 

tlo  fug£   against  another,    i, 

422. 
Forfeiture  of  a  recognizance  of 

the  peace,. i,  397. 
Forgotten  fruits  and  corns  in  the 

Jewish  la^  ii,  12. 
Fofm  of  contiction  of  an  offence 

concerning  the  assize  of  bread, 

ii,  115. 


Form  of  church  policy  regulates 
parochial  schools,  ii,  214. 

—  of  warrants,  recogTiixances» 
and  mittimusses  annexed  to 

OltTerCromwell'sinstru^tionsy 

App«  Stat,  xliii. 
Formuia  to  be  taken  by  Roman 

catholics,  ii,  334. 
Fornication,  ii,  323.   . 
Forest-royal,  ii,"  922 
Forestalling,  ii,  82. 
Forum,  i»  93 ;   see  jurisdktioD, 

supplement,  foreigner* 

—  de&Qlf  i,  loi. 

—  originisf  i,   102. 

—  in  excise  questions,  ii,  724- 
Foumeaux,  Dr.  his  letter  to  Sir 

William  Blackstone,  concern- 
ing the  English  toleration  act, 
ii,  320,  d. 

Fourth  mail^  why  was  the  aew 
extent  so  called,  iif  577* 

Foxes,  country  rising  in  pursuit 
ot;  li,  f40. 

—  difference  between  the  Eng- 
lish and  Scottish  law  as  to  the 
rights  of  gentlemen  in  the 
chace  of,  ii,  542. 

France,  law  of  monarchical,  ii| 
242. 

—  death-bed,  ib. 

—  as  to  servants  enlisting,  ii, 
163. 

—  game  laws,  ii,  523. 

—  burdens,  the  father  alone,  if 
able,  with  the  maintenance  of 
tlie  bastard,  ii,  246. 

—  obliges  bastards  to  maintain 
their  indigent  parents,  ii,  249. 

•^  as  to  aliment  of  prisoners  for 

debt,  ii,  273. 
Frank  pledges,  i,  3 So. 
Free,  under  the  a6t  1701,  c.  6, 

is  the  day  of  commencing  the 

trial,  i,  4<^7. 
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Frecport,  to  what  extent  it  may 
become  private  property,  ii. 

Free,  form  of  declaring  mandes, 

Freehold   of  the   chnreb,   and 

•  church  rent,  by  the  English 
law,  ii,  45<;. 

of  the  highway,  ii,  459. 

French  troy  stone,  ii,  141. 
Fruit  trees,  are  they  included 

•  under  the  regulations  respect- 
ing planting,  ii,  491. 

Fry  of  salmon^  thcif  firtl  pro- 
gress to  the  sea,  ii,  550. 

Funds  for  maintaining  the  poor, 
ii,  24.  •'■   ' 

Funeral  charges,  ii,  1(^4; 

Furlough,  ii,*6f5. !  • 

—  may  a  justice  prolong  a,  ii,* 
615. 

Fur  manufacturers,  ii,   i^6^ 

'  ■  '    Wagcsi  payment  of,  ii,  193. 

Fustian  manufacture^ Vitibet'ile- 
oient  in,'ii,  1^5. 

^—  wages,  payment  in,  11,  195. 


Game  laws,  n,  ^tt. 

Gaming,  it,  341* 

Gaols,  regulations  respecting  the 
repair  aridcVanliness  of,  11,258. 

Garden,  is  it  included  in  a  mi- 
nister's manse,  ii,  397. 

—  provided  to  parochial  school- 
masters, ii,  391. 

Garden,  Francis,  (lord  Gar- 
dens^one)  disapprores  of  a 
decision  of  the  court  of  ses- 
sion, sustaining  a  decree  of 
justice^  of  peace,  in  a  question 
of  gras^  mail,  i,  113. 

*—  hie  opinion  as  to  our  disuse 
of  juries  in  civil  causes,  i,  158* 


Garden,  Francis,  (lord  Gir- 
denstone)  his  opinion  as  to 
how  far  the  act  5  Anne,  c.  6, 
increased  the  power  of  Scot- 
tish constables,  i,  184. 

i—  concerning  the  right  of  die 
officer  in  the  execution  of  a  cri- 
minal warrant,  to  kill  the  d^ 
linqucnt  running  av^ay,  i,  318^ 

—  concerning  the  effect  in  regard 
tole^timation  of  a  subsequent 
marriage,  1/  there  be  chfldna 
of  an  intervening  marriage 
ii,  243. 

—  his  advice  to  country  gen- 
tlemen, in  regard  to  maniagt 
contracts,  ii,   232. 

—  hia  advice  to  ditto,  respect* 
ing  the  fireqaent  appHcation 
for  road  acts,  ii,  461. 

—  his  eulogium  on  the  Scot- 
tish road  act,  1669,  c.  16,  % 
461. 

*—  Ytt%  etdogium  of  the  Scot- 
tish statute  against  cardi, 
dice,     and    horse-racing,   ^ 

.     345- 

Gatesmen,are  they  liable  ia  iti- 

tute  labour,  ii,  474* 

General  search  waitants,  i,  43^. 

—  warrants,  i,  438. 

—  histories,  what  arc  they  evi- 
dence of,  i,  2JI.     ^ 

—  rules  as  to  evidence,  i,  261. 
Gilbert,  Mr.  his  speech  on  tlK 

English  poor  laws,  H,  ti. 
Glasgow,  mode  of  levying  the  " 

land-tax  in,  ii,  580. 
Gleaning,  right  of  by  the  Jew- 

ishlaw,  ii,  f  I. 

—  by  the  law  of  Scotland,  % 

48. 

ir-  England,  ibid*  - 
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Uf  400. 

ertinentSy  11,  408* 

:8  of,  ii,  411. 

f  ",412. 

)Iayiiig  at,  statutes  con- 

ng»  "»  7- 

>f  God,  a  paramount  title, 

• 

vhom  first  used,  i,  17* 
n  first  used  by  the  Scot- 
kings,  ],  18. 

aunt,  in  England  a  man 
man-y  his,  ii,  197. 
fatiier,  when  liable  to  ali- 
bis grand-children,   ii, 

he  any  power  of  manage- 
,  ib. 

:k  and  grand-niece,  on 
.  footing  stands  the  pro- 
ion  as  to  their  iutermar* 
,  iij  196. 

soumes  of,  ii,  402. 
istcr's  right  to,  ii,  412. 
:he  side  of  the  highway, 
horn  docs  it  belong,  ii, 

Britain,  when  was  that 
first  assumed,  i,  ao« 
,  lord  keeper  of,  a  justice 
e  peace  in  viriuU  officii  i, 

y,  Pope,  his  letter  to  St. 
iistinc  of  Canterbury,  the 
example  of  the  canon  law 
od  of  computing  degrees 
insanguinity,  ii,  197. 
>,  Hugo,  his  condemnation 
nploying  oaths  on  trivial 
iions,  i,'  1 35« 

Icfmition  of  punislunent, 
2. 

opinion  how  far  the  Mo- 
1  institutions  in  regard  to 


crimes  are  now  obligatory,  ii, 
10.       f. 

Grotius,  Hugo,  his  idea  of  the 
importance  of  religion,  in  a  po- 
litical point  of  view,  ii,  294, 

Ground-floor,  the  burdens  on  the 
proprietor  of,  ii,  373, 

Gypsies,  ii,  67. 

/     /     H 
Habit  worn   by  bankropts,  it, 

278, 
^  in  France,  ib. 

—  dispebsatiott    therewith,   ii, 

279- 
Hailes,  Lord.     See  Sir  David 

Dalrymple. 
Haining  time,  ii,  50  c  • 
Hand  writ,   similitude   of,  is  it 

evidence,  i,  222. 
Hang-nets,  in  the  salmon  fisher^, 

ii,  568. 
Harbirgeout    who    obUged    to 

have,  ii,  645. 
Hare-killing  in  snow,  ii,  536* 

—  shooting,  ib. 

—  is  reference  to  oath  compe- 
tent, ii,  545. 

Harri.<,   Mr.    his  translation  of 

Honejit  v'tvere,  i,  334. 
Hart-6hooting,  iit  537. 
Hatmakcrs,  punishment  of  the 

frauds  of,  ii,  1 86. 

—  payment  of  the  wages  of,  ii, 

Hawkins,  Sir  John,  his  account 
of  machinery  for  6shing  saU 
mon  contrary  to  Magna 
Chartay  ii,  557. 

Hawking,  ii,  521. 

Hawks,  stealing  of,  ii,  546. 

Health,  public,  regulations  for 
preserving,  ii,  78. 

—  may  the  privilege  of  uuto  bih 
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'  nonm  be  granted  to  a  penon 

ont  di  ftruom  on  a  UIl  of»  ii* 

a79. 

Hearsay,  wben  e¥idence>  i»  t6$* 

Hearse  letting,  wken  exclusive 

—  to  kirk-sessionSf  ii,  %$• 
Heathen  world  did  not  pnmde 

by  law  for  the  poor,  ii»  lOb 
— -  religion  necessarSy  connected 

with  the  state,  ii,  295. 
-i.  «» the  magistrate  ponisbed 

denial  of»  ib. 
Heathensf  are  they  competent 

•witnesses  in  onrcoitrts»ff  142. 

—  how  sworn,  ib. 
Hcatkfoi^  time  of  killing»  iiy 

539- 
HMomeulaf  ii,  13. 

Heckles  in  die  linen  manufac« 

ture,  ii,  666. 

Hecks  of  cruives  iregnkted*  ii| 

Hcineccius,  his  division  6: 

ii.  3^7- 

Hemp  manufacture,  statutes  con- 
cerning offences  in  regard  to, 

'  ii,  iB^ 

.—  payment  of  wages  in,  ii,  193. 

—  seed,  ii,  66^* 

Heraldry,  mark  of  bastardy  in, 

ii,  250. 
Herbert's  antiquitieSf  last  trial 

by  battle,  i,  375. 
Helping    (keeping)    cattle,    ii, 

501. 
Herd  (keeper)   of  cattle,  docs 

the   act    1686,   c.  II,   apply 

where  a  herd  is  kept,  ii,  502. 
Hereditary  jurisdiction,  evils  of. 

Heresy,  mistaken  ideas  of  the 
Scottish  reformers  as  to  the 
right  of  the  magistrate  to 
toterfcre  concerning,  ii,  307. 


HcriUge,  meaning  of  the  tens 
in  regard  to  the  qvalificstios 
fonr  killing  gaiiie»  ii,  523. 

HerttoiVy  meaning  of  the  tcia  ia 
tbe  net  16619  c  55,  ii,  398. 

—  in  the  act  1665,  ciiytoadi- 
ingmaaseap  ii»  198. 

—  is  their  presence  uaxsiuy  to 
validate  an  ssarssiMnt  far  the 
poor,  ii,  56. 

—  their  controul  over  tbe  kirk- 
session,  itt  rqpnrd  to  the  db- 
posal  of  the  weekly  odkc- 
tions,  ii,  56. 

Heron  shoothig,  ii^  ^57. 
Hides,  injuring  of,  ii,  6M. 
Highlanders,  ti,  398. 
Highways,  ii,  459. 
Hire,  can  an  innkeeper  refine  kk 

horses  £[»-,  ii,  486. 
Histories,  in  what  onset  are  thej 

evidence.     See  evidence. 
Holograph  bond,  how  loaf  ^  if 

evidence,  i,  226* 
«—  cases  of  or,  and  aMraac,  in 

a  referenoe  to  oath  ooaotro- 

ing,  ibid. 
Holyrood  bouse,  saactsary  ol^ 

1,406. 
Homer,    epithet    bestowed  oa 

kiags  by,  ii,  195. 
Homologation  of  an  infonasl  in- 
denture by  a  boy  under  age^ 

ii,  169. 
Jfoneite  ^tvertt  diffetcat  tzsaib* 

tions  of,  i,  534. 
Horn,  does  the  king  get  tbe 

liferent  of  the   gld)e^  if  the 

parish  minister  be  a  year  and 

a  day  at  the,  ii«  400. 
Hornbeam,  is  it  timber  under  the 

statutes,  ii,  494. 
Homing,  decrees  of  justices  no 

warrant  for  letters  of^  h  ^7'* 
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— •  roftd,  tenritude  of»  it»  387. 

—  is  «a  itokcftpcr  oUi|pc4  to  re^ 
cei?«  wtokMitebk  ihc  honfe 
of  a  mm  who  dbct  aol  bd§e 
with  him^  iiy  4Mi. 

Honest  ragnkCioft  at  to  the 
pqnitor  to  ba  med  io  car- 
fwgca,  i^  47a. 

Hoat  koig't  {kvML  mntifyf  ii^ 
590. 

Hoiuida,  attaimg  of,  ii,  547^ 

UoMca,  aopanOiberarjy  4othey 
CBtev  into  Qotbpv(Uitkm  id  a 
valuation  of  teinds,  ti,  43iB. 

—  entariog,  tor  aaarcb  for  ud- 
lawful  brea^,  ill  iiov 

Hooaehokl  broad,  ii<  i  Mi 
Homo^   Hcarf, .  (lord  Kanlea) 
hit   bialovf   of   the    ditude 
of  jaries  in  civil  cantct^  i, 

—'Ilia  opMon  of  thaa  ipoova- 
tio»»  i,  ifS. 

—  8tr  WiUiiNn  BkcbWDna'a  nr- 
Ajpiaiooo  bio  low  ipaaokrtioDBy 
i,  \fS. 

— -  examination  of  hia  doctrine^ 
that  by  the  law  of  fieolJadd 
tkt  priaa(*»  bkiaing  ia  caaan- 
tial  to  marriage,  iiy  aOfw 

*«  kiaftaikaoOy  m  favour  of  the 
esc^lkacy  of  the  Sooltisb 
poor  krwt,  ii,  aa. 

— >  disapprovta  of  the  dteiaion 
tustaininff  a  divitibo'  of  vatu«» 
alioo  flNme  Ot  a  llrroog  noet- 
ing.  5^1. 

Hucksters,  ii,  8a. 

Hudca  (hooda)'  of  the  kdiesi 
atatutoty  regitlatioiia  eoocem- 
log,  ii,  5. 

Hnmomjwrisf  things,  ii^  ^^» 


HofHtf  D*rid«  aserilM  the 
lengths  to  which  theCamofon- 
ians  went  to  the  vicdaaet  and 
opprosaiae  of  GhaAes  UUa  «i^ 
ministration,  ii,  302,  vu 

Hume,  Mr.  advobnaet  kb  onif- 
■Kration.of  OaascotrM  aoB* 
marilj,  K  t6ai.  « 

*^  hia  cUaaifiGAtioo  of  oriiNarb 
177. 

•Md  hia  opioioni  aa  to  the  lord  ad-f 
vocate  being  oompeUaUo  to 
give  his  concurrence*  i^r  i^ 

^  diffdkra  fran  Sir  Ceow  Hac- 
kenzie,  as  to  the  obbgl^ioi  of 
the  public  proaeeutor'^ghre 
up  the  name  of  hia  infjamrry 
i,  88. 

^  hiodbobtastolbakgriiif  ef 
the  Dntch  gotenfeoMk  gf vng 
up  W.  Brodie,  or  aHoming 
.hm  t^  be  aeizdly  If  9^ 

Hnoaingf  oce  Omne^si^  fOl#^ 

Hnabnad  and  wife»  it^  Ij^. 

«-  Hgiito  ttid  MWeat^  i%'#S$» 
335. 

«^  iattanee  of  a  husband  CaKing- 
out  a  writ  of  lawbnivowa* 
against  his  wifs,  if  ^Mh^ 

Hotoheaoti*  Ih.  hia  eOttdtfnna- 
tion  of  the  mnkapBcntiot  of 
oatha,  t»  tjy. 

—  his  distinction  between  ohas* 
tiaeiieot  and  poniaKawirti  *'i, 

!  llyputhiao  of  tlie  titular,  iv493- 

J 

Jatlon*  how  im  rtsponilfak  afti<« 

der  1701,  c.  6#  i,  451* 
Jewela^   is   their  losa  gfMpdtd 
agaioK  \tf  the  edid  mnitt 

eaufmnii  &c.  ii*  487. 
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Jewish  hw;  tee  Monicil  incti- 

tutionf. 
Imperial  notariesy  i,  41. 
Imperial}  the  Scottish  crown»  i, 

23.  . 

Imperfect  rights,  i«  334. 
Imprisomnent,  loagy  reprobated  , 

by  our  law,  i,  209. 
— -  solitary,    with  aod  without 

work,  i,  2IO* 
•—  can  one  imprisoned  by  the 

public  be  arrested  for  debt,  iy 

•*-  when  is  it  a  method  of  en- 
•'  ferctng  the  decrees  of  the  jus- 

ticesy  i»  27»»      ••    • 
^fmeaning  of  the  term  lavthe 

act  1701,  c-  6^  i,  4.7  5»  • 
ImplK^atiiNiy    .(^emtion)'    of 

chupoh  'lands  and<  teinds^  ii, 

Imdecieiieyt  ptttushedf<:iiy  -3' J* 
Ilid<amity:iffct8^  fBrbexemptiag 

magistrates  from  the  penaltfes 
L'Ibr  iM'tafcidg.the  taathfy  iv 

38. 
-—  whom  do  these  acts  nbt  es» 
>4}teid  to,  ib;  -     J  >   y.:.'- 

Indeatures,  iif  167.        ;•   > 
1^—  in  England*  how  long  can  in- 

£uita  be  bound  by,  ii,  168. 
Indorsation  of  warrantSy  i»  5O9 

439» 
Adid^f  different  iibdi,  i,  270.  • 

-*-  always  necessary,  i,  406. 

•*-  in  the  case  of  apprehendii^  a 

debtor,  ib. 
Inartificial  proof,  i,  214. 
Incendiary  letters,  i,  371^    .  - 
ladottlfCi  mutual,  ii,  505*        '* 
Ilidorporate  acres,  do  they  fidl 

under  the  rumidgc  etatute^  ii, 

513 


Incorporeal    hereditamcatsy  i>, 

Incorrigible  rogues,  ii,  74; 
Indorsadoa  of  wammtf,  i,  50. 

—  in  excise  law,  it,  724; 
Infamous  poaishoients,  i,  1^7. 
Infamy,  what  offences  are  ptnirfi- 

aUe  with  legal,  i,  1S7V 

—  chiefly  in  view  in  corponl 
pimiahmeiits  inflicted  by  tk 
civil  magistrate^  J,  18^* 

—  not  the  eonae^cabe  4tf  in- 
£unoBS  punithimtnta  wbca  b- 

•  flicted  without  an  assifie,  i| 

Infection,   regiibitioa»  for  prr- 

▼entiag,<:ii,  791  -^      ^^  • 
Infeudation  of  Uinds  prohMed 
I  by'<he^ett«i|.<90^Ricil,  ii,^i7* 
Informations 'in  oteise  law,  ii, 

—  signed,  necessary  in  $Muiiit- 

'^ahbgRVTifaui  fortmli  ii  447* 

Informer,  is  the  public  ftOsctfo- 
^  ttfV'<d>Mgierd<Y^j^W  a^  i^Mi 
IirtiilMMC  of  l!cMl9i|ir44^ 

Innkeepers,  thei|-^resfoftli|tttT| 

laiistuMlt  «f  ioldkr%  S,  6ot» 

—  in  the  East-Indi*  tfoanpaay's 
'  servie6r4i,^((64h;*' ''I    -^  •'^^■■ 
Innocent;  pope,hl»  tettlMspf  ts 

to  the  antiquity  of  the  priNl^ 
blessfng^rt  tkt^eMbmm  J 
marriage,  ii,  t67<--;    >   •" 
In0eakt  t  <see  CMilrek.  j^i:  ^q 

—  must  they  be  taken  #pl  dl^ 

ing  tte   Saturday^' ik|(^ii| 
565,   =■'      '•-■     i'»   -    .-M%n-ji^. 

Inspectors  of.Mlts^  a^^Mw  ^ 
Ittstahtotiii|;^de«iMi-«iF  jasijeei 
under^  chd  iikMd^>dobt  acc^- 
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Instancffy^nemedy^  if  the  public 
prosecutor  refuse  to  give  his, 
h  85. 

InMiffidcBt  dotk  brongkt  to  be 
stampedi  u,  6ffu 

Intcnliction  of  imbecik  perMOSf 

Interest  disqusJifytng  a  witness, 
U956. 

Interested  witness  admissible  by 
«  BfJlidi  stattttc,  in  the  case 
of  £idse  xediogy  ii»  195. 

IntiasatMHH'iQ  order  to  obtain  li- 
beration under  the  act  i70i« 
c.'6y  to  whom  must  the  pri- 
soner make*  iy  466. 

Intrinsic  qualttj  in  an  oath  of 

.  •  ffeftftnee>  i^'Aa5* 

ikiTasion^  calling  out  tlie  aiilitia 

,  lin  case  ofi  11,  6$6b 

— •  duty  of  volunteers  in  case  of^ 

i9»64^« 
Invealory  Of  tutors  and  curatorsy 

ti,  5a.    » 

JoidECs,  Sir  WJUiaaij  hia  idea  of 
the  discretionary  power  of 
jttdgeft^i>  la^- 

—  his  eulogy  of  Potbier^  i^  164. 
Ireland*  kw  of*  jregarding  mar-* 

riage»  iit  aci9* 
— cloth,  without  the  jmi  stamps, 

imported  from,  ii,  67  a* . 
Jraiargisp  1*1 7<^  - 
Iroa  osanvtfactiMe,  eabeaakmeut 

in*ii,  185,186. 

—  jpayment  of  wagea  in  jmonay* 

Irregidar  marriigcs»  ii*  218. 
Judgment*  form  of*   in   eacise 

qucstiDna*  ia»  ftg^: 
Judges*  whal^are  keepers  of  the 

peace  vitshit$ ;qfi£ih.i$  %f  3> 
Judges  Qf4tBB<y«;.tbfir  juriidic- 

tion*  ^ow  different  from  that 


of  the  sessions  of  the  peacei  i» 

I03. 

Judicial  trials  among  the  ancient 
Goths,  i,  a« 

—  records  how  far  evidenpe^  I, 
217.  ; 

Jugglers,  li*  69. 

Jurisdictions,  hereditary,  etils  oft 

i»7-. 
Jurisdiction  of  the  sessions^  cri« 

minal,'  t*  146* 

—  civil,  i,-99» 

^  in  one  case  Hberally  construe 

ed,  i,  105-^  106. 
— *  can  it  arise  from  prorogatfon 

in  civil  matters,  i,  1 1 3* 
->-  coBsnetudinary,      in     amall 

causeff,  i*  11 8.  * ' 

-^  how  different  from  tluM^'  of 

judges  ordinaryf  i*  - 1 02. 
Jury,  judges  of  the  law*  if  aoa« 

—  not  at  liberty  to  ^kcide  againtt 
law  on  ideas  of  equity^  HitC^i 

Jury  trial,  its  histoity  in  Scotland, 
i,  191.  . 

—  in  England,  i,  201. 

—  why  never  employed  by  the 
Scottish  sessionaof  the  pestcet 
i,  147. 

—  in  what  cases  necessary,  1* 

*»  *^7: ... 

^us  maritu  iii  230. 
Justice  of  peace*  one,  powers  of^ 
under  the  vagrant  act»  ii^  71, 

—  in  relation  to  the  asaize  of 
breads  ii,  92* 

•^  weights  and  measures,  tC  I45« 

—  under  the  Brtrish  acta  rdat^ 
iag  to  manufactnieir  %  >83> 
186,  195. 

^  highways*  under  12  &  III> 
c.  45*  ii^  468*  470. 
d  2 
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Juttiee  of  petce«  mt ,  povert  of» 
in  offences  against  6  O.  II I» 
e.  4B9  oopccruHig  plantiii|^9  ii» 

493»  49^- 
^—  Sn  the  CEK  of  stamptd  cer- 

tificatet  to  kill  game,  ii»  59;  • 

—  in  musters^  ti,  6o6* 

••«•  wid«rtli«  mxaksf  tct,  fit  61^ 
?—  the  quartering  of  soldierty  u, 

—  in  lotteries^  ii,  %60. 

—  under  the  defenceact>  u,  647, 
lotucet  of  paKC,  iwo^  powers  of, 

under 42  G.IIi>c.73«ii>  169, 

^i-i^uinler  13  G*  III,  e.  54,  gme 
law,  11,519. 

— -  under  the  Britiah  acta  relat- 
ing to  manufiutturea,  iif  iBB, 

-—  under  the  acta  oonoaniifig 
phntiDg,  ii,  ^oo. 

•^  eoAceraing  epiaoopal  mrtting 

'     hociaes^  ii,  335. 

Justices  of  peace»  are  they  pu^ 
nishable  in  England  at  the  suit 
of  the  private  party,  i,  56* 

—  not  liable  botn  to  a  crioonal 
prosecution  and  civil  action  ojf 

:     dpttiages,  i,  57. 

•—  how  diffensnt  from  judges  or^ 
dinary,  i,  102. 

1-^  nature  of  their  jurisdiction,  i, 
103. 

K 
Kains,  in  a  valuation  of  teinds, 

what  deduction  is  allowed  un- 
'  ^er»  ii,  438* 
Karnes,      lord|      see     Henry 

Home. 
Keepers  of  the  peace,  h  t^  &c. 
Kenyon,  lord  chief  juatife,  his 

charge       concerning       local 

vK^ights  and  meaaoraa,  ii,  149. 
Kidells,  iiy  ^57* 
Kinghom,  magistrates  of,  their 


regukiioos  coneemhigdic  Car- 
ry, ii,  4B  J. 
Kilkerran,     lord,     his  rmiBrk 

coneerrag  the  oncectanty  of 

our  laws  when  jary  triaiisiie- 

ceastry,  i,  151. 
Kiln  for  burning  liai%  is  it  a 

iini«inc«,  ii,  Sij^ 
Kindred,  what  may  noC  ourry, 

ii,  i^ 
King*  how  'diffsfenl  fitiin  cm* 

peror,  i,  23. 
««-  principal  conservator  of  die 

peace,  i,  i* 
«««-  epithet  given  to  kings  in  holy 

writ,  ii,  C9f  • 
•»»-  in  Homer,  ib. 

—  in  the  lava  of  Memi,  descrif - 
tionxif,  ib. 

r-  can  he  take  a  leoogaiatacc, 
i,  «•  • 

—  can  he  preat^^  peisoaally  in 
courts  of  justice,  i,  2»  6. 

—  can  he  be  examined  as  a  wit- 

■ '  Mat,  i|  244. 
«-  the  plurfl  nvoober,  whea  first 
used  by,  i,  C4» 

—  the  authortty  of  juatiees  of 
peace  ^ctennined  by  tbedetth 

of,  h  4^ 
-«-  what  ia  compaaiing  the  desth 

of,  if  3«. 

—  levying  war  agaiastw  i,  340. 

—  aidiag  the  (nemictof,!,  541. 

—  couotcffeitasff  the  aeal  of  ib. 
~  praying  fer  tW,  iif  330. 
King's  evidence,  Smt  what  oftnce 

is  he  pardoned,  i,  444. 

—  oan  Ik  justice  of  peace  adaiit 
1  prisoner  ae,  i,  44f» 

h-*  serviee,  had  it  in  Fiaace  any 
prsfogative  beyood  that  of 
<»t]^r  maalera^  ii,  16^ 

-^  aapnnMCy  io  cauacf  ccdeti- 
astical,  ii,  305. 


X«0£K. 


Kiag'sboit,  or  feudal  armyi  i]» 

590. 
— *fcreatf»  ii»  533* 
^-«  ligbt  to  the  gamc»  ib* 
««-*  Ugbmy*    why   to    called^ 

11,459. 
Kirk  Bcnion^  its  tight  to  the 

pfofitt  of  letting  out  a  hearse 

tor  hire*  si»  z6.- 

—  to  exact  fees  at  baptigma  and 
manriagaa,  iit^27. 

—  patrimony,  ii»  394. 
•Knox,  John,   form  of  church 

policy  drawn  up  by>  ii>  285, 

h. 
«—  Dr.  Robertion'i  remarks  on 

the  political  speculatiooa  of, 

ii,  299,  h. 
— '  represented  the  clergy  at  the 

conraxtion  which  deposed  the 

queen  dowager  from  the  re< 

gjency,  ii»  300. 


Labour    statute  .  for   repairing 

highways,  ii,  473, 
Lace    merchanta*    waget    and 

price  payment*  iit  I94«* 
Ladies,  vain  attcrapta  of  tlv 

Scottish  parliament. to  regii- 
'     lattt  their  dretSf  ii,  5« 

—  directed  by  varioui  statutes 
to  dresi  suitably  to  the  for- 
tune of  ^leir  husbanda,  ib. 

•—  wiifes  and  daughters  enjoined 
by  tkc  pariiameofe  to  dress  in 
xurches  of  their  own  making, 
ii,  6. 

Lning,  Mr«  his  account  of 
Charlei  U  aaking  lavb  vrows 
against  hissnlnects,  i«  3B9. 

—  his  aceouot  ot  king  William 
refusing  to  take  the  oprona- 
tion.  oiuh  till^thcT  persecuting , 


clause  was  eapkroed,  ii, 
308. 

hakoy  10  a  valuation  of  teiods^ 
is  deduction  allowed  otthe 
expence  of  draining,  ii,  439. 

Laodlorda  ordered  to  find  seeu* 
rity  that  tlieir  tenants  shall 
not  kill  salmoa  in^forbtddea 
times,  ii,  555. 

Lands  annexed  quoaJ  satntf  are 
they  liable  in  repairs  of  the 
manse  of  the  parish  to  which 
they  arc  annexed,  ii,  399. 

-*"  of  the  churoh,  ii,  456* 

Landsman,  at  common  law  can  he 
be  adjudged  to  the  eca  service, 
i,  213.    ^  • 

Land  tax,  ii,  575. 

Lapping  of  linen  doth,  is,  677* 

Larch,  is  it  timber  under  the 
British  statutes,  ii,.  494*'- 

Lateran  council  first  -iotrnMlated 
banns  of  marriage,  ii,  a  12^ 

—  its  regulation-,  reapocting 
schools,  ii,  aSf • 

-*-  prohibited  the  tnfendation  of 
tithes,  ii,  417. 

Law,  Athenian,  allowed  marriage 
between  brother  and  sister  by 
the  father's  side,  ii,  198. 

—  Spartan,  between  biother  and 
sister  uterine,  ib. 

.««  may  one  marry  his  sister-in, 

ii,  200. 
»«i-  thuman,  its  imperfections,  i, 

115. 
->—  expence  and  delays  of,  called 

by  Montesquieu  the  price  of 

liberty,  i,  116. 

—  methods  in  Denmark  for  dim  w« 
nishing,  in  smaU  causes,  the 
expence  of,  i,  i  ■  7« 

Lawburrows,  i,  3^3-^389. 
Lawns,  French,  ii,  673^ 


IN  JOB X* 


Lease  of  a  slebe,  u,  41 1. 

Leasing  mating,  i»  348. 

Leathern  inaaQ^aGtoiyt  embez- 
zlement and  frandg  ia,  ii,  185, 
186. 

-^  W9ge»  paid  in   monejt   ii, 

— regulatuMia  conq3iung4i»^86. 
Lectures,     reading    on    public 

grievances,  i»  351* 
Legitimacy,  presumption  io  fa- 

yours  of,  11,  239, 

—  more  than  ocdinary^  iif  z$S, 
-—  if  either  parent  have  ttoknow 

kd^ed  the,  ii,  940,  > 
Ll^gitimate   childr^ny  £rom  the 

^Sima  Jidv  of  either  of  the  ipa- 
'  *renu  by  the  cano9,iln«r,  ih« 
X/Cgitimation /tr^^if gMiM  «Ktfn-> 

mmmm%  iif  24 1« 

—  if  there  be  children  .of  an  in-  - 
terv^niAg  marnaget'iit  24a* 

—  letters  oi^  ii,  250^ 
Lf^imm^  ii,  244*  • 
Letter,  incendi«y«  i,  379* 
Lfwdaess,  ii,  323.        v 
Liable,  master,  for  a  servant,  ii. 

Libel,  forms  of^  i,  2689  ii.  7 if. 
App.  of  Stiles. 

—  subscription  of,  i,  269* 
— »  imdmur^  ib. 
Liberation  under  the  act  1701, 

ii,  469. 
Licence  for  opening  a  house  to 
read  lectures^  i,  351* 

—  for  rooms   for   reading,  i, 

354-      . 
— •  for  gelling  ale,  when  may  it 

be  recalled,  ib* 

—  for  killing  game,  ii,  533. 
Lieges,  arming,  ii,  646.     - 
Lifcrenter,  if  liable  for  rebuild- 
ing a  manse,  ii,  398. 


JLfitemttr,  u  liaUe  lor  reptmar 

it,  ib. 
Lieht,  servitude  o^  a,  387. 
LiUiput,  Dr.    Swift's,    remtrk 
•  coneemiag    a  peculiBBity  is 

the  laws  of,  i,  171,  c« 
Lime  furnished  to .  the  teaarti^ 

in  a  valuation  of  teinds^  it 

there  any  deduction  for,  ii, 

.440- 
Lime4dll,  is  it  a  aoisince,  ii, 

87.       ..- 

Lime-trees,  are  they  timber  »» 

der  6.  Geo.  III» .  c  48^  ii, 

494.  V        .  M. 

Limitation  of  octiana  ioeiciie 
'law-,  ii,  72tw  .T.  .    ^  .  •    \ 

Linen  manufacture^  ^embextk- 
.mtnt,;OBd  frsudain^^  lAu 

—  .payment .  o£  ^  iMgci>  ^,t  ii, 
192.  .  -'       .t^^  • 

-r  «egulatioas^  ii,  '66j^'>  665^ 

I«tolitDg9w  Mot,  ii,  X4I. 

Lint,  steeping  of,  ii,i,  '87. 

Linttced    and    hmipserd,    ii, 

Litigation,  necessarily  expeiaivt 
in  free  states,  i,  116. 

LttisGonteatatkui,  i,  90U 

I^ttlqgoes,:n,  559* 

Liturg]^  SoottMh,  dtfieicat  frs* 
the  Eng^i^  if,  302. . 

«—  imprudently  picwLd  oa  tUi 
country  by  Chmiea  1,  ik 

Loaningt  £ar  cattle,  ii,  387. 

Local  weights  and  meaauies,  a, 
148. 

Locality,  ii,  447. 

— '  in  case  of  two  ponskca  nak- 
ed, yparfiiiMifa,  aa  there  as  fit 

<    each  a  sepante^.ii,  45f«  ' 

«->  teinds  purchased  dannga,'ii| 
450, 

IfOUUw  oferanm^  is,  150.  ^ 
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(kfiiiition  of  the  State, 

ztrine  of  tolention,  ii| 

:q»tion  as  to  atbeisRii 

count  of  the    origin 

Y,  ii,  366. 

Y ;  tee  Sunday. 

lat  are  innkeepers,  &c. 

sponsible  for  by  the 

tUie^  cauporuSfStaitilmiij 

public,  ii,  355. 

"•  365- 

ough  Hord  chancellor) 

struction  of  .the  riot 

558.^  • 

tinction  between  mar" 
mUiiary  law,  ri,  6dc. 
,  13. 
i  the  table,  statutory 

ons  concerning',  ii^-  7* 
b,  ib.  ■'    . 

lord,  his  speech: on 
iglish   poor   lawtf,^.iiy 
•  .-  .     ■■ ._  -'■■ 
M 
*,  Sir  George,  his  ac* 
f  duellings  i,  375. 
ts  to  vindicaia  Charles 
inglawburrowsagatnst 
eds,  i,  389* 
pinioO'  as  to  the   act 
«  29^  including  tetods 
imexation,  ii,  417*- 
,  John,    (lord  Dieg- 
eprobatea  the  practice 
nor   courts    xnftifking 
I  pBiiishnieiita  mtbout 
i,  191*        : 
count  o£  the  opinion 
court  in  the  case  of 
re,  ib*  i-  . 


Maconochie,  Allan,*  (lord  Mea- 
dowbank)  his  essay  on  the 
orighi  and  struftare  of  Euro- 
pean legislatures,  i,  2,  and  ii, 

—  his  opinion  of  the  presidency 
of  the  chiefs  of  the  northern 
nations  at  judicial  trials, 
i,  2. 

—  shews  the  consistency  of  this 
with  the  power  of  juries,  and 
the  importance  of  the  people 
under  the  eofistitutions  of  thd 
ancient  Ooths,  ib. 

—  his  argument  in  the  general 
c]ueftton  concerning  the  right 
of  a  servant  to  enlist,  ii,  i 62. 

Ma^ftrate,  has  he  any  right  to 

punish  for  heresy,  ii,  294. 
Magiftratcs ;  see  Borough. 

—  of  boroughs,  their  junsdic- 
tkNh  bow  Afferent  from  that 
of  justices  of  peace,  i,  103. 

:—  how  liable,  -  if  prisbners 
escape,  ii,  t68i     ' 

—  if  prisoners  afe  sick,  doty  of, 
ib. 

*—  of  boroughs  of  barony,  their 

obligations  as  to  prisoners,  ii, 

255. 
Mail,  sttiahng  of  the,  i,  18  r. 
Maintenance,  are  parents  bound 

to   'maintain    their    indigent 

children,  ii,  242. 
.—  grandchildren,  ii,  243* 

'bastards,  lb. 

-.»  of  soldiers,  ii,  6i6, 

.-»  of  families  of  militia  men, 

ii,  639. 

—  of  persons  turning  out  tinder 
the  defence  acts,  1^,  626: 

Mansfield,  earl  of,  htS  view  of 
toleration,  if  143,  and  ii,  320. 
Manse,  ii|  394. 
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Mantifei&oryy  tbe  act  42  Grok 
III,  c.   73,    ordered  to  be 

.  limis  up  in  every,  is  l68« 
Manuracturesy  iiy  66* 
Maple,  18  It  timber  under  the 
statutes,  iiy  495. 

^^acqueen,  lord-justice-clerk,  his 
opinion  of  the  constitutioa  of 
the  Scottish  sessions  of  the 
peace  being  compatible  with 
the  use  of  an  assise,  u 
148. 

-—  that  ataCutory  cUuscs  ex- 
cluding the  review  of  the 
court  of  session,  do  not  ap- 
ply where  the  inlistraent  itself 
IS  called  in  queftioo,  iiy  x62,  c. 

•^  approved  of  the  decision  that 
ontforeigmtr  can  arteil  another 
till  he  find  security,  judicm 
naif  i,  427. 

Mart  elamum  tm  mart  Shrum 
what  the  question  resolvas  in- 
to, ii,  369. 

Marking  of  bread,  ii,  1 2  L. 

March  dike ;  see  Mutual  indo- 
8ure. 

Marches,  straighteningy  iit 
509. 

Marl  in  a  glebe,  does  it  belong 
to  the  minister,  ii,'  410. 

-*  furnished  to  tenantM,  is  there 
in  a  valuation  oi  teinds  a  de- 
duction for,  ii,  440* 

Marriage,  ii,  196. 

-~  can  justices  punish  the  irre- 
gular celebration  of,  i,  108. 

-«-  can  the  kirk  session  exact 
fees  at  the  celebration  of,  ii, 

—  does  n  female  servant  become 
free  uf  her  service  by,  ii, 
i6r. 

—  law,   why   necessary  to   be 


known  by  justices  of  pace, 
n^  196. 
~-  coaUiKts,  thr«e  kkds  0^  ii, 

Mamfcd    men   their    pnfik|tt 

under    the    militia    acts,  ^ 

659. 
Martial  law,  how  differs^  fioa 

military  law,  ii»  6co* 
Masking  neta,  ia  the  silmaa  iih 

eryy  11,  566b 
Watot^fm«  cau^tcd  fimA  tie 

statute  against  seditiDUS  10- 

cieties,  i,  353. 
Master  and  acrTaitt,  ii,  150b 
Master's  aaaM  mutt  WobIm 

cart,  ii«  470. 
Master  of  the  roQ^  ia  he  kvper 

of  the  peace  «frMr  tfgjk  h 

2. 

—  has  he  any  jnriadKctwi  Is 
such  in  ScotUttd«  ib^ 

Measurea  and  wcigbti^  &  I  jd* 
MtSiatio  Jygm  wanranVif  414- 
Metting  houses    cpiscopsl.  ii, 

330. 

—  general,  respecting  thehigo- 

ways,  ii»  462« 

—  —  concerning  parochial  W 
sessmeots  for  the  poor,  iit 
30. 

—  of  carriages  on  highwajs,  ii, 
470. 

Menial  servants^  ii,  idf. 
Measal  churches^  W^  4i6> 
Menu,  laws  of»  their  deicnption 

of  a  king,  ii»  295. 
Merchants  books,,  how  fv  evi^ 

dence,  7,  220. 
Mertricks  of  the  Indies^  nataKflcy 

regulations     ooBcaraiiyt     iiy 

5- 
Midstream,    old  regulaooa  isr 

keeping  free,  ii,  565. 
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',    how    different    from 
al  lawy  ii,  6oo. 
ce  of  individuals,  right 
le  crown  to  exsuit  it,  i, 

statutes^  ii,  629,  633. 
msjhow  regulated  with  a 

to  the   sulmon  Hsliefy^ 
56. 
i,  385. 

li,  252. 
ioHy  power  of  tlic  ju8tic€& 
le   penalty  incurred   hy 
ncc  in  a  sedilious  mect- 

4- 
penalties    for    offences 

i8t  excise  bws,  ii,  732. 

liawtieldsy  i,  368. 

eous,  i,  34b. 

igf  i.  3^' 

^   manufacture^   offences 

i'C  to,  iiy  1 86. 

h;  sec  King. 

,    regulations    for    pay- 

taanufacturers    in,'     ii, 

innkeepers  and  carriers 
:  for  the  loss  of,  under 
:dict  nauts  cmtfones  ttaku* 

ii»  487- 
quieu,     calls     the     ex- 

e    and   delays   of  litig^a- 

the  price  which   every 

state   must   pay  for  its 

om,  i,  116. 

cation,  the  glehe  said  to 

leld  of  the  crown  in,  ii, 

the  hcncfit  of  the  paro- 

.  poor,  \u  15- 

oth,  (pall),  the  right  of 

kiik-session  to  the  cxclu- 

profit  of  hiring,  ib. 

al  institutions,  how  far 


obligatory  in  criminal  matters, 

ii,  lo. 
Mosaical  institutions  respecting 

the  poor,  ii,  1 1 . 
—  respecting  degrees  of  kindred 

in  which  marriage  was  prohi- 

bited^.ii,  196. 
Moss  rent,   does  it  enter  into 

view  in  a  valuation  of  tithes, 

ii,  458. 
Mother,  when  liable  in  aliment, 

"'  ^43- 
Mournings,  widows  right  to,  ii, 

224. 

Muirfowl,  when  they  cannot  be 
killed,  ii.  539. 

Mutrburo,  ii,  547. 

Mulct,  i,  207. 

Multures,  in  a  valuation  of 
teinds,  IS  deduction  allowed 
of  additional  rent  paid  on  ac- 
count .  of  exemption  from,  ii, 

438- 
Mussel  scalp,  ii,  371* 

Muster  duty,  of  justices  in  re« 

regard,  to,  ii,  6o6* 

Mutmy  act,  ii,  600. 

Mutual  indosure,  ii,  505.^ 

■       N 
Naked,  punishment  inflicted  on 
a  man  for  running  along  the 
streets  of  a  populous  town,  ii, 

323. 

Name,  inay  a  bastard  assume 
his  putative  father's  name,  ii, 
250. 

—  of  the  master  must  be  on  his 
carriage,  ii,  470. 

Natural  children ;  see  Bastards. 

—  servitudes,  ii,  382. 

—  hay,  does  a  right  to.tiihe 
natural  hay  give  a  right  to 
tithe  sown  grass,  if  there  be 

c 
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Peers,  in  civil  causet*  must  they 
be  8worn  like  other  witnessesy 
i,  244; 

Peers,  are  they  liable  ia  statute- 
labour,  ii,  47<x 

—  can  they  decline  the  mris- 
diction  oi  the  sessions  ot  the 

■   peace,  i,  88. 

Penalty  in  the  case  qF  lawbur- 
rows,  i»  383. 

-—  for  not  performing  statute- 
labour,  ii,  478. 

Peremptory  diets,  i,  271. 

Perfect  lights,  i,  335. 

*—  is  a  reh'gious  test  inconsist- 
ent with  J  ii,  311. 

Persecuting  clause  in  the  coro- 
oation  oath,  ib. 

—  principles  of  the  Scottish  re- 
fonners,  ib. 

•—  how  far  corrected  at  the  re- 
volution, ii,  309. 

Personal  servitudes,  ii,  382^ 

Pertinents  of  a  gltbe,  ii,  408. 

Petitioning,  tumuhuous,  i,  35Q. 

Physicians  fees,  ii,  164. 

Pickers,  in  the  woollen  mann- 
fnctory,  embez^Iemeo^  of,  ii, 
183. 

Picts,  are  they  the  same  with 
the  ancient  Caledonians,  ii, 
298. 

Pigeons,  penalty  for  shooting, 
i,  107. 

—  have  the  justices  cog/iisancc 
of  tliat  oflence,  ib. 

—  when  are  they  property,  ii, 

—  dung  not  to  be  used  in  bleach- 
ing linen,  ii,  668. 

Pillor)',  i,  188. 

•Pinkerton,  iVIr.  his  historical  re- 
trospects, ii,  4. 
-—his  opinion  of  the  origin  gf 


the  present  lowland  Scots,  ii, 

298. 
Pitcarla  stagna^  ii»  556. 
Pitt,  Mr.  his  speech  conceniing 

the  English  poor  bws,  it,  sc. 
Pits   made  in  the  highway,  ii. 

472. 
Plague,  regulations  respecting, 

"'  79- 
Flap  of  the  parish  church,  vbo 

has  the  fixing  of,  ii,  454. 
Planted  churches,  commissioners 

for,  ii,  417. 
Planting,  regulations  cooccminr, 

ii,  488. 
Plat,  ii,  417. 
Plato,  his  eulogium  on  religion, 

ii,  294. 

—  his  opinion  of  the  origin  of 
human  laws,  ii,  295. 

— -  is  for  infiicting  a  capital  pu- 
nishment on  those  who  per- 
form sacrifices  in  any  other 
places  than  such  as  are  public, 
ii,  296. 

Pleas  of  the  crown,  i,  177. 

Plowgate  of  land,  ii,  53^. 

Plutarch,  his  account  of  Mark 
Antony's  challenging  Auf^5- 
tus  Csrsar  to  single  combat,  i, 

374- 
Poinding,  i,  296. 

—  symbolical,  i,  299. 

^-  right  of  in  case  of  cattle  tres- 
passing, ii,  501. 

—  different    from    distress,  w 

303- 
Police,  ii,   i,  &c 

—  ancient  regulations  conccn- 
ing,*if,  .2- 

Poor  laws,  ii,  9. 

—  Jewish,  ii,   II. 

—  English,  how  different  froM 
tlie  Scottisjif  iu  20. 
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tithes,  18  any  account  taken 

of  the  rent  of,  ii,  437.     • 
Ordeal  trial,  i»  374. 
.Ordinary  judges,  i,  1 01. 
—  how  different  from  justices  of 

peace,  ib. 
— -  rule  concerning  the  extent  of 

his  jurisdiction,  ib. 
Outed  ministers,  ii,  214. 
Ouvert  acts  of  high  treason,  i, 

339- 
Oyster  fishery,  ii,  573. 


Peuta  Ulultaj  ii,  341. 

Pagan  religion,  its  principles  in 

regard  to  toleration,  ii,  296* 
Pagans,  are  they  admissible  .wit- 

nesseSy  i,  242* 
-—  how  sworn,  i,  242* 
Palcy,  Dr.  his  view  of  different 

reforming     punishments,     i, 

2IO. 

—-  of  the  political  as  well  as 
moral  and  religious  import- 
ance of  the  sabbath,  ii,  324, 
L 

Pall,  when  the  profits  of  letting 
it  out  belong  exclusively  to 
the  kirk  session,  ii,  %$• 

Paraphamaliaf  i,  124* 

Parents  and  children,  %  23^. 

.—  is  the  marriage  of  children 
valid  by  the  law  of  Scotland, 
without  the   consent   of,   ii, 

231. 

Paris,  foundation  of  the  univer- 
sity of,  ii,  283. 

Parish,  there  must  be  a  sufficient 
church  in  every,  ii,  454^ 

—  there  must  be  at  loi^t  one 
school  in  every,  ii,  286. 

—  minister,  regulations  for  his 
acconunodation,  ii,  305. 


Parish  minister  entitled  to  a. 
competent  stipend  from  the 
teinds,  ii,  446. 

—  —  can  he  recover  teinds  im^ 
memorially  possessed  by  ano« 
ther  minister,  ib» 

Parochial  burdens,  Ji,  398. 

—  clergy,  had  they  ever  right  to 
all  the  teinds,  ii,  416. 

Parson,  was  he  a  member  of  the 
bishop's  chapter,  ii,  416. 

Parsonage  teinds,  ii,  429. 

Particular  facts,  are  histories 
evidences  thereof,  i,  221. 

Partridges,  time  of  killing,  iif 

539- 
Passage,  servitude  of,  ii,  ^^6* 

Pasture,  servitude  of,  ii,  390* « 

—  promiscuous,  ii,  501. 
Patrimonial  churches,  ii,  416. 
Patrimony    of   the     kirk,     ii, 

394- 
Patronate    churches,    u,    4189 

419. 
Payment  of  justices,  i,  67. 

—  of  land-taxi(  when  is  that  the 
rule  in  a  division  of  valuation^ 

ii,  593- 
Peace,  conservators  of,  1,  ^. 

—  definition  of,  i,  335* 
-^  breaches  of,  i,  33d. 

Pearls  inclosed  in  shells, towhom 

do  they  belong,  ii,  368. 
Peats,  or  turf,  servitude  of,  ii, 

391- 
— -  tumished  to  tenants  for  fuel, 

in  a  valuation  of  tithes  is  there 

any  deduction  for,  ii,  440. 

Pebble  foimd  on  the  sea-shore^ 
to  whom  it  belongs,  ii,  369. ' 

Peccttts,  his  doctrine  regarding 
one  foreigner's  arresting  aiH 
other  for  debt,  i^  407. 

Pecuniaiy  punishments,  i^  307. 
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Privileged  orders,  as  to  the  ex* 
emption  from  -payment  of 
tithes,  ti,  431. 

Privy  search  for  rogues  and  va- 
gabonds, ii,  72. 

Process,  form  of,  i,  270. 

Proclamation  of  Queen  Anne, 
appointing  justices,  i,  15. 

—  of  marriage  ;  see  Banns. 
-—  in  case  of  a  riot,  19  35S. 

—  opposing  the  reading  of,  ib. 

—  concerning:  the  poor,  ii,  36, 
and  Appendix  of  Stiles, 

Procurator  before  the  sessions  of 
the  peace,  i,  44. 

Prohibitively,  why  the  Scottish 
game  laws  speak  probiiniive y^ 
and  the  French  fermits'voJji 

"»524- 
Proof;  see  Evidence. 

—  mode  of,  in  the  game  laws, 

".'  545- 
"^  in  excise  questions,  li,  725. 

Proper  churches  of  tlie  bishop, 

ii,  416. 

Property,  origin  of,  ii,  365. 

—  in  early  ages  not  distinguish- 
ed from  possession 4  i,  366. 

—  restraints  on  the  use  of,  ii, 

87. 

«-  can  qualified  persons  slyoot  on 
another's,  ii,  539. 

—  in  game,  has  the  owner  of 
the  land,  ii,  545. 

—  tax,  ii,  588. 

—  may  it  be  vested  in  trus- 
tees for  the  behoof  of  a  dis- 
senting congregration,  ii,  320. 

Propinquity,  degrees  of,  ii,  1 96, 

198. 
Prosecutor  before  the  sessions, 

i,  77»  84. 
Proselytes,  Jewish,  classes  of,  ii, 
14. 


Protections,  i,  211,  213. 

—  their  endurance  limited  fey 
statute,  i,  211. 

Protections,  to  persons  cited  to 
give  evidence,  power  of  the 
sessions  to  gprant,  i,  67. 

Public  breaches  of  the  peaa,  i, 

338- 

—  health,  safety,  and  coafcm- 

cnce,  ii,  78. 
^-  things,  ii,  369. 

—  ways,  ii,  459. 

—  written  evidence,  i,  2i6, 

—  ferries,  ii,  273. 

—  prosecutor,  i,  85. 
Punishment,  i,  171,214. 
Pupilarity,  ii,  251. 
Pursuer ;  sec  P^osecator. 


Quakers,  their  scruples  regard* 
ed,  1,  242. 

—  their  oath  not  neccjsar}'  in 
civil  actions,  i.  243. 

—  nor  in  penal  actions,  ib. 

—  the  exception  of  crinnnal  ac- 
tions regretted  by  Lord  Mans- 
field, i,  244. 

—  refusing  to  swear  in  crimiMl 
actions,  may  they  be  punished 
as  guilty  of  a  contempt,  or 
may  they  plead  the  benefit  cf 
the  toleration  acts,  bv  which 
religious  scruples  arc  nolongtr 
a  crime,  i.  244. 

—  in  the  case  of  the  nuliiU  acts, 
ii,  631. 

Qualification  for  killing  game,  ii 
one  who  is  qualified  in  £n^- 
gland»  qualified  in  ScotLmd 
also,  and  nnce  versOf  if,  533. 

Quartering  »f  soldiers,  ii,  616. 

^orumy  justices  of  the,  i,  39. 

—  of  the    general  meetins:  re- 
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ftpecting    the    highwaysi    it, 
462. 
^uoia  under  the  militia  acts,  if 
not  raised  withia  the  time  li* 
mited,  ii,  637. 

R 

Rabbits,  shooting  of,  ii,  537. 

—  when  property^  ii,  546. 
Rank  of  the  husband,  does  It 

extend  to  the  wife,  and  vice 
versa    ii,  228. 

—  when  lost  by  marriage ;  see 
Widow. 

Rates  of  posting,  ii,  484. 

Real  servitudes,  ii,  386. 

Reapers ;  see  Shearers. 

Reciprocity  of  profit  ia  onerous 
contracts,  ii,  343». 

Reels  must  be  made  by  stand- 
ard, ii,  667. 

Recomitmcnt  of  a  prisoner  li- 
mited on  act  1 701,  c.  6,  i, 
470. 

Recognizance ;  see  surety  of  the 
peace. 

Records,  judges  of^  i,  6. 

—  courts  of,  i,  62. 

— -  why  they  bear  faith,  i,  6. 
Recrimination,  when  is  it  a  bar 

to  a  divorce,  ii,  225. 
Redemption  of  the  land  tax,  ii, 

5^4-. 
Reduction,  forms  of,  i,  278. 

Reeling,  false,  ii,  189,  668. 

Reels  and  wheels,  ii,  667. 

Reference  to  oath,  can  it  affect 

third  parties,  i,  225. 

—  in  what  cases  may  it  take 
place,  i,  228,  ii,  541^. 

—  may  the  procurator  fiscal  re- 
fer, 1,232. 

Reformation  of  the  commission 
of  tibe  peace,  i,  i6. 


Reformation  of  religion  in  Scotp 
land,  ii,  299. 

—  disposal  of  the  teinds  prior  to, 
li,  469. 

RegaBa  minoraf  ii,  371. 
Regist  ation  of  writs,  in  wlut 

courts,  i,  6^^ 
Regrating,  ii,  82. 
Regular  churchmen,  ii,  41  & 

—  the  orders  of,  ib. 

—  marriage,  ii,  ii. 

Relief  competent  to  those  pnv 
prietors  whose  lands  are  de- 
signed for  a  glebe,  i^ 
4c  8. 

Religion,  ii,  293. 

Relocation,  tacit,  of  teinds,  ii, 
440.^ 

Remedial  justice,  i,  430. 

Removals,  evils  thereof  in  Eng* 
land,  ii,  64. 

—  unknown  in  the  Scottish  sys- 
tem of  poor  laws,  ib. 

Rent>  what  enters  into  a  compti- 
tarion  in  a  valuation  of  tidies, 

ii.  437- 
Repair  of  manses,  ii,  397. 

Reparation,  have  justices  power 
to  give  the  injuned  parly  da* 
mages  and,  i,  28. 

-^-  are  actions  concluding  £or 
reparation  only,  and  not  for  a 
fine,  competent  before  the  jus- 
tices, i,  374. 

—  of  damage  done  by  the  flenr- 
ant,  is  the  master  liable  for,  ii, 

153- 
Reprobator,   time  and  maoper 

of  taking,  i,  248. 
Requisition,  what  necessaiy  in 
order  to  subject  a  contermi- 
nous proprietor  in  tbe  half  of 
the  expence  of  a  mutual  in- 
closure,  ii,  506. 
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Residence^  fiiinily»  the  husband*!  i 
power  of  fixing  it,  ii»  233. 

Revenue  officers  oommit^ed  on 
an  accusation  of  murder,  are 
they  entitkd  to  ball,  i,  454. 

Review  competent  in  the  case  of 
the  small  debt  act,  i,  143. 

—  in  excise  questions,  ii,  759. 
Revolution^  Bn'tish,  ii,  333. 
Rewards,  are  they  a  sanction  of 

human  laws,  i,  17 1. 

Ribbon-sable,  the  mark  of  bas- 
tardy, ii,  25a 

Riding  officers,  in  the  service  of 
the  trustees  for  the  linen  ma- 
nufacture, their  powers  to 
search  for  and  destroy  danmi- 
fied  lint  seed,  ii^  666. 

Riot  in  English  law,  i,  357. 

— —  act,  lb. 

River,  the  right  of  drawing  nets 
on  the  one  side  of,  ii,  553. 

—  changing  its  course^  m'ay  it 
be  brought  back,  ii,  3-^9. 

-—  common   rights    therein,    ii, 

Robert  Bruce,  his  indenture,  ii, 
576,  b. 

—  tenth  granted  during  his  life, 
II,  57':. 

—  Ill,  regulations  concerning 
judicial  combats,  i,  375. 

Robertson,  Dr.  his  remark 
on  the  political  speculations 
of  Knox   and  Buchanan,    ii, 

299-. 

—  justifies    the    deposition    of 

the  queen-dowager,  from  the 

regency,  ii,  300. 
Roe  shooting,  ii,  537, 
Rogue  money,  ii,  257.. 
Rogues  and  vagabonds,  ii,  7 1 . 
Romans  did  not  practise  duel- 

iinS*  J»  373- 


Romans*  their  mcihods  of  pit- 
veadng  apprehended  brcadus 
of  the  peace,  i.  379. 

—  of  commeaciBg   pn>ce»,  i, 

-—  their  ser\'itades»  ii,  380. 
Roman  catholics,  laws  co&ccra- 

Rout,  in  English  law,  i,  3f^ 
Royad  borough,  is  thcBkiaiitcr 
entitled  to  a  naansc  by  dni^- 
nation  of  the  presbytery,  li, 

399- 

—  inhabitants  of,  are  they  liabk 

in  statute  labour  for  the  high- 
ways, ii,  473: 

—  commonty,  can  it  be  divided^ 
11,517. 

Running  water,  ii,  87,  374* 
Runridge  landa,  ii,  513. 
Rural  servitudes,  ii,  336> 


Sabbath  ;  see  Sunday. 

Sacra  quoad^  lands  annexed,  ii« 

,  399- 
Sacred  things^  ii,  367. 

Sailors,  are  Umt)'  liable  in  statute 

labour  for    the  highways  ii, 

474- 
Salary  of  the  presbytery  clerk, 

ii,  56. 

—  of  the  parochial  schoolous- 
ter,  ii.  2S9. 

Salmon,  fishery,  ii,  3 71,  55c. 

—  belong    to    the   catcher,  ii» 

372'' 

—  fry,  their  first  voyage  to  the 

ocean,  ii,  559. 

Salt-pans,  can  they  go  on  Sun- 
day, ii,  324. 

Salutation  in  the  com  mission  of 
the  peace,  i,  1 7. 

Sands  and  schawls,  mcaniD^  ^'^ 
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in  thf  eld  SIcts  concerning  the 
fisheries,  ii,  560. 
Sanctuary  of  Hbl7h>odhou8ey  i, 

72- 

—  can   a  warrant   of  me'ditatto 

fug£   be   executed  against  a 
debtor  in,  i,  416* 

—  is  caution  yt/i/i^  iisti  forfeit- 
ed by  retiring  to,  i,  41 8. 

Saturday*s  slop,  ii,  ^6^* 

Saxons,  thei^  method  of  pre- 
venting apprehended  breaches 
of  the  peace,  i,  380* 

Scandal,  when  competent  before 
the  sessions,  i,  109. 

Schawls,  (shoals)  ;  see  Sands. 

Scholars,  vagabond,  ii,  69. 

Scholastic  divinity,  ii,  ^83. 

Schoolmasters,  arc  they  liable  to 
quarter  soldiers,  ii,  622. 

Schools,  ii,  283. 

Scotland,  its  ancient  independ- 
ency, i,  2. 

—  style  of  its  ancient  tnonarchs, 
i,  19,  22,  b. 

—  its  crown  imperial,  i,  23. 
Scots,  modem  lowland,  their  ori- 
gin, ii,  298. 

Scotus,  John  Duns,  ii»  283. 
Scourging,  when  inflicted  on  sol- 
diers by  court  martials,  i,  1 89. 

—  by  the  civil  magistrate,  how 
different  from  the  forrfier,  ib. 

—  at  common  law,  can  the  ma- 
gistrate, without  a  jury  trial, 
inflict  the   punishment  of,  i, 

— -  a  punishment  under  the  sta- 
tutes concerning  plantings  ii, 

493- 

Scnbblers  in  the  woollen  manu- 
facture, their  embezzlement, 
how  punished,  ii,  183. 

Sea  \  see  Ebbing. 


Sea,  can  a  landsman,  by  vfzj  of 
punishment,  be  sent  td,  i,  213. 

—  lands  gained  froa,  trt^Hitrf 
tithed>R,  H,  439. 

—  mark,  ff  it  hcmal  to  hldDM 
grounds  within,  ii^  366* 

—  ware,  or  weeds,  ii,  jyi, 

—  in  a  valuation  of  tithe^  itf  ahy 
alloii^nce  given  for,  ii,  440'. 

—  right  of  ministers  to,  il,  J09. 
Seiitf,medomofthe,whatthra>ri- 

troversy  resolves  into,  ii,  3fJo, 

—  the  king'rf  sovereigrity  lA  tife 

British,  ib. 

—  fisheries  in,  i?,  556. 

Seals,  martner  of  fluthedtieatiog 
deeds  b'efore  the'  \izi  of,  i^  iS. 

—  when  the  dbubldf  ittSpf^ttJon 
wa^  first  added,  ib. 

Seamen,  ii,  648. 
Search  warrant,  t,  43I. 

—  oh  what  evidence,  ib. 

—  geVieral,  neprcsbated,  i,  4^i. 

—  in  virtue  of  22  G.  Ill,  c.  58, 

h  433-  ^ 

—  p'rivy,  for  v^gabond^,  3,  72* 

—  for  illegal  bread  in  houtes,  ii, 
no. 

—  for  unstamped  linen  cidth,  ii, 

675. 

— ^  for  lintseed,  ib. 

Seats  in  a  parish  church,  ii,  457- 

Seccdcrs,  burgher  aiid  tfndbur* 
gher,  il,  320. 

Secular  clergy,  three  clatf&^^  of, 
ii,  41&,  o. 

Security  of  the  church  of  (Scot- 
land, act  of  K.  WilUam'  for, 

il,  313-  ^     '[ 

—  act  of  Queen  An      for^  iiy 

310,  o  J  311.         ne 
Sedition,  i,  347. 
Seditious  assembh'es,  i,  3^0. 
I  —  societies,  i,  352. 
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Seducing  artificers  to  leave  the  I 

kingdom,  ii,  690. 
Scuiny  when   necessary   in  the 

case  of  teinds,  ti^  434. 
Seldesy  his  explanation  of  £111^- 

ror,  i,  z$. 

—  his  account  of  the  charitable 
spirit  of  the  ^Jewish  law  to* 
wards  strangersi  ii>  179  b. 

SempUna  prtAatiOf  i,  234. 
Senators  of  the  college  of  justice, 

i,  54- 
Senepa,   his  illustntion  of  pro- 
perty, the  origin  of  from  oc- 
cupancyy  ii,  365. 

—  his  account  of  the  three  prin- 
ciples on  which  the  right  of 
punishment  isfounded,!,  1 73,0. 

Separation  of  husband  and  wife, 
11,  234. 

Sequels^  ii|  392. 

ScnrantSy  jurisdiction  of  jusdces 
pf  peace  in  delinquencies  com- 
mitted by,  i,  1 68. 

—  in  the  case  of  wages,  i,  104. 
—- master  and,  ii,  151,  195. 
Serve,   who  may  be  compelled 

to,  ii,  150. 

—  for  life,  if  legal,  ii,  151. 
Service,  definition  of,  ib. 
Servitudes,  ii,  380,  393. 

—  division  of  a  common  be-" 
tween  those  having  a  right  of 
property  and  those  having,  ii, 

Session,  ancient,  a  paHiamentary 
committee,  i,  152. 

—  why  so  called,  i,  153, 

-*  court  of,  succeeded  the  daily 
council,  a  parliamentary  com* 
mittee,  i,  152. 

—  instituted  under  the  name  of 
CoUegt  of  Jutticey  i,  154,  b. 

— *  piarum  at  diflftrent  timeS|  ib. 


Session,  court  of,  has  power  to 
regulate  its  proceedings,  i.  154. 

—  when  its  judges  were  called 
Sffutton  oftht  CvUige  ofJtuUct, 
i,  I. 

—  its  judges  called  Lords  ej 
Council  and  Sesnom^  ib. 

-^  had  at  first  judges  extnor- 
dinary,  ib. 

—  by  wh6ai  were  its  jadgn 
originally  chosen,  ib. 

-—  iu  judges  at  first  half  clergy* 
men  and  half  layiaen,  i,  ijf 

—  its  noMe  oficiumy  i,  it^. 

— its  criminaljurisdiction,  1, 278. 
-^  why  it  never  used  an  assixc, 

i,  15a. 
Sessions  of  the  peace,  i,  63, 101. 

—  their  jarisdictioa  in  general, 
1,103,114. 

—  criminal  jurisdiction,  i»  146, 
214. 

Settlement  under  the  poor  laws, 

ii,  59. 
Severe   usage^  when  a  servant 

may  leave    his   master  for,  ii, 

161. 
Shaftsbury,   carl,  his  misrepre- 
sentation of  the  tolerant  pho- 

ciples  of  paganism^  it,  296. 
Shawfield's  mob,  i,  368. 
Shearers,  are  they  prefenble  0? 

the  price    of  com  tbcy  cot 

down,  ^  167. 
Sheeting  iUegal  in  a  fishery  of 

salmon  by  cruives,  ii,  564* 
Sheriff-depute,  is  he  a  judgi^* 

dinary,  PreC  2. 
— *  his  jurisdiction,  how  differcflt 

firom  that  of  the  justices  of 

peace,  if  103. 
-«-  how  different  from  that  of 

the  English  aheriff*  i,  147. 
— his  criminaljnrisdactiaii,  i,  ll4* 


INDEX* 


xliii 


SkerifF-depute,  his  juriftdiction  in 
game  questions  under  13  G. 
Ill,  c.  54,  ii,  519. 

Sheriff-depute,  what  causes  can 
he  try,  and  punishments  in* 
flict,  without  a  jury,  i^   160. 

Sheriff-deputes,  courts  of,  pure 
and  correct  practice  in  regard 
to  jury  trial,  i,  194. 

Shoeing  (causewaying)  the  chan- 
nel of  a  river,  ii,  564. 

Shore,  extent  of  the  sea,  i\f  369. 

Sick,  if  a  servant  fall^  ii,  156. 

Sidney  Algernon,  general  dis- 
approbation of  the  principle 
on  which  he  was  condemned 
for  high  treason,  i,  339. 

Signed  information  necessary  in 
committing  any  person  for 
trial,  i,  447. 

—  form  of  it,  ib. 

Signet  letters,  their  style,  iy  24. 

—  how  taken  away,  i,  72. 
Silk  workers,  embezzlement  by, 

ii,  181,  186. 

Similitude  of  handwriting,  how 
far  evidence,  i,  212* 

Sister-in-law,  may  a  man  marry 
his,  ii,  2oe. 

Slave,  setting  his  foot  ott  Scot- 
tish ground,  does  he  become 
free,  ii,  151. 

Slavery,  does  an  engagement  as  a 
servant  for  life  constitute,  ii, 
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Slop,  Saturday *s,  ii,  ^6^. 
Small  debt  act,  i,  115,  146. 
Smart  money,  within  what  time 

roust  it  be  paid,  ii,  605. 
Smiddy,  is  it  a  nuisance,  ii,  88. 
—  in  a  valuation  of  teinds,  is 

there  any  deduction  for  the 

fent  ofy  ii,  438. 
Snuff*mill,  in  a  valuationof  teiads, 


is  there  any  deduction  Cor  the 

rent  of,  ib. 
Societies^  religious,  ii,  319* 
Societies,  seditious,  i,  352. 
Soldiers,  ii,  599,  601. 
Solemnity,   is  any  necessary  to 

constitute  marriage,  ii,  201. 
Soletrees  in  the  construction  of 

cruives,  ii,  s^$» 
Solon,    his    opinion   as  to  the 

sanction   of  human  laws,   i, 

Solway  Frith,  peculiar  mode  of 
salmon  fishing  in,  ii,  ^6^* 

Somerville,  rev.  Dr.  his  charac- 
ter of  king  William,  i,  445. 

—  his  view  of  the  real  inten- 
tion of  queen  Anne's  tory 
administration  in  passing  the 
toleration  act,  ii,  215. 

—  his  account  of  king  William 
scrupUng  to  take  the  perse- 
cuting c^use  in  the  corona- 
tion  oath,  ib. 

Somers,  ii,  66. 

Sovereign,  the  principal  confer- 
vator  of  the  peace,  i,  i. 

—  fountain  of  jurisdiction,  ib. 

—  c^  he  himself  take  a  recog- 
nizance, i,  2. 

—  can  he  personally  preside  in 
his  court  of  justic  .*,  ib.  b. 

—  can  he  bear  witness,  ii, 
245. 

—  his  right  to  call  out  the  mi- 
litary services  of  his  people ; 
see  King. 

Sowme  of  grass,  ii,  402, 

Spars  ;  see  Hecks. 

SparUn  law  allowed   marriage 

between   brother   and   sister 

uterine,  ii,   198. 
SpatiawU,  servitude,  il,  388. 
Spinners  in  the  wooUed  manu- 
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f&Btnrti  ihfk  cmbezzkmentty  ] 
ii,  183. 

Spiritual  ^ffinitv,  11,  ^00. 

Spiritualty     of    benefices,     its 
400. 

Spiritous  liquors  not  to  be  re- 
t^d  in  prisons,  ii,  z6i. 

SqmJor  carcerii,  ii,  273. 

Stable,  does  a  minister's  manse 
include  a,  ii,  397. 

^tagma  piscaria,  ii,  556. 

Stage  coaches,  the  responsibili- 
tj  of  the  owners  of,  il,  1 56. 

St^r,  viscount  of,  (lord  presi- 
dent), his  account  of  the  ori* 
gin  of  property,  ii,  365* 

«—  his  definition  of  dainage,  if 
172. 

—  his  distinction  between  the 
right  of  reparation  and  pu» 
nifhment,  i,  173,  c* 

v«-  hif  opinion  how  far  the  Mo- 
saical  institutions  fire  obliga- 
tory,  11,  10. 

—  his  account  of  the  duty  pf 
children  to  their  parents,  ii, 
238. 

Stamped  certificate  for  kiUing 

game,  ii,  533,  545. 
ftamping    of    linen    cloth,    ii, 

^73- 

—  counterfeiting,  ii,  676. 

Standard     whcaten    bread,    ii, 
124. 

—  of  ^eights  and  measures,  ii, 

137,  H9-. 
Stent  nets,  ii,  $66, 

—  masters,  ii,  580. 
StiHicide,  servitude  of,  ii,  387. 
Stillingfleet,  his  account  of  the 

early  profession  of  chns- 
rianity  in  North  Britain  be- 
yond the  Roman  province, 
U9  998. 


Stipend,  ii,  441,  4C4* 

—  vacant,  is  it  liable  for  repair* 
ing  the  manse,  ii,  399. 

Stirling  jug,  ii,  141. 

Stock,  may  the  curators  of  a  mi- 
nor encroach  on,  ii,  252. 

Stock  of  volunteer  coqN,  in 
whom  is  it  vested,  ii,  643. 

Stocks,  punishment  o^  i, 
212. 

—  called  the  constable's  piHon, 
ib. 

Stone  French,  troy,  ii,  141. 

Stops,ina  sahnon  nnsery,  ii,  557* 

Story,  upper,  of  a  tenement,  bur- 
dens on  the  proprietor  there- 
of, iit  373- 

Straightenipg    of   marches,  ii, 

507. 

Stranded  vessel,  14,  372. 

Stranger  ;  aec  Arrestment, 
Holyioo4house,  fordgo. 

— -  not  allowed  in  Judea  to  con- 
tribute to  the  support  of  the 
Jewish  poor,  ii^  15. 

—  if  property  belonged  m 
common  to  a  Jew,   and,  ii, 

— -  ii  poor,  supplied  along  with 

the  native  poor,  ib* 
Strays,  ii,  372. 
Streams  of  water,  ii,  374 
Streets,  carnages  not  to  he  kft 

in,  ii,  470. 

—  drivers  not  to  ride  00  csii) 
through,  ii,  468. 

Stuart,  Dr-  Gilbert,  his  ani- 
madversion on  the  wshiif 
ojfficium  of  the  court  of  session, 
1,  124. 

—  agrees  with  Dr.  Robertson 
in  justifying  the  deposition  ot" 
queen  Mary  of  Guise  fioa 
Uie  regency,*  ii,  300. 
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Style  ;  see  Great  BritaiDi  Grace 

of  God. 
•*-  of    our    Scottish    kings^    i, 

1 8. 

—  when  first  it  became  usual  for 
kings  to  lise  the  plural  num- 
ber, i,  24. 

Sub-commissioners  of  excise,  ap- 
peal from  their  judgments^  ii, 

739;  . 
Submission  to   king  Charles  I 

concerning    teinds,    ii,    421, 

422,  426. 
Subsidies  national,  by  what  rule 

paid,  iiy  576. 
Substitutes   for  the  mtlitiai   ii^ 

632. 

—  persons  havi&g  more  than 
two  children  not  to  be  receiv- 
ed, ii,  641. 

Succession,  prptestant,  laws  for 

security  of,  i,  345. 
— -  of  widow  and  children,ii,  244. 
Summons  or  libel,  i,  368. 
Summary  warrant,  i*  415* 
Sunday,  may  an  arrest  for  the 

purpose  of  fixing  z  forum  take 

place  on,  i,  413. 

—  may  a  warrant  pudiiatio  fug£y 
i,  416. 

—  profanation  of,  ii,  324. 

—  is  observation  of  the  Sunday 
a  positive  or  natural  duty,  ji, 

324- 
Superior*  is  he  6ubje6bed  in  any 

share   of  parochial  burdens, 

ii,  398. 
Superiority,  is  it  the  property  or 

superiory  that  gives  a  game 

qualification,  ii,  523. 
Supplement,  letters  of,  i,  93. 

—  oatk  of,  i,  233. 
Supplementary  n^tia,  balloting 

for,  ii,  637. 


Supremacy,  the  king^s,  in  causes 
ecclesiastical,     abolished^    ii. 

Surety  of  the  peace,  i,  390^ 

—  of  the  good  behaviour,  i, 
399. 

Surveys  taken  on  public  occa- 
sionS)  are  they  evidencCj  i» 
221. 

Suspension,  i,  278. 

Swearing,  iu  324. 

—  at  a  precognition,  i,  44(. 

Swift,  Dr.  his  idea  as  to  re- 
ward and  punishment  being 
the  sanctions  of  human  bwa, 
i,  171. 

— *  approved  of  the  opposition  of 
the  house  of  commons  to  the 
dispensing  with  th<  oaths  of 
quakers  in  civil  cases,  i, 
242. 

Swindling,  i,  170. 

—  is  it  competent  before  the 
sessions  of  the  peace,  ib» 

Sycamore  tree,  is  it  timber  un- 
der 6  Geo.  III9  c.  48,   iif 

^94-. 
Syllogism,    every   libel    a^    i, 

268. 


Table,  luxury  of^  attempts  of 
the  Scottish  legislatura  to  re- 
gulate It,  ii,  7. 

—  relative  to  the  assize  of  bread, 
ii,  125,  126. 

Tacit   relocation  of  teinds^  it* 

441. 
Tacitus,his  account  of  the  effects 

of  g2uning  among  the  ancient 

Geniians,  ii,  36^. 

—  his  account  of  the  si^perstf- 
tious.  jurisprudence  .  of  the 
Germans,  i,  375.-  * 
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Taverns^  haunting  of,  ii»  322. 
Tax  on  property,  iiy  588. 
Taxation,  national,  first  instance 

of,  ii,  576. 
Teinds,  ii,  415. 

—  definition  of,  ib. 
Teinponuy  difttrest,  relief  of,  11^ 

Temporal  lands,  when  may  they 
be  designed  for  a  glebe,  ii, 
405. 

Temporally  of  benefices,  ii, 
400. 

Tenant,  can  he  hinder  the  land- 
lord from  hunting  on  his 
estate,  ii,  540. 

Tenement,  what  in  borough,  ii, 

373- 
Terce,  ii,  384. 

Term,  right  of  the  relict  to  ali- 
ment to,  ii,  3i24« 

-^  if  the  master  die  before  the 
term,  what  wages  arc  due,  ii, 
156. 

«—  if  nothing  be  stipulated, 
what  is  understood  to  be  the, 
ii,  151. 

—  day,  if  a  lifcrcnter  outlives 
the,  ii,  385. 

Terms  in  the  case  of  stipends, 

M>  453- 
Tertullian,    his  evidence   as  to 

the  antiquity  of  the  priests' 

blessing     in     marriage,      ii, 

206. 

—  his  evidence  of  the  early  pro- 
fession of  Christianity  in  Scot- 
land, ii,  297. 

Test,  reh'gious,  rescinded^  ii, 
310. 

—  how  far  there  is  any  in  Scot- 
land, ib. 

—  reasons  for  and  against  ^  re- 
ligious test,  ii,  311. 


Test^  religious,  whether  the 
English  test  act  strikcf 
agamst  Scottish  presbytensBi, 

ii,3i5-. 
-—  of  soldiers,  ii,  623. 

Testament,  if  good  according  to 
the  lex  iocif  good  everywhere 
dse,  i,  9. 

•—  can  a  bastard  make  a,  ii, 

—  of  soldiers,  how  far  priti* 
leered,  ii,  623. 

Thefts,  capital,  i,  180. 
Theocracy,     Jev^dsh,      mistake 

concerning,  it,  307. 
Thirds  of  the    benefices,  how 

distributedy  ii,  417. 
— >  assumption  of,  ii,  418. 
Thirlage,      tervitode     of,    ii| 

—  ledemptiuB  of,  n,  393, 
TJuead     manufacture,    w^s, 

payment  of,  ii,   194. 

Threats,  verbal,  i,  372. 

Time,  mode  of  copiputing  un- 
der the    act  1 70 1,   c.  6,  i, 

467- 

—  Jewish  division  of,  11,  Tj. 

—  Roman,  ib. 

—  Greek,  ib. 

—  for  killing  game,  ii,  538. 

—  for  muirbiun,  ii,  547. 
Tithe  J  see  Teinds. 

—  appropriated  by  the  law  of 
Moses  10  the  poor,  ii,  12. 

—  different  kinds  of  by  the  law 
of  Moses,  ib. 

Title,    Merovingian    kings    of 

France,  1,  19. 
Titular,  who,  ii,  432. 

—  can  he  pretcnt  the  propnc- 
tor  from  nuinaging  his  ground 
in  such  a  way  as  deprives  bm 
of  the  tithcy  ii,  433. 
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Tocher,  if  the  marragc  dissolve 
within  year  and  day,  is  it 
repaid,  ii,  222. 

Toleration,  a6t  of  queen  Ann, 
ii,  2 1  J. 

—  what  was  the  real  toleration 
act  in  Scotland,  ii,  310. 

—  Eng'ish,  did  it  take  away 
the  crime  of,  or  only  the  pe- 
1  alty  for  nonconformity,  ii, 
320. 

Tolls,  evasion  of,  481. 

—  exemption  in  favour  of  sol- 
diers, ii,  6z6. 

Tools,  working,  exportation  of, 
ii,  693. 

Toot-n<;t  fishery,  ii,  55  j. 

Trade,  can  a  discharged  soldier 
exercise  more  than  one  trade 
at  a  time,  ii    (^24,  625. 

Trains,  antipathy  of  the  Scot- 
tish legislature  to  bdiet  wear- 
ing trains  unfit  in  length,  ii, 

7. 

Transportation,  returning  from, 
is  it  a  capital  crime,  i,  i8o. 

—  of  vagabonds,  ii,  74. 

—  a  punishment  of  British  sta- 
tutes relative  to  manufactures, 
ii,  i8o. 

Transference  of  actions,  i,  90. 

—  can  they  proceed  during 
annus  dtHberandit  i,  91. 

—  is  a  previous  charge  neces- 
sary, ib. 

—  when  the  supreme  court 
alone  can  transfer,  ib. 

Treason,  how  it  falls  under  the 
cognizance  of  the  justices,  i, 

—  ancient  Scottish  law^  ib. 

—  English,  i,  33S. 

—  a  new  i.  345. 

Trcet  on  »  gUbc, .  do  they  be- 


long   to    the    minister,     ii, 
410. 
Trees  on  the  side  of  the  highways, 
to  whom  do  they  belong,  ii, 
460. 

—  regulations  for  planting,  ii, 
489. 

Trent,  council  of,  first  made 
celebration  in  facie  ecclesU  es- 
sential to  marriage,  ii,  207. 

—  but  held  it  heresy  to  ascribe 
the  nulUty  of  private  marri- 
ages to  any  thing  but  the  po- 
sitive act  of  the  church,  ii, 
2o8. 

Trial,  judicial,    forcing   on,    i, 

458. 
Triennial  prescription,  do  wages 

fall  under  it,  ii,  i66. 

—  on  what  founded,  ib. 

•—  different  from  the  English  li- 
mitation statutes,  ib. 
Trinity,   Holy,    denial   of,    it, 

326. 
Trout  fishing,  ii,  551. 
Troy,  stone,  ii,  141. 
Troy  weight,  ii,  143. 
Trust,    breaches    of,    in   what 

cases    competent  before  the 

sessions  of  the  peace,  i,   170. 
Tug-net  fishing,  ii,  ^^^. 
Tumult,  is  it  necessary  to  make 

the  crime  of  sedition,  i,  346. ! 
Tumultuous  petitioning,  i,  350. 
Turbary,  servitude  of,  ii,  391. 
Turnpike  acts,  ii,  479. 
Tutors  and  curators,  ii,  251. 
Tweed  river,  whv  at  one  time 

not  subject  to  the  regulation 

respecting  fisheries,  ii,  554. 
Types,  notice   necessary  to  be 

given  of  the  sale  of,  i,  355. 
Tytler  s,  A.Fraser  (lord  Wood- 

■  kousclee),  distiDction  betv^cea 
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martial  and  military  law,  ex- 
plained by,  ii>  6co» 

U 

United  EnglliiKmeny  i»  352. 
—  Scotchmen,  &c.  ib. 
Universitatu  rex^  ii,  372. 
Universities,  Scottish,    test  by 

which  they  arc   secured,  ii, 

311. 
.— .  Scottish,  how  far  have  they 

a  communication  of  rights  with 

the  English,  ii,  532,  a. 
Urban  servitudes,  ii,  386. 
Usage,  instance  of  its  giving  the 

justices  a  jurisdiction  against 

principle^  i,  104. 
-^  how  far  it  makes  or  alters 

law,  i,  200,  205. 
•^  what  kind  is  necessary  to  give 

a  servitude  of  way,  ii,  388. 
Use  of  payment  of  the  cess,  when 

the  rule  in  a  division  of  valu- 
ation, ii,  593. 


Vacancc,  the  christmas,  can  a 
session    be    held   during,    i, 

67. 

Vacancy,  what  comes  of  the  sti- 
pend during,  ii.  453. 

••-  where  the  crown  is  patron, 
ib. 

•—  in  the  case  of  militiamen  fiil- 
ing  up  a,  ii,  631,  638. 

Vacant  stipend,  is  it  liable  for 
repairing  the  manse,  ii,  599. 

Vagabond  schobrs,  ii,  69. 

Vagrants,  ii,  f  7. 

Valuation  of  teinds,  ii,  434, 
422. 

—  division  of,  ii,  590, 

Valued  rent,  ii,  579. 

Valued  rent,  not  always  the  rule 


of  an  assessment  for  the  poor, 

Veils,  antipathy  of  the  Scotti^ 
legislature   to  the  ladies  os- 

Verbal  order  to  arrestf  i»  436. 
Verdict  of  a  jury,  ancient  toms 

of  the,  1,  ao2. 
fTtf,  servitude  of,  ii,  387. 
Vicarage  teinds,  ii,  429. 
Vicars  perpetuad,  it  416. 
Victual,  conversion  of,  ii,  445. 

—  stipend,  what  it  means,  ii| 

445- 

—  if  the  tithes  be  valued  in  bo- 

ney,  can  the  minister  get,  ii, 

444- 

—  can  one  sort  be  given  where 

the  tithes  are  valued  in  soo- 
ther, ib. 

Victuals,  regulations  for  prtteat- 
ing  unwholesome,  ii,  82. 

Violence,  what  necessary  to  con- 
stitute the  crime  of  mobbing, 

i,  363-   . 

—  to  constitute  an  aifray,  i,  370. 

Volunteers,  ii,  632. 

Voltaire,  mistakes  the  intercom- 
munity of  deities  that  prcrsL- 
ed  in  heathen  nations  for  to- 
Icnition,  ii,  296. 

—  his  false  attack  on  christiao- 
ity,  ib. 

Votes,  nominal  and  fictitioos,  ii, 
591. 

W 

Wagers,  ii,  342. 

—  at  horse  races,  ii,  363. 
Wages,  if  the  master  die  befort 

the  term,  ii,   156. 

—  board,  when  due,  li,  156. 
•—  arrestable,  ii,   146. 

—  how  far  preferable  in  case  of 
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the  master's  bankruptcy,   ii,  | 
165. 
Wages,  settlement  of.  in  the  case 
of  manufacturers,  statutory  re- 
gulations-concerning, ii,  192. 

—  01  servants  how  competent 
before  the  sessions,  i,  104. 

—  of  craftsmen,  i,   106. 
Waggons    drawn    by  oxen,    ii, 

481. 

W^alton  Isaac,  his  Complete 
Angler,  ii,  557. 

Walnut  trees,  are  they  timber 
under  G.  Ill,  c.  .t8,  ii.  ^gj^, 

Warburton,  his  view  of  the  duty 
of  the  observation  of  the  sab- 
bath, ii,  325. 

—  his  view  of  the  sanctions  of 
human  law^  i,  172. 

—  his  explanation  why  the  state 
retains  its  jurisdiction  over  a 
banished  man,  i,  183* 

Warding  burden  of,  ii,  254. 
Warrant  for  exaxnination^  i,  439. 

—  for  commitment,  ib. 

—  from  the  court  of  justiciary,  ib. 
Warning,  what  necessary  for  part- 
ing with  a  servant,  ii,  151. 

Warp  yam,  regulations  concern- 
ing, ii,  671. 

Watchmakers,  their  frauds  how 
punished,  ii,  i86. 

Watching  and  warding,  ii,  254. 

Watermen,  are  they  liable  in 
statute-labour,  ii,  474 

Water  running,  ii,  87. 

—  common  property,  ii,  374. 

—  fowl,  shooting  at,  ii,  537. 
Watson,  Bishop,  his  observation 

of  the  want  of  pi  blic  charities 
in  the  heathen  world,  ii,  10. 
Waulkmill,  rent  of,  is  it  deduct- 
ed in  a  of  valuation  of  teiods, 


Way,  servitude  of,  ii,  387. 

Ways,  public  or  high,  ii,  459. 

Weapon -slia wing,  ii,  646. 

Weaver  in  the  woollen  manufac- 
ture, for  embezzlement,  how 
punished,  ii,  183* . 

—  who  may  set  up  as  a  master, 
ii^  669. 

—  must  find  security  to  weave 
legally,  ib. 

Wears,  li,  ^^6. 

Weight  of  bread,  ii,  1 20. 

Weights  and  measures,  ii,  136. 

Wells  where  sooner  appropriat- 
ed than  land,  ii,  368. 

Whales,  what  belong  to  the 
catcher,  and  what  arc  inter  re- 
galia,  ii,  372. 

Wheat,  ground,  particular  regu- 
lations concerning  hunting  on, 
ii,  540. 

—  can  the  tenant  exclude-  the 
landlord  from  hunting  'on 
ground    prepared  for,    -ib. 

Wheaten  bread,  ii,  120.  ^  • 
Wheels  of  carriages  regulated, 

ii,  481. 
— r-  and  reels,  ii,  667. 
Whipping,   of  vagrants,  ii,'72, 

73- 
— .  by  British  statute)*  relati^  to 

manufactures,  ii,    179,     182, 

186. 

Whitbread,  Mr.  his  bill  for  re- 
forming the  poor  laws,  ii,  20. 

Whitsunday,  if  a  llferenter  -of 
lands  survive  Whitsunday,  who 
gets  the  half  year's  rent,  if 
he  die  before  Martinmas,  ii. 

Widow,  if  the  marriage  dissolve 
within  a  year  and  day,  has  she 

I      any  claim  to  alimenti,  ii,  224. 
—  of  a  peer  marrying  a  com- 
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mofler>  do^  ste  lose  rank,  i!, 
tj8. 

Widow  of  a  peer,  her  share  of 
the  commmiityy  ii,  229. 

Width  of  high  ways,  ii^  465. 

Wife,  does  she  share  her  hua« 
band's  rank,  ii.  228. 

—  can  she  sue  without  her  hus-' 
band's  consent,  ii^  2;^o. 

—  can  she  bind  herselif  person* 
ally,  ii,  231. 

Wife  and  children  of  milftiamen 
called  out  to  actual  service, 
allowance  for,  ii,  659. 

Will,  latter,  executed  mbroad,  if 
good  every  ^heTe,  i,  99. 

William  III  and  the  estates, 
correspondence  betweeti,     ii, 

•«-*•  refused  to  takethe  xx)ronation 
oath  till  the  persecuting  clause 
was  explained,  ii,  305. 

Windera,  how  piniished  far  em- 
bezzlement, ii,  18  f. 

Winlaismen.  are  they  liable  In 
statute- labour,  ri,  474. 

Winter  herding,  ii,  501. 

Witness,  ancient  mode  of  au- 
thenticating deeds, 

—  ourself,  when  that  royal  me- 
thod of  authentication  came 
into  use,  i,  30. 

—.  ultroneous,  i,  235* 

m^  may  he  look  at  notes,  i,  158. 

«—  may  he  explain  his  evidence. 

Witness,  one,  powers  of>coiieem- 

ing  the  asstze  of  bread,  ii,  1 1 2. 

—in  weight8andmea8ures,ii,i  45. 

—  in  giving  a  servant  a  false 
character,  ii,  152. 

-^  in  offences  against  42  G.  Ill, 
c.  73,  for  regulating  mamifac- 
tureti  iiy  169. 


Witiiew,xnMSln  *!fe«f*ta|a3ft5:, 
39  and  40  G.IIX,  c.  106,  com- 
bmirtion,  iii  17*. 

—  in  case  of  eM>«ttlcTBeat  in 
the  siHc  ttMai^aL'tase,  ft,  ih, 
186,  195. 

—  even  thougfK  tnterested,  ad- 
mitted by  I4G.  Iff,  e.44,iri 
the  case  of  false  reding,  ii, 
1 9  J. 

—  redrmption  of  the  land-ux, 
11,  587. 

—  in  highl^ay*,  ii,  -471. 

— concerning  planting,  ii,  493, 
496. 

—  under  15  O.  III.  c.  54,  gimc 
laws,  ii,  529. 

Wives  and  daughters,  enjoined 
by  the  Scottish  parliament  to 
drcas  in  coarrchie^  c^thcirovn 
making,  ii,  <S. 

Wives  and  lamilm  of  tnilitiameii, 
ii^  tS39. 

-—  of  those  tiirning  out  under 
the  defence  act,  ii,  647. 

Wood,  ii,  488. 

Woodhouseke;  L»ord  see  Frwr 
Tytler. 

Woodrow,  account  of  Qarlcs 
II  taking  out  a  lawborrowi 
against  his  sobjects,  i,  5B9. 

Woollen  manufacture,  cmkz- 
Element  end  fraud  in,  how 
punished,  ii,  181,  186. 

—  wages  must  be  paid  10  mo- 
ney, ii,  l^. 

WoYnen^,  statutory  regulation  oi 
their  dress,  li,  5. 

^^  though  TBgaibonds,  not  to  1>e 
whipped,  ii,  75. 

Women,  how  punished  ia  capi- 
tal cases^  t,  1 76b 

Wodf  {  see  Warp  yarn. 

Woollen  manufacture,  ii,  682* 


INDEX. 


li 


Words,  do  they  ever  amount  to  I  Yarn,  short,  reeling  of,  ii,  189. 

treason,  i,  330. 
—  do  they  make  an   afFray,  i, 


370- 
Work,  setting  prisoners  to,  ii 

263. 

Y 

Yairs,  ii,  556. 


—  and  workmen  therein,  ii,  667. 

Z 


Zairs,  ii,  ^^6» 

Zaleucus,  his  system  of  laws,  ii^ 
295. 


ERRATA. 


VOLUME  I. 


Page  53,  t  lO,  for  14  G.  11,  read  %4  G.  II. 
147,  Cfdilete  touching  this  '  agiftracy. 
374,  a,  for  catrJjm  read  ealiJam, 

ao3,  I  8.  place  the  reference  to  note  b,  at  the  word  *<  counfel/'  ^ini 
not  at  *'  aifize.** 


TOI.UME  IT. 


a8o,  L  5.  for  refpcfl  -with,  read  with  refpe(5l  to. 
$06,  L  S'J^"  unanimoutly,  r^i  unanfwcrably. 
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